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Yrasoes  H.  Babton,  Plaintiff  in  Error, 

V. 

John  S.  Babbous,  Eeoeiver  of  the  Washington  City,  Virginia 
Midland,  and  Great  Southern  R.  R.  Co. 

(Advance  Cam.     United  Statee  Supreme  Court.) 

The  general  rule  that  a  receiver  cannot  be  sued  without  leave  of  the  coort 
by  which  he  was  appointed,  applies  to  suits  brought  against  him  to  recover 
a  money  demand,  or  damages,  as  well  as  to  those  the  object  of  which  is  to 
take  from  his  possession  property  which  he  is  holding  by  order  of  the  court. 

The  fact  that  a  receiver  is  in  possession  of  a  railroad,  and  is  by  the  order 
of  court  engaged  in  the  business  of  a  common  carrier  thereon,  does  not  take 
his  case  out  of  the  rule  that  he  is  only  answerable  to  the  court  by  which  he 
was  appointed,  and  cannot  be  sued  without  its  leave. 

No  suit  can  be  maintained  against  the  receiver  of  a  railroad,  who  is  by 
order  of  court  conducting  the  business  of  a  common  carrier  thereon,  for  in- 
jury to  persons  or  property  caused  by  his  negligence,  or  that  of  his  servants, 
without  leave  of  the  court  by  which  he  was  appointed. 

The  trial  by  a  court  of  equity,  according  to  its  own  course  and  practice,  of 
issues  of  fact  growing  out  of  the  administration  of  trust  property  in  its  pos- 
session, does  not  impair  the  constitutional  right  of  trial  by  jury. 

If  the  adjustment  of  a  demand  against  the  receiver  involves  any  dispute  in 
regard  to  the  facts  on  which  his  liability  depends,  or  in  regard  to  the  amount 
of  the  damages  sustained,  a  court  of  equity,  in  a  proper  case,  in  the  exercise 
of  its  legal  discretion,  either  of  its  own  motion  or  on  the  demand  of  the  party 
injured,  may  allow  him  to  sue  the  receiver  in  a  court  of  law,  or  direct  the 
trial  of  a  fei|^ned  issue  to  settle  the  contested  facts. 

A  court  of  equity  may,  in  its  discretion,  in  view  both  of  the  public  and 
private  interests  involved,  authorize  its  receiver  of  the  road  and  other  prop- 
erty of  a  railroad  company  to  keep  the  same  in  repair,  and  to  manage  and 
use  it  in  the  ordinary  way,  until  it  can  be  sold  to  the  best  advantage  of  all 
interested  therein. 

When  the  court  of  one  State  has  a  railroad  or  other  property  in  its  posses- 
sion for  administration  as  trust  assets,  and  has  appointed  a  receiver  to  aid  it 
in  the  performance  of  its  duty,  by  carrying  on  the  business  to  which  the  prop- 
erty is  adapted,  until  such  time  as  it  can  be  sold  with  due  regard  to  the 
rights  of  all  persons  interested  therein,  a  court  of  another  State  has  not  juris- 
diction without  leave  of  the  court  by  which  the  receiver  was  appointed,  to- 
entertain  a  suit  against  him  for  a  cause  of  action  arising  in  the  State  in  which 
he  was  appointed  and  in  which  the  property  in  his  possession  is  situated^ 
based  on  his  negligence,  or  that  of  his  servants,  in  the  performance  of  their 
duty  in  respect  of  such  property. 

This  was  a  snit  brought  by  Frances  H.  Barton,  the  plaintiff  in 
error,  against  John  S.  Barbour,  the  defendant  in  error,  as  receiver 
4A.&E.R.0a8.— 1 
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of  the  WaBhington  City,  Virginia  !&Iidlaiid,  and  Great  Southern 
R.  R.  Co. 

The  declaration  was  as  follows :  '^  The  plaintiff^  Frances  H.  Bar- 
ton, sues  the  defendant,  John  S.  Barbour,  as  receiver  of  the  Wash- 
ington City,  Virginia  Midland,  and  Great  Southern  B.  B.  Co., 
a  corporation  organized  under  a  law  of  the  State  of  Virginia, 
and  doing  business  and  having  an  office  in  the  District  of  Colum- 
bia, for  that  the  defendant,  on  the  11th  day  of  January,  1877, 
was  running  and  operating  a  railroad  through  the  State  of  Vir- 
ginia, and  upon  saia  railroad  the  defendant  was  a  common  carrier 
of  freight  and  passengers  for  hire.  That,  on  the  day  and  year 
uforesaid,  the  plaintifi  was  a  passenger  in  a  sleeping-car  upon  said 
railroad,  and  by  reason  of  a  defective  and  insufficient  rail  upon  the 
track  of  said  railroad  the  car  in  which  the  plaintiff  was  a  passenger 
was  thrown  from  the  track  and  turned  over  down  an  emlmnkmeat, 
and  she  was  greatly  hurt  and  injured,  and  her  bodily  health  per- 
manently injured ;  that  the  defendant  did  not  use  due  care  in  rela- 
tion to  said  defective  rail,  and  the  injury  to  the  plaintiff  was  occa- 
sioned by  the  negligence  and  carelessness  of  the  defendant,  but  the 
plaintiff  used  due  care.    The  plaintiff  claims  $5,000  dama^." 

To  this  declaration  the  defendant  below  filed  a  plea  to  me  juris- 
diction, in  which  he  alleged  that  at  the  time  of  service  of  process 
on  him  he  was  the  receiver  of  all  the  property,  rights  and  franchises 
of  said  railroad  company,  by  virtue  of  a  decree  made  bjr  the  circuit 
court  for  the  city  of  Alexandria,  in  the  State  of  Virginia,  on  Jxdy 
13,  1876,  in  a  cause  depending  on  the  equity  side  of  said  court, 
wherein  John  C.  Graham,  who  sued  for  himself  and  others,  was  com- 
plainant, and  said  .railroad  company  and  others  were  defendants ; 
that  said  decree  authorized  him  to  defend  all  actions  brought  a^inst 
him  as  such  reoeiyer,  by  the  leave  of  said  court,  and  declarea  that 
he  should  not  in  an^  case  incur  any  personal  or  individual  liability  in 
conducting  the  business  of  said  railroad,  by  reason  of  any  act  done 
by  him  or  nis  servants,  he  acting  in  good  faith  and  in  the  exercise 
of  his  best  discretion,  but  that  flie  property  in  his  hands  as  such 
receiver  should  nevertheless  be  chargeable  with  any  claim  which 
might  be  established  in  any  action  brought  against  him  as  such 
receiver  under  leave  of  the  court  first  had  and  obtained. 

The  plea  then  averred  that  the  plaintiff  had  not  obtained  leave  of 
said  court  to  bring  and  maintain  said  suit.  Wherefore  the  defend- 
ant prayed  judgment  whether  the  court  could  or  would  take  further 
cognizance  of  said  action. 

The  plaintiff  filed  the  general  demurrer  to  the  plea. 

The  court  below  gave  judgment  overruling  tne  demurrer,  and 
against  the  plaintiff  for  costs.  This  writ  of  error  is  prosecuted  to 
reverse  that  judgment. 

Woods,  J. — The  question  presented  by  the  record  is  the  soflS.* 
.nency  of  the  plea  to  the  jurisdiction  of  the  court. 
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The  defendant  in  error  insists  that  the  Supreme  Court  of  the 
District  of  Columbia  had  no  ^jurisdiction  to  eutertain  the  suit  with^ 
■out  leave  of  the  court  by  which  he  was  appointed  receiver. 

The  plaintiff  in  error  concedes  it  to  be  a  general  rule  that,  before 
suit  is  brought  against  a  receiver,  leave  should  be  obtained  from 
the  court  by  which  he  was  appointed,  and  contends  that  the  only 
consequence  resulting  from  the  prosecution  of  such  a  suit  without 
leave  is  that  the  plaintiff  may  oe  restrained  by  injunction  or  at- 
tached as  for  a  contempt. 

He  insists,  however,  first,  that  the  general  rule  requiring  leave 
applies  only  to  cases  where  the  purpose  of  the  suit  is  to  take  from 
the  receiver  property  which  is  actually  in  his  possession,  placed 
there  by  order  of  the  court.  We  conceive  that  uie  rule  is  not  so 
limited. 

The  evident  purpose  of  a  suitor  who  briugs  his  action  against  a 
receiver  witliout  leave,  is  to  obtain  some  advantage  over  the  other 
•claimants,  upon  the  assets  in  the  receiver's  hands.  His  judgment, 
if  he  recovered  one,  would  be  against  the  defendant  in  his  capacity 
as  receiver,  and  the  execution  would  run  against  the  property  in 
Ills  hands  as  such.  Hall  v.  Smith,  2  Biu^.  156 ;  Camp  v.  Barney, 
11  N.  T.  873;  Commonwealth  v.  Eunt,  26  Penn.  235 ;  Thompson 
t;.  Scott,  4  Dill.  588. 

If  he  has  the  right  in  a  distinct  suit  to  prosecute  his  demand  to 
jndCTient  without  leave  of  the  court  appointing  the  receiver,  he 
womd  have  the  right  to  enforce  satisfaction  ox  it  without  leave. 
Sy  virtue  of  his  judgment  he  could,  unless  restrained  by  injunc- 
tion, seize  upon  tne  property  of  the  trust  or  attach  its  credits.  If 
his  judgment  were  i*ecovered  outside  the  territorial  jurisdiction  of 
the  court  by  which  the  receiver  was  appointed,  he  could  do  this, 
and  the  court  which  appointed  the  receiver  and  was  administering 
the  trust  assets  would  be  impotent  to  restrain  him.  The  effect 
upon  the  property  of  the  trust,  of  any  attempt  to  enforce  satisfac- 
tion of  his  judCTient,  would  be  precisely  the  same  as  if  his  suit  had 
been  brougnt  K>r  the  purpose  of  taking  property  from  the  posses- 
sion of  the  receiver.  A  suit,  therefore.  Drought  without  leave,  to 
recover  judgment  against  a  receiver,  for  a  money  demand,  is  vir- 
tuallv  a  suit,  the  purpose  of  which  is,  and  effect  of  which  may  be, 
to  take  the  property  of  the  trust  from  the  receiver's  hands  and  ap- 
ply it  to  the  payment  of  the  plaintiff's  claim,  without  regard  to  the 
rights  of  other  creditors  or  the  orders  of  the  court  which  is  admin- 
istering the  trust  property.  We  think,  therefore,  that  it  is  imma- 
terial whether  the  suit  is  brought  against  the  receiver  to  recover 
specific  property  or  to  obtain  judgment  for  a  money  demand.  In 
either  case  leave  diould  be  first  obtained. 

And  it  has  been  so  held  in  effect  by  this  court.  In  the  case  of 
Wiswell  u  Sampson,  14  How.  652,  this  court  said :  '^  It  has  been 
-argued  that  a  sale  of  the  premises  on  execution  and  purchase  oc- 
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casioned  no  interference  with  the  poesession  of  the  receiver,  and 
hence  no  contempt  of  the  conrt,  and  the  Bale,  therefore,  in  snch  a 
case  should  be  npheld.  But,  conceding  the  proceedings  did  not 
disturb  the  possession  of  the  receiver,  the  argument  does  not  meet 
the  objection.  The  property  is  a  fund  in  court  to  abide  the  result 
of  the  liti^tion,  and  to  be  applied  to  the  payment  of  the  judgment 
crieditor  who  has  filed  his  bill  to  remove  impediments  in  the  way 
of  his  execution.  If  he  has  succeeded  in  establishing  his  right  to 
the  application  of  any  portion  of  the  fund,  it  is  the  duty  of  the 
court  to  see  that  such  application  is  made.  And  in  order  to  effect 
this,  the  court  must  administer  it  independently  of  any  rights  ao> 
quired  by  third  persons  pending  the  litigsition.  Otherwise  the 
whole  fund  may  have  passed  out  ox  its  hands  before  the  final  decree,, 
and  the  litigation  become  fruitless." 

So  in  Ames  v.  Trustees  of  Berkenhead  Docks  20  Beav.  332,  Lord 
Bomilly,  Master  of  the  Bolls,  said  that  it  is  an  idle  distinction  that 
the  rule  forbidding  any  interference  with  property  in  the  course  of 
administration  in  the  court  of  chancery  only  applies  to  property 
actually  in  the  hands  of  the  receiver,  and  declared  that  it  applied  to 
debts,  rents  and  tolls,  which  the  receiver  was  appointed  to  receive. 

It  is  next  asserted  by  plaintifE  in  error  that  tne  fact  that  the  re- 
ceiver  in  this  case  is  in  possession  of,  and  is  conducting  the  business 
of,  a  railroad  as  a  common  carrier,  takes  his  case  out  of  the  rule 
that  he  is  only  answerable  to  the  court  by  which  he  is  appointed, 
and  cannot  be  sued  without  its  leave.  His  contention  is  tnat  par- 
ties who  deal  with  such  a  receiver,  either  as  freighters  or  passengers 
upon  his  railroad,  ma^  for  any  injury  suffered,  either  in  person  or 
property,  sue  the  receiver  witnout  leave  of  the  court  by  which  he 
was  appointed. 

We  do  not  perceive  how  the  fact  that  the  receiver,  under  the 
orders  of  the  court,  is  doing  the  business  usually  done  by  a  com- 
mon carrier,  makes  his  case  any  exception  to  the  rule  under  consid- 
eration. It  was  said  by  this  court  in  Oowdrey  v.  Galveston,  etc., 
R  K.  Co.,  93  XJ.  S.  352,  that  "the  allowance  for  goods  lost  in 
transportation,  and  for  damages  done  to  property  whilst  the  road 
was  in  the  hands  of  the  receiver,  was  properly  made.  The  eam- 
ii^gs  received  were  as  much  chargeable  with  such  loss  and  damage 
as  they  were  chargeable  with  the  ordinary  expenses  of  mana^ng 
the  road.  The  bondholders  were  only  entitled  to  what  remained 
after  charges  of  this  kind,  as  well  as  the  expenses  incurred  in  their 
behalf,  were  paid."  This  puts  claims  agamst  the  receiver,  in  his 
capacity  as  a  common  carrier,  on  the  same  footing  precisely  as  the 
salaries  of  his  subordinates,  or  as  claims  for  labor  and  material  used 
in  carrying  on  the  business.  If  a  passenger  on  the  railroad,  who 
is  injured  m  person  or  property  by  the  negligence  of  the  servants 
of  the  receiver,  can,  without  leave,  sue  him  to  recover  his  damages, 
then  every  conductor,  engineer,  brakesman,  or  track-hand  can  alsa 
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sue  for  his  wages  withont  leave.  To  admit  snch  a  practice  would 
be  to  allow  the  charges  and  expenseB  of  the  administration  of  a 
trust  property  in  the  hands  of  a  conrt  of  equitj^  to  be  controlled  by 
-other  conrts,  at  the  instance  of  impatient  suitoi's,  without  regard 
to  the  equities  of  other  claimants,  and  to  permit  the  trust  property 
to  be  wasted  in  the  costs  of  unnecessary  litigation. 

Such  is  not  the  course  and  practice  of  courts  of  equity  in  admin- 
istering a  trust  estate.  The  costs  and  expenses  of  the  trust  are 
allowed  by  the  court  upon  a  reference  to  its  own  master.  If  the 
adjustment  of  the  claim  involves  any  dispute  in  regard  to  the 
alleged  negligence  of  the  receiver,  or  any  other  fact  upon  which 
Mb  liability  depends,  or  in  regard  to  the  amount  of  the  damages 
unstained  by  a  party,  the  court,  in  a  proper  case,  in  the  exercise  of 
its  legal  discretion,  either  of  its  own  motion  or  on  tlie  demand  of 
the  j^LTty  injured,  may  allow  him  to  sue  the  receiver  in  a  court  of 
law,  or  direct  a  feigned  issue  to  settle  the  contested  facts. 

The  claim  of  the  plaintiff  in  error,  which  is  against  the  receiver 
for  a  personal  injury  sustained  by  her  while  travelling  on  the  rail- 
road managed  by  him,  stands  on  precisely  the  same  footing  as  any 
of  the  expenses  incurred  in  the  execution  of  the  trust,  and  must  l>e 
adjusted  and  satisfied  in  the  same  way. 

We,  therefore,  think  that  the  demand  of  the  plaintiff  in  error  is 
not  of  such  a  nature  that  it  may  be  prosecuted  by  suit  without 
leave  of  the  court. 

The  plaintiff  in  error  lastly  contends  that  want  of  leave  to  brin^ 
the  suit  does  not  take  away  the  jurisdiction  of  the  court  in  which 
it  was  brought  to  hear  and  determine  it,  but  only  subjects  the  plain- 
tiff to  liability  to  be  attached  for  contempt,  or  be  enjoined  from 
its  further  prosecution.  In  other  words,  he  says  that  leave  to  pros- 
ecute the  suit  is  not  a  jurisdictional  fact,  ana  that,  therefore,  the 
plea  to  the  jurisdiction  should  not  have  been  sustained. 

Our  decision  upon  this  question  will  be  limited  to  the  facts  of 
this  case,  which  are  that  the  receiver  was  appointed  by  a  court  of 
the  State  of  Virginia,  and  the  property  in  course  of  administration 
was  in  that  State ;.  the  suit  was  brought  in  a  court  of  the  District 
of  Columbia,  a  foreign  jurisdiction,  and  the  cause  of  action  was  an 
injury  received  by  plaintiff  in  the  State  of  Virginia,  by  reason  of 
the  negligence  of  the  defendant  while  carrying  on  the  business  of 
JL  railroad,  under  the  orders  of  the  court  by  which  he  was  appointed. 
No  leave  was  obtained  to  bring  the  suit,  and  it  does  not  appear 
that  any  application  was  made,  either  to  the  receiver  or  to  the  court 
bv  which  ne  was  appointed,  to  allow  and  pay  the  demand  of  the 
j>laintiff  in  error. 

Upon  these  facts  we  are  of  opinion  that  the  Supreme  Court  of 
the  District  of  Columbia  had  no  jurisdiction  to  entertain  a  suit. 

This  point  has  been  substantially  settled  by  this  court  in  the 
^sase  of  reale  v.  Phipps,  14  How.  368. 
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In  that  case  it  appeared  that,  tinder  a  law  of  the  State  of  Miseis- 
eippi,  by  the  decree  of  the  circuit  court  of  Adams  county  in  that 
State,  tne  charter  of  the  Agricultural  Bank  at  Natchez  was  de- 
clared  forfeited  and  the  corporation  dissolved,  and  Peale,  the  plain- 
tiff in  error,  appointed  trustee  and  assignee  of  its  assets,  and  was  the 
sole  legal  representative  of  the  corporation ;  that  he  became  legally 
liable  to  the  creditors  of  the  bank  to  the  extent  of  the  assets,  and 
that  he  had  assets  in  his  possession  sufScient  to  pay  all  the  debts  of 
the  corporation.  The  defendants  in  error  daimea  that  there  was 
due  them  from  the  bank  a  large  sum  of  money  on  account  of  mesne 
profits,  etc.,  of  certain  real  estate  in  Natchez,  from  which  they  had 
been  unlawfully  expelled  by  the  bank,  and  the  possession  of  which 
they  had  recovered  from  the  bank  in  an  action  of  ejectment.  The 
defendants  in  error  presented  their  claim  to  Peale,  the  receiver,  for 
allowance  as  a  valid  claim  against  the  bank,  who  refused  to  admit 
or  allow  it,  or  any  part  of  it. 

Thereupon  the  defendant  in  error  brought  suit  against  Peale  in 
the  XTnited  States  Circuit  Court  for  the  Cistern  District  of  Louis- 
iana, to  recover  said  mesne  profits,  and  effected  service  upon  him  in 
that  district.  Peale,  among  other  defences,  filed  an  exception,  in 
which  he  denied  the  jurisdiction  of  the  court.  This  was  overruled 
and  judgment  was  rendered  against  him  for  $20,058,  to  be  satisfied 
out  of  the  assets  of  the  bank  in  the  hands  of  Peale  as  trostee.  The- 
case  having  been  brought  on  error  to  this  court,  the  judgment  was- 
reversed.  The  court.  Chief  Justice  Taney,  delivering  its  opinion, 
said :  "  As  we  think  this  exception,"  the  one  just  mentionea,  "  de- 
cisive against  the  jurisdiction  of  the  circuit  court  of  Louisiana,  it 
is  unnecessary  to  set  out  the  other  exceptions.  We  see  no  ground- 
upon  which  the  jurisdiction  of  the  court  can  be  sustained.  The 
plaintiff  in  error  held  the  assets  of  the  bank  as  the  agent  and  re- 
ceiver of  the  court  of  Adams  county  and  subject  to  its  order,  and 
was  not  authorized  to  dispose  of  any  assets  or  pay  any  debts  due 
from  the  bank,  except  by  order  of  the  court.  He  had  given  bond 
for  the  performance  of  his  duty  and  would  be  liable  to  an  action  if 
he  paid  any  claim  without  the  authority  of  the  court  from  which  he: 
receiyed  his  appointment  and  to  which  he  was  accountable.  The- 
property  in  legal  contemplation  was  in  the  custody  of  the  court  of 
which  lie  was  an  officer  and  had  been  placed  there  by  the  laws  of 
Mississippi.  And  while  it  thus  remained  in  the  custody  and  pos- 
session 01  that  court,  awaiting  its  order  and  decision,  no  other  court 
had  a  right  to  interfere  with  it  and  wrest  it  from  the  hands  of  its- 
agent  and  thereby  put  it  out  of  his  power  to  perform  his  duty.'* 
And  tibe  court  declared  that  the  facts  stated  in  the  petition 
showed  '^  that  the  circuit  court  of  Louisiana  had  no  jurisdiction"  of 
the  case. 

That  case  differs  from  the  one  now  under  consideration  only  ini 
this :  that  it  was  a  suit  to  recover  a  judgment  against  the  trustee: 
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and  receiver  npon  a  demand  due  from  the  bank  before  his  appoint- 
ment, while  the  present  case  seeks  to  establish  a  demand  against  the 
receiver  for  a  claim  which,  according  to  the  decision  of  this  court 
(Cowdrey  v,  Galveston,  etc.,  B.  R.  Co.,  snpra),  forms  a  part  of  the 
chaises  and  expenses  of  execating  that  trust.  Such  charges  are 
specially  subject  to  the  control  ana  allowance  of  the  court  which  ia 
administering  the  trust  property. 

We  think,  therefore,  that  the  case  just  cited  is  decisive  of  this. 

The  ai*gument  is  much  pressed  that  by  leaving  all  questions  re- 
lating to  the  liability  of  receivers  in  the  hands  of  the  court  ap- 
pointing them,  persons  having  claims  against  the  insolvent  corpo- 
ration, or  against  the  receiver,  will  be  deprived  of  a  trial  by  jurv. 
This,  it  is  said,  is  depriving  a  party  of  a  constitutional  right.  To 
support  this  view  the  following  cases  are  cited :  Palys  v.  Jewett^ 
!New  Jersey  Court  of  Error  and  Appeals,  Am.  Law  Beg.,  Sept., 
1880,  553 ;  Kinney  v.  Crocker,  18  Wis.  80 ;  Allen  v.  Central  E.  R. 
of  Iowa,  42  Iowa,  683. 

But  those  who  use  this  argument  lose  sight  of  the  fundamental 
principle  that  the  right  of  trial  bv  jury,  considered  as  an  absolute 
right,  does  not  extend  to  cases  oi  equity  jurisdiction.  If  it  be  con- 
sidered or  clearly  shown  that  a  case  belongs  to  this  class,  the  trial 
of  questions  involved  in  it  belongs  to  the  court  itself,  no  matter 
what  may  be  its  importance  or  complexity. 

Thus,  upon  a  bill  filed  for  an  injunction  to  restrain  the  inf ringe- 
znent  of  letters-patent,  and  for  an  account  of  profits  for  past  m- 
fringment,  it  is  now  the  constant  practice  of  courts  oi  equity 
to  try  without  a  jury  issues  of  fact  relating  to  the  title  of  the  pat- 
entee, involving  questions  of  the  novelty,  utility,  prior  public  use, 
abandonment,  and  assignment  of  the  invention  patentea.  The  ju- 
risdiction of  a  court  of  equity  to  try  such  issues  according  to  its 
own  course  of  practice  is  too  well  settled  to  be  shaken.— Rubber 
Co.  V.  Goodyear,  9  Wall.  788 ;  Cawood  Patent,  94  XJ.  S'.  695 ; 
Marsh  v.  Seymour,  97  U.  S.  348.) 

So,  in  cases  of  bankruptcy,  many  incidental  questions  arise  in  the 
course  of  administering  the  bankrupt  estate,  wnich  would  ordinar- 
ily be  pure  cases  at  law,  and  in  respect  of  their  facts  triable  by 
jury,  but,  as  belonging  to  the  bankruptcy  proceedings,  they  become 
cases  over  which  the  bankruptcy  court,  which  acts  as  a  court  of 
equity,  exercises  exclusive  control.  Thus  a  claim  of  debt  or  dam- 
ages against  the  bankrupt  is  investigated  by  chancery  methods.  The 
bankruptcv  coart  may,  and  in  caaee  peculiarly  requiring  euch  a 
course  will,  direct  an  action  or  an  issue  at  law  to  aid  it  in  arriving 
at  a  right  conclusion.  But  this  rests  in  its  sound  discretion.  True, 
if  one  claims  that  the  assignee  has  wrongfully  taken  possession  of 
his  property  as  property  of  the  bankrupt,  he  is  entitled  to  sue  him 
in  his  private  capacity  as  a  wrongdoer  in  an  action  at  law  for  its  re- 
covery. 
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Yery  analogonfi  to  the  case  of  an  assignee  in  bankrnptcj  is  that 
of  a  receiver  of  an  insolvent  railroad  company  oi'  other  corpora- 
tion. Claims  against  the  company  must  be  presented  in  due  course, 
afi  the  court  having  charge  of  the  case  may  direct.  But  if  the  re- 
ceiver by  mistake  or  wrongfully  takes  possession  of  property  be- 
longing to  another,  such  person  may  oring  suit  therefor  against 
him  personally  as  a  matter  of  right ;  for  in  such  case  the  receiver 
would  be  acting  ultra  vires.  (Parker  v.  Browning,  8  Paige,  338 ; 
Paige  V.  Smith,  99  Mass.  395 ;  Hills  v.  Parker,  111  Mass.  508.) 
So  lar  the  case  seems  plain.  But  if  claims  arise  against  the  re- 
ceiver as  such,  whilst  acting  under  the  powers  conferred  on  him, 
whether  for  labor  perform^,  for  supplies  and  materials  furnished, 
or  for  injury  to  persons  or  property,  then  a  question  of  some  diffi- 
culty arises  as  to  the  proper  mode  of  obtaining  satisfaction  and  re- 
dress. The  new  and  changed  condition  of  things  which  is  present- 
ed by  the  insolvency  of  such  an  institution  as  a  railroad  company, 
has  rendered  necessary  the  exercise  of  large  and  modified  forms  of 
control  over  its  property  by  the  courts  charged  with  the  settlement 
of  its  affairs  and  the  disposition  of  its  assets.  Two  very  different 
courses  of  proceeding  are  presented  for  adoption.  One  is  the  old 
mediod,  usudly  appued  to  banking,  insurance,  and  manufacturing 
corporations,  of  shutting  down  ana  stopping  by  injunction  all  op- 
erations and  proceedings,  taking  possession  of  the  property  in  the 
condition  it  is  found  at  the  instant  of  stoppage,  and  selling  it  for 
what  it  will  fetch  at  auction.  The  other  is  to  give  the  receiver 
power  to  continue  the  ordinary  operations  of  the  corporation,  to 
run  trains  of  cars,  to  keep  the  tracks,  bridges,  and  other  property 
in  repair,  so  as  to  save  ^  them  from  destruction,  and  as  soon  as  the 
interest  of  all  parties  having  any  title  to  or  claim  upon  the  corpus 
of  the  estate  will  allow,  to  dispose  of  it  to  the  best  advantage  for  all, 
having  due  regard  to  the  rights  of  those  who  have  priority  of  claims. 

It  is  evident  that  the  first  method  would  often  be  highly  injuri- 
ous and  would  result  in  a  total  sacrifice  of  the  property.  ^Besides, 
the  cessation  of  business  for  a  day  would  be  a  public  injury.  A 
railroad  is  authorized  to  be  constructed  more  for  the  public  good 
to  be  subserved  than  for  private  gain.  As  a  highway  for  public 
transportation  it  is  a  matter  of  public  concern,  ana  its  construction 
and  management  belong  primarily  to  the  commonwealth,  and  are 
only  put  into  private  hands  to  subserve  the  public  convenience  and 
economy.  But  the  public  retain  rights  of  vast  consequence  in  the 
road  and  its  appendages,  which  neither  the  company  nor  any  cred- 
itor or  mortgagee  can  interfere  with.  They  tate  their  rights  sub- 
ject to  the  rights  of  the  public,  and  must  be  content  to  enioy  them 
m  subordination  thereto.  It  is,  therefore,  a  matter  of  puulic  right 
by  which  the  courts  when  they  take  possession  of  the  property  au- 
thorize the  receiver  or  other  officer  in  whose  charge  it  is  placed  to 
carry  on  in  the  usual  way  those  active  operations  for  whidi  it  was 
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designed  and  constmcted,  so  that  tbe  public  may  not  receive  detri- 
ment by  the  non-user  of  the  franchises.  And  in  most  cases  the 
creditors  cannot  complain  because  their  interest  as  well  as  those  or 
the  public  is  promoted  bv  preventing  the  property  from  being  sac- 
rificed at  an  untimely  safe,  and  protecting  the  franchises  from  for- 
feiture for  non-user. 

As  a  choice,  then,  of  least  evil,  if  not  of  the  most  positive  good 
(but  generally  of  the  latter  also),  it  has  come  to  be  settled  law  tliat 
a  court  of  equity  may  and  in  most  cases  ought  'to  authorize  its  re- 
ceiver of  railroad  propei*ty  to  keep  it  in  repair,  and  to  manage  and 
use  it  in  the  ordin^  way  until  it  can  be  sold  to  the  best  advantage 
of  aU  interested.  The  power  of  the  court  to  do  this  was  expressly 
recognized  in  the  case  of  Wallace  v.  Loomis,  97  U.  S.  146. 

But  here  arises  a  dilemma.  If  the  receiver  is  to  be  suable  as  a 
private  pro|)rietor  of  the  railroad  would  be,  or  as  the  company  itself 
whilst  carrying  on  the  business  of  the  railroad  was,  it  would  become 
impossible  for  the  court  to  discharge  its  duty  to  preserve  the  prop- 
erty and  distribute  its  proceeds  among  those  entitled  to  it  according 
to  their  equities  and  priorities.  It  has,  therefore,  been  found  nec- 
essary, and  has  become  a  common  practice  for  a  court  of  equity, 
in  its  decree  appointing  a  receiver  of  a  railroad  property,  to  provide 
that  he  shall  not  be  liable  to  suit  unless  leave  is  first  obtamed  of 
the  court  by  which  he  was  appointed. 

If  the  court  below  had  entertained  jurisdiction  of  this  suit  it 
would  have  been  an  attempt  on  its  part  to  adjust  charges  and  ex- 
penses incident  to  the  administration  by  the  court  of  another  juris- 
diction of  trust  property  in  its  possession,  and  to  enforce  the  j>av- 
ment  of  such  charges  and  expenses  out  of  the  trust  property  with- 
out the  leave  of  the  court  wnich  was  administering  it,  and  without 
consideration  of  the  rights  and  equities  of  other  claimants  to  the 
fund.  It  would  have  been  an-  usurpation  of  the  powers  and  duties 
which  belonged  exclusively  to  another  court,  and  it  would  have 
made  impossible  of  performance  the  duty  of  that  court  to  distrib- 
ute the  trust  assets  to  creditors  equitably  and  according  to  their  re- 
spective priorities. 

We,  tneref  ore,  declare  it  as  our  opinion  that  when  the  court  of 
one  State  has  a  railroad  or  other  property  in  its  possession  for  ad- 
ministration as  trust  assets,  and  has  appointed  a  receiver  to  aid  it 
in  the  performance  of  its  dutv  by  carrying  on  the  business  to  which 
the  property  is  adapted,  until  such  time  as  it  can  be  sold  with  duo 
regard  to  the  rights  of  all  persons  interested  therein,  a  court  of  an- 
other State  has  not  jurisdiction,  without  leave  of  the  court  by 
which  the  receiver  was  appointed,  to  entertain  a  suit  against  him 
for  a  cause  of  action  arising  in  the  State  in  which  he  was  appoint- 
ed and  in  which  the  property  in  his  possession  is  situated,  based  on 
his  negligence  or  that  of ,  his  servants  in  the  performance  of  their 
duty  in  respect  of  such  property. 
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It  follows  from  these  views  that,  the  jadgment  of  the  Sapreme 
Court  of  the  District  of  Colambia  mast  be  affirmed. 

MTTT.unt^  J.y  dissenting. 

The  rapid  absorption  of  the  basinees  of  the  conntiy  of  everr  char- 
acter by  legally  authorized  corporatiotis,  while  productive  of  much 
eood  to  the  public,  is  be^ning  also  to  develop  many  evils.  Not 
uie  least  of  Uiese  evils  arises  from  the  failure  of  the  corporations  to 
pay  their  debts  and  perform  the  duties  which  by  the  terms  of  their 
organization  they  have  assumed.  One  of  the  most  efficient  reme- 
dies for  the  failure  to  pay  debts,  when  it  arises  from  the  inability 
of  the  corporation  to  do  so,  is  to  place  the  corporation  in  the  hands 
of  a  receiver,  that  its  afiEairs  may  oe  wound  up,  its  debts  paid,  and^ 
if  anything  remains,  it  may  be  distributed  among  its  stockholders. 
Of  the  beneficial  operation  of  this  mode  of  closing  out  an  insolvent 
corporation  there  can  be  little  doubt,  and  when  this  is  done  with 
despatch,  and  the  pro^rty  of  the  concern  is  made  to  pay  its  debts- 
ana  its  dead  body  ouried  out  of  sight  as  soon  as  possible,  no  objec- 
tion can  be  made  to  the  procedure,  and  all  good  citizens  and  all  the 
courts  should  contribute,  as  far  as  they  may,  to  this  desirable  object. 

In  regard,  however,  to  a  certain  class  of  corporations — ^a  class 
whose  operations  are  as  important  to  the  interests  of  the  commu- 
nitv  as  any  other,  and  as  intimately  connected  with  their  business 
ana  social  habits — the  creation  of  receiverships  by  courts  of  chan- 
cery, the  powers  conferred  on  the  receiver,  and  the  duration  of 
their  office,  has  made  a  progress  which,  since  it  is  wholly  the  work 
of  courts  and  not  of  legislatures,  may  well  surest  a  pause  for  con- 
sideration. It  will  not  be  necessary  to  any  oc^rvin^  mind  to  say 
that  I  allude  to  railroad  corporations.  Of  the  many  tnousand  miles- 
of  railway  in  my  judicial  circuit,  and  of  the  fifty  or  more  corporations- 
who  own  or  have  owned  them,  I  think  I  speak  within  limits  in 
saying  that  hardly  half  a  dozen  have  escaped  the  hands  of  the  re- 
ceiver. If  these  receivers  had  been  appointed  to  sell  the  road,  col- 
lect its  means  and  pay  its  debts,  it  mignt  have  been  well  enough. 
But  this  was  hardly  ever  done.  It  is  never  done  now.  It  is  not 
the  purpose  for  wmch  a  receiver  is  appointed.  He  ^nerally  takes 
the  roaa  and  all  its  appurtenances  out  of  the  hands  of  the  company 
which  is  its  owner,  operates  the  road  in  his  own  way,  with  an  oc- 
casional suggestion  from  the  court,  which  he  recognizes  as  a  sort  of 
partner  in  the  business ;  sometimes,  though  verv  rarely,  pays  some 
money  on  the  debt  of  the  corporation,  but  quite  as  often  adds  to 
the  sum  of  these  debts,  and  injures  the  prior  creditors  by  creating 
a  new  and  superior  lien  on  the  property  pledged  to  them. 

All  this  time  the  receiver,  in  the  use  of  the  company's  road  and 
rolling-stock,  is  performing  the  functions  of  a  common  carrier  of 
goods  and  passengers.  He  makes  contracts  and  incurs  obligation& 
many  of  which  he  fails  to  perform. 
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The  decsiaion  wLioh  has  just  been  announced  declares  that  for 
these  f  ailureB  he  cannot  be  sued  in  a  court  of  law.  That  by  virtue 
of  his  reoeivership,  he  and  all  his  acts^  and  the  business  operations 
of  the  road  which  he  runs,  are  exempted  from  the  operation  of  the 
common  law,  and  that  parties  who  deal  with  him  do  so  on  the  im- 
plied understanding  that  they  abandon  the  right  to  have  their  com* 
plaints  tried  by  jury  or  by  the  ordinaiy  courts  of  justice,  and  can 
only  obtain  such  relief  aB  may  be  had  at  the  hands  of  a  master  in 
(^ncery  of  the  court  which  appointed  the  receiver. 

When  a  receiver  is  appointed  to  wind  up  a  defunct  corporation, 
when  no  power  exists  to  make  new  contracts  or  enter  upon  the 
performance  of  new  duties — when  the  sole  duty  of  the  receiver  is 
to  convert  the  property  of  the  corporation  into  a  fund  for  the 
payment  of  its  debts,  and  for  distribution  among  those  who  are  en- 
titled to  it — a  very  strong  reason  exists  why  the  court  which  ap- 
pointed the  receiver  should  alone  control  him  in  the  performance 
of  those  duties,  and  in  such  cases  the  court  of  chancery  has  the  un- 
doubted right  to  protect  its  receiver  by  injunction  against  parties 
suing  him  m  other  courts,  and  by  punishing  such  parties  for  con- 
tempt  of  the  court 

And  it  is  in  recognition  of  this  principle,  and  to  this  class,  that 
the  cases  of.  Wiswell  v.  Sampson,  14  Howard,  52,  and  Peale  v. 
Phipps,  belong.  In  the  former  case  the  court  decided  that  a  sale 
of  property  under  a  judgment  of  one  court  which  was  in  the  actual 
possession  of  a  receiver  appointed  by  another  court,  did  not  confer 
a  valid  title  as  against  the  sale  of  the  same  property  subsequently  • 
made  under  an  order  of  the  court  whose  receiver  had  held  posses- 
fiion  all  the  time.  The  court  did  not  decid9  that  the  receiver*could 
not  have  been  sued  at  law  for  any  tort  committed  by  him  as  re- 
ceiver. 

The  case  of  Peale  v»  Phipps,  14  Howard,  R,  carries  the  doctrine 
to  an  extent  to  which  it  had  not  been  carried  before,  but  it  was 
based  upon  the  proposition  that  Peale,  as  the  trustee  under  the  law 
of  Mississippi,  appointed  by  a  court  of  that  State  to  close  out  and 
distribute  the  assets  of  a  broken  bank,  could  not  be  made  amenable 
as  such  trustee  to  the  jurisdiction  of  a  court  of  the  State  of  Louis- 
iana. The  reason  being  that  the  fund,  out  of  which  alone  the  plain- 
tifEs  could  be  satisfied,  was  in  the  control  of  the  court  in  Mississippi. 
^e  debt  sued  for  in  that  case  was  one  created  by  the  bank  before 
it  was  placed  in  the  hands  of  the  receiver.  When  the  receiver  was 
appointed  the  bank  in  effect  ceased  to  exist,  and  no  business  could 
be  done  by  it  or  debts  contracted  in  its  name.  There  remained 
solely  the  duty  of  realizing  its  assets  and  paying  its  debts. 

In  the  case  before  us  the  receiver  is  sued  for  his  own  tort  in  re- 
gard to  a  personal  injury  to  plaintiff.  For  an  act  done  by  him  or 
Ey  his  agents  in  the  transaction  of  business  as  a  common  carrier,  in 
whioli  business  he  was  largely  and  continuously  engaged.    Why 
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«honld  he  not  be  sued  like  any  one  else  for  such  a  conrse,  in  anj 
•court  of  competent  jurisdiction  ? 

The  reply  is  because  he  is  a  receiver  of  the  road  on  which  plain- 
tiff was  injured,  and  holds  his  appointment  at  the  hands  of  a  Yir- 
giiiia  court  of  chancery.  If  this  be  a  sufficient  answer,  then  the 
railroad  business  of  the  entire  country,  amounting  to  many  millions 
•of  dollars  per  annum,  may  be  withdrawn  from  the  jurisdiction  of 
the  ordinary  courts  which  have  cognizance  of  other  matters  of  like 
character,  and  all  the  disputes  arising  out  of  these  vast  transactions 
must  be  tried  alone  in  the  court  which  appointed  the  receiver. 
Not  only  this,  but  the  right  of  trial  by  jury,  which  has  been  re- 
garded as  secured  to  eveiy  man  by  the  constitutions  of  the  States 
and  of  the  United  States,  is  deniea  to  the  person  injured,  and  he  is 
compelled,  though  his  case  be  one  with  no  element  of  equitable 
jurisdiction  in  it,  to  submit  it  to  a  court  of  chancery  or  to  one  of 
the  masters  of  such  a  court. 

In  actions  for  personal  injuries,  which  have  alwavs  been  con- 
sidered as  eminentlv  fitted  for  a  jury,  and  especially  m  the  assess- 
ment of  damages,  this  constitutional  right  is  aenied  because  it  is  a 
receiver  of  a  railroad  and  not  its  owners,  who  have  done  the  injury. 

Before  I  can  give  my  assent  to  such  a  principle  I  must  be  well 
assured  that  the  law  as  heretofore  expounded  demands  it. 

So  far  from  entertaining  such  a  conviction,  I  think  the  princi- 
ples which  govern  the  relations  of  the  common-law  courts  and 
courts  of  equity  where,  as  in  the  courts  of  the  United  States,  these 
jurisdictions  have  been  kept  separate,  are  opposed  to  such  a  doc- 
trine. 

In  England  in  the  contests  between  these  courts  it  was  never 
•claimed  that  the  court  of  chaoicery  could  act  directly  upon  the 
court  of  law  or  that  the  latter  was  bound  in  any  way  to  follow  the 
•decisions  of  the  former.  Nor  could  the  chancellor  direct  his  writ 
to  the  common-law  court  or  its  officers,  but  if  it  was  determined  to 
give  any  equitable  relief  in  the  matter  pending  before  the  law 
-court,  the  injunction  or  other  process  of  the  chancery  was  directed 
to  the  suitor  and  upon  him  alone  was  the  power  of  the  court  ex- 
ercised. In  the  class  of  cases  before  us,  if  the  court  of  chancery  . 
was  of  opinion  that  the  plaintiff  was  improperly  interfering  with 
the  functions  of  the  receiver  it  could  restrain  him  by  writ  of  in- 
junction or  punish  him  by  attachment  for  contempt.  If,  however, 
plaintiff  could  not  be  reached  by  the  chancery  court,  it  is  no  more 
than  the  evil  of  many  other  cases  where  a  defendant  cannot  be 
found  when  he  is  wanted  in  a  court  of  justice. 

But  I  know  of  no  principle,  nor  of  any  precedent,  whereby  a 
<K>urt  of  law,  having  b^ore  it  a  plaintiff  with  a  cause  of  action  of 
which  that  court  has  jurisdiction,  and  a  defendant  charged  in  re- 
gard to  his  own  act,  also  within  the  jurisdiction,  is  bound  or  is  even 
nt  liberty  to  deny  the  party  his  lawful  right  to  a  trial  of  his  cause 
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because  the  defendant  is  receiver  of  some  other  court,  and  to  leave  the 
suitor  to  that  court  for  remedy,  where  it  is  known  that  some  of  the 
most  important  guarantees  of  ^e  trial  to  which  he  is  entitled  and 
which  are  appropriate  to  the  nature  of  his  case,  will  be  denied 
him. 

Whatever  courts  of  equity  mav  have  done  to  protect  their  re* 
ceivers,  and  may  do  to  protect  the  fund  in  their  hands,  it  is  no 
part  of  the  duty  of  courts  of  law  to  deny  to  suitors  properlv  before 
them  the  trial  of  their  r^hts  which  justice  requires  and  whic}^  the 
Constitution  and  the  law  guarantee. 

These  views  are  well  sustained  by  the  authorities  collected  in  the 
brief  of  plaintiffs  counsel,  especiafiy  in  Angell  v.  Smith,  9  Vesey, 
jr.  335 ;  Hill  v.  Parker,  111  Mass.  K.  608 :  County  Bank  v.  Ris- 
ley,  19  K  Y.  369;  Camp  v.  Bamy,  4  How.  373;  Sprague  v. 
Smith,  29  Vermont,  421. 

The  doctrine  is  stated  with  admirable  precision  by  the  Supreme 
Court  of  Wisconsin  in  the  case  of  Kinney  v.  Crocker,  18  Wis.,  R* 
80,  in  the  following  language : 

^^  But  in  all  these  cases  it  is  not  a  question  of  jurisdiction  in  the 
courts  of  law,  but  only  a  (question  whether  equity  will  exercise  its 
own  acknowledged  jurisdiction  of  restraining  suits  at  law  under 
such  circumstances  and  itself  dispose  of  the  matter  involved."  ^^  It 
follows  that  although  a  plaintiff  m  such  case,  desiring  to  prosecute 
a  l^al  claim  for  damages  against  a  receiver,  might  m  oraer  to  re- 
Ueve  himself  from  the  liability  to  have  his  proceeding  arrested  by 
an  exercise  of  its  equitable  jurisdiction,  very  properly  obtain  leave 
to  prosecute ;  vet  his  failure  to  do  so  is  no  bar  to  the  jurisdiction 
of  the  court  oi  law  and  no  defence  to  an  otherwise  le^al  action  in 
the  trial.  There  can  be  no  room  to  question  this  condusion  in  all 
cases  where  there  is  no  attempt  to  interfere  with  the  actual  posses- 
sion of  property  which  the  receiver  holds  under  the  order  of  the 
court  OI  chancery,  but  only  an  attempt  to  obtain  a  judgment  at  law 
in  a  claim  for  damages." 

It  is  asserted  by  counsel,  whose  brief  shows  the  extent  of  his  re* 
search,  that  no  case  can  be  found  where  such  a  plea  has  been  sus- 
tained in  an  English  court  I  regret  to  say  that  in  my  opinion  the 
judgment  just  rendered  here  is  without  support  in  autnority  and 
unsound  in  principle. 


14  HUMPHREYS  V.  ALLSK. 


Solon  Htthphbbts  et  al. 

V. 

John  Allbn,  Receiver,  et  aL 
iFrom  AdtMxnce  Sheet  lUmaU  BeporU^  vol.  101.    January  18, 1882.) 

If  the  holder  of  railroad  bonds  secured  by  trust  deeds  on  the  road,  haying 
notice  of  the  appointment  of  a  receiver,  and  an  order  of  court  directing  him 
on  his  petition  to  issue  certificates  of  indebtedness  on  which  to  nuae  money 
to  diicnarge  a  chattel  mortgage  on  the  personal  property  of  the  company, 
and  to  pay  taxes,  current  expenses,  etc.,  and  making  such  certificates  a  prior 
and  first  lien  on  all  the  property  of  the  company,  desires  to  question  the 
power  of  the  court  to  make  sucb  order,  he  must  do  so  before  such  certificates 
are  issued  and  sold  to  bona  fide  purchasers,  or  paid  out  to  creditors  of  the 
company.  After  their  issue  and  sale,  it  will  be  too  late  for  him,  or  purchas- 
ers from  him  with  notice  of  the  facts,  to  raise  the  question  whether  the  sub- 
ject matter  to  which  the  certificates  were  applied  was  within  the  scope  of  the 
power  of  the  court  in  the  presenration  of  the  property  for  the  bendlt  of  all 
concerned. 

Appeal  from  the  Appellate  Court  for  the  Second  District : — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Peoria 
county ;  the  Hon.  David  McCulloch,  Judge,  presiding. 

On  May  21,  1864,  the  Peoria,  Pekin  and  Jacksonville  R.  R. 
Co.  executed  its  1200  coupon  bonds,  payable  to  Francis  Cooley, 
or  bearer,  of  which  800  were  each  for  $1000  principd,  and 
400  were  each  for  $500  principal,  and  they  all  bore  interest,  paya- 
ble annually,  at  the  rate  of  seven  per  cent,  per  annum,  after  Jan- 
uary 1,  1865,  and  the  principal  was  payable  July  1,  1894.  These 
bonds  were  numbered  consecutively,  irom  1  to  1200.  To  secure  tiie 
payment  of  these  bonds,  this  company,  on  the  same  day,  executed 
a  deed  conveying  to  Francis  Cooley  and  James  Buell,  as  trustees, 
all  the  real  and  personal  property  of  the  company,  the^  acquired 
or  thereafter  to  be  acquired.  By  a  clause  in  the  bonds,  default  in 
the  payment  of  any  part  of  any  installment  of  interest  for  six 
months  after  demand  therefor,  was  to  render  the  whole  of  such 
bonds  due  and  payable  at  once ;  and  by  a  clause  in  the  deed,  after 
a  lapse  of  six  months  after  such  default,  the  trustees  were  author- 
ized to  take  possession  under  the  mortga^  upon  the  written  re- 
quest of  any  two  or  more  of  the  holders  ox  such  bonds,  and  sell  the 
property,  etc.  The  company  failed  to  pay  a  part  of  the  interest 
due  July  1,  1871,  and  also  made  default  in  payment  of  hrgQ  sums 
of  interest  falling  due  thereafter.  After  the  making  m  these 
bonds  and  this  mortgage,  the  company  made  an  issue  of  a  aeries  of 
second  mortgage  bonds. 
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At  the  Febraunr  term  of  that  court,  for  the  year  1878,  John 
Allen  and  John  EL  Allen,  holders  and  owners  of  a  large  number 
of  both  first  and  second  mortgage  bonds,  filed  a  bill  in  the  circuit 
court  of  Peoria  county,  alleging  demand  of  interest  past  due,  de- 
fault of  payment  thereof,  and  the  insolvency  of  the  company; 
ailing  tiiat  the  principal  of  all  the  bonds  had  become  due,  and 
asking  foreclosure,  and  for  the  appointment  of  a  receiver  to  take 
charge  of  the  property  and  manage  and  operate  the  same.  At  that 
term  John  Allen  was  appointed  such  receiver,  and  entered  imme- 
diately upon  his  duties  as  such. 

Afterwards,  at  the  May  term,  1878,  on  the  petition  of  Allen,  as 
such  receiver,  an  order  of  court  was  made  and  entered  of  record, 
reciting,  in  substance,  that  at  the  time  of  the  appointment  of  such 
receiver  the  railroad  company  had  become,  and  was,  indebted  for 
services,  sunplies,  rentals  (incurred  within  the  preceding  six 
months),  and  for  unpaid  taxes,  $67,831.51 ;  and  that  the  company 
was  also  indebted  on  March  4, 1878,  to  various  persons,  in  the  sum 
of  $81,600,  which  had  been  borrowed  and  expended  in  repairs  and 
improvements  of  the  road,  and  for  the  protection  of  the  credit  of 
the  company,  and  being  so  indebted,  executed  to  William  W. 
Booraem,  as  trustee  for  such  persons,  a  chattel  mortgage  upon 
certain  of  its  engines  and  rolling  stock,  acquired  by  the  company 
after  the  adoption  of  the  constitution  of  1870,  and  declaring  the 
indebtedness  for  services,  supplies,  repairs,  and  rentals  a  first  lien 
upon  the  property  of  the  railroad  company ;  and  declaring  the 
chattel  mortgage  a  valid  lien  upon  the  engines  and  rolling  stock 
therein  mentioned ;  and  finding  that  it  would  be  for  the  best  inter- 
ests of  the  raUroad  company,  and  for  the  preservation  of  its  prop- 
erty, and  the  saving  of  mterest  on  the  chattel  mortgage,  that  the 
receiver  should  be  authorized  to  raise  money  on  certificates  to  be 
issued  by  him,  and  ordering,  in  substance,  that  the  receiver  be 
authorized  to  borrow  money  sufficient  to  pay  all  of  such  indebted- 
ness, and  to  issue  to  the  parties  from  whom  ne  may  borrow,  receiv- 
er's certificates,  bearing  interest ;  and  for  the  payment  of  such 
certificates  he  may  use  any  part  of  the  receipts  or  current  revenue 
of  the  road  which  may  be  in  his  hands,  in  excess  of  current  ex- 
penses ;  and  further  ordering,  that  the  certificates  issued  to  provide 
for  the  indebtedness  for  supplies,  services,  etc.,  shall  be  desiraated 
on  their  face  aB  class  'A,"  and  that  those  issued  to  provide  tor  the 
payment  of  the  debt  secured  by  the  chattel  mortgage  shall  be  des- 

rted  on  their  face  as  class  ^'  B."  And  it  was  further  ordered, 
all  certificates  so  issued  should  be  a  valid  and  first  lien  upon 
all  the  property,  real,  personal  and  mixed,  of  such  railroad  com- 
pany, and  that  the  receiver  report  to  the  court  the  persons  to 
whom  such  certificates  may  be  issued,  and  on  what  account,  the 
amount,  time  of  payment,  and  rate  of  interest. 
When  this  order  was  made,  the  railroad  company  and  the  trust- 
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ees  in  the  first  and  second  mortgages  were  parties  to  the  proceeding, 
and  the  trustees  expressly  consented  to  tne  order ;  but  Mr.  Con- 
stable was  not  a  party,  nor  was  Humphreys,  Jessup,  Terry  and 
Field,  nor  bondholders  other  than  the  Aliens,  parties  to  the  record 
at  that  time.  The  record,  however,  does  show  that  Mr.  Constable, 
who  at  that  time  was  the  holder,  for  himself  or  others,  of  the  bonds 
now  owned  by  Humphreys,  Jessup,  Terry  and  Field,  was  a  direc- 
tor of  the  railroad  company,  and  was  aware  that  the  making  of  the 
chattel  mortgage  had  been  authorized  by  the  board  of  directors, 
and  of  the  fact  that  the  same  had  been  executed.  The  record  also 
shows  that  he  was  present,  at  a  meeting  of  the  board  of  directors  on 
June  11,  1878^  where  it  was  reported  to  the  board  that  the  road 
had  been  placed  in  the  custody  of  the  receiver,  and  that  an  order 
had  been  made  for  the  issue  of  receiver's  certificates  for  the  pur- 
poses named,  and  which  it  was  ordered  should  be  a  first  lien,  as 
above  stated. 

During  the  summer  of  1878,  the  receiver  issued  certificates  of 
class  "A'^  to  the  amount  of  $67,483.65.  Before  the  1st  of  March, 
1879,  he  issued  also  certificates  of  the  class  "B "  to  the  amount  of 
$79,497.08,  and  the  issuing  of  all  of  them  was  duly  reported  to  the 
court.  Of  these  certificates,  Elizabeth  Bayard  held  of  class  ^^A" 
to  the  amonnt  of  $50,000  (numbers  7  to  16  inclusive^),  and  of  class 
'*•  B "  to  the  amount  of  $25,000  (numbers  1  to  5  inclusive,  and 
numbers  17  and  18) ;  and  William  Oathout  of  class  "A"  held  cer- 
tificate number  6,  amount  $5,000,  purchased  in  good  faith  for  value^ 
without  notice  of  any  defect  or  vice  in  them.  The  other  certifi- 
cates were  given  either  for  money  borrowed  or  in  satisfaction  of 
debts  which  the  receiver  had  been  ordered  by  the  court  to  pay, 
and  those  receiving  such  certificates  surrendered  the  securities 
held  by  them  for  such  debts.  All  this  was  known  to  Mr.  Consta- 
ble, who  was  a  holder  of  a  large  amount  of  the  bonds  secured  by 
the  mortgages.  He  did  not  intervene  in  the  litigation,  or  in  any 
manner  object  to  what  he  knew  was  being  done. 

On  the  10th  of  May,  1879,  James  M.  Constable  sold  to  Solon 
Humphreys,  Morris  K.  Jessup,  John  P.  Terry  and  Cyrus  W.  Field, 
first  mortgage  bonds  to  the  amount  of  $692,000,  with  all  outstand- 
ing coupons,  and  also  second  mortgage  bonds  of  the  company  to 
the  amount  of  $664,000,  with  all  outstanding  coupons  thereto 
attached ;  also,  preferred  stock  of  the  company  to  the  amount  of 
$164,400 ;  also  common  stock  of  the  company  to  the  amount  of  $604,- 
700.  The  price  at  which  this  purchase  was  made  was  $380,600. 
Ten  per  cent  of  the  same  was  paid  in  cash ;  ten  per  cent  of  the  same 
was  to  be  paid  in  November,  1879 ;  twenty  per  cent  in  May,  1880, 
thirty  per  cent  in  May,  1881,  and  thirty  per  cent  in  May,  1882, 
with  interest  at  the  rate  of  six  per  cent  per  annum,  payable  semi- 
annually. By  their  agreement  the  bonds  and  stock  were  to  be  held 
by  the  Central  Trust  Company  of  New  York,  &s  collateral  security 
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for  the  payment  of  the  pnrchafie  money,  the  buyers  having  the 
option  to  pay  the  same,  with  accmed  interest,  at  any  time  within 
three  years.  It  is  recited  in  this  agreement,  that  it  was  under- 
stood "that  General  Wager  Swwue  is  to  proceed,  under  the 
instructions  of  said  Field,  Jessup,  Terry  and  Hamphreys,  to  take 
such  legal  measures  as  may  be  requisite  to  foreclose  the  road,  and 
also  to  change  the  receiver  at  any  time,  all  costs  and  expenses  of 
such  proceedings  to  be  borne  bv  Jessup,  Field,  Terry  and  Hum- 
phreys, and  also  the  expense  of  the  trust." 

On  June  14, 1879,  Francis  B.  Cooley  and  James  Buell  filed 
their  cross-bill  in  the  cause,  setting  up- that  they  were  trustees 
under  the  first  mortgage,  and  charging  that  all  the  principal  sums 
in  the  bonds  had  become  due  by  default  of  payment  of  interest, 
and  praying  a  foreclosure  of  the  first  mort^ijge. 

On  July  14,  1879,  Humphreys,  Jessup,  Terry  and  Field  having 
intervened  and  been  made  parties,  were  admitted  in  the  chancery 
cause  as  co-complainants  with  the  Aliens,  in  which  they  set  up 
their  ownership  of  the  bonds  which  they  purchased  from  Consta- 
ble, and  charge  that  the  receiver's  certihcates  were  improvidently 
authorized  to  be  issued,  and  insisting  that  they  ought  not  to  l>& 
held  a  lien  prior  to  their  rights  as  holders  of  the  mortgage  bonds. 

On  the  7tn  of  August,  1879,  a  decree  of  foreclosure  was  rendered 
finding  the  whole  amount  of  the  principal  of  the  first  mortgage 
bonds  to  be  due  and  payable,  and  that  there  was  due  and  unpaid  at 
that  time,  of  interest  specified  in  the  coupons,  $417,278.87,  and 
that  there  was  also  due  at  that  date,  $89,764.19  of  interest  accrued 
upon  overdue  coupons ;  the  whole  amount  found  due  was  $1,507,- 
043.06.  The  decree  ordered  the  road  to  be  sold  subject  to  taxes 
le^lly  due,  and  to  all  just  claims  for  right  of  way,  and  to  certain 
prior  mortgages  on  small  portions  of  the  real  estate,  and  directed 
the  master,  after  making  the  sale,  to  pay  certain  expenses,  the 
compensation  of  the  trustees,  and  thirdly,  ^'  all  such  indebtedness 
contracted,  or  to  be  contracted,  by  the  reviver,  as  may  not  be  ex- 
cepted to,  at  or  before  the  confirmation  of  said  sale,"  and  further 
directed  that  all  the  residue  of  the  money  arising  from  the  sale 
shall  be  broueht  into  court,  subject  to  further  order.  The  decree 
farther  proviaed,  that  the  rights  of  all  the  holders  of  the  bonds  and 
coupons,  and  of  other  persons  having  an  interest  in  the  fund,  be 
i^eserved  for  subsequent  determination ;  and  that  all  such  persons- 
have  the  sam^  rights  against  the  fund  arising  from  the  sale  that 
they  would  against  the  property  sold  prior.  The  master,  under 
this  decree,  sold  the  railroaa  and  property  of  the  company,  and 
Solon  Humphreys  became  the  purcnaser  for  the  sum  of  $950,000. 
In  the  decree  of  foreclosure  it  is  recited  that  the  same  was  entered 
by  the  consent  of  the  railroad  company,  John  H.  Allen,  John 
Allen,  Francis  B.  Cooley  and  James  Buell,  and  of  Humphreys, 
JesBup,  Terry  and  Field. 

4  A.  &  E.  R  Cas.— 2 
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Before  the  confirmation  of  tills  sale,  Humphreys,  Jessnp,  Teriy 
and  Field  filed  their  exceptions  to  the  payment  of  any  and  all  in* 
debtedness  contracted  by  the  receiver,  except  for  necessary  expenses 
in  operating  the  road,  and  for  supplies  purchased  since  his  appoint- 
ment; and  they  especially  objected  to  the  payment  of  certain 
certificates  under  the  order  of  the  court,  made  May  6, 1878.  After 
this,  the  sale  was  confirmed  by  order  of  the  court. 

The  record  shows  that  of  the  first  mortgage  coupons  maturing 
on  and  after  July  1,  1878,  none  were  paid,  and  that  of  those  ma- 
turing on  and  after  July  1,  1871  (embracing  the  coupons  attached 
to  bonds  13  to  25  indusive),  a  portion  only  have  been  paid,  leaving 
$227,278.87  unpaid,  A  rule  was  entered  by  the  court  on  all  the 
parties  to  show  cause  why  distribution  should  not  be  made  among 
nolders  of  the  bonds  and  coupons,  and  several  claims  of  priority 
were  interposed.  Humphreys  and  his  co-interveners  claimed  that  ' 
the  coupons  held  by  them  should  be  paid  in  the  order  of  their  matur- 
ity, before  any  distribution  could  be  legally  made  on  the  principal 
sums  specified  in  the  bonds.  It  was  insisted  by  the  holders  of 
coupons  on  which  nothing  had  been  paid,  where  the  holders  of 
other  coupons  of  the  same  series  and  time  of  maturity  were  paid 
in  full,  that  they  should  be  equalized,  and  that  the  amount  due 
upon  such  unpaid  coupons  should  be  paid  in  full  before  any  part 
01  the  fund  should  be  distributed  upon  coupons  maturing  later,  or 
upon  the  principal  sums  secured  by  the  bonds. 

The  court  oraered  that  all  the  certificates  issued  by  the  receiv^er, 
mentioned  above,  be  first  paid ;  and  the  court  deniea  the  applica- 
tion of  coupon  holders  for  priority  of  payment,  and  ordered  that 
the  fund,  after  the  payment  of  costs  and  receiver's  certificates,  be 
distributed  pro  rata  to  the  holders  of  bonds  and  overdue  couponsi, 
treating  all  such  claims,  whether  for  principal  or  unpaid  interest^ 
as  equ^  in  law  and  equity.  From  this  decree  Humphreys,  Jessnp, 
Terry  and  Field,  and  some  other  holders  of  bonds  and  coupons, 
appealed  to  the  Appellate  Court  for  the  Second  District,  where 
the  decree  was  affirmed.  From  the  judgment  of  the  Appellate 
Court,  Humphreys,  Jessup,  Teny  and  Field  alone  appealed  to 
this  court,  and  insist :  first,  that  coupons  overdue  at  the  time  when 
the  principal  of  the  bonds  became  due  are  entitled  to  priority  of 
payment  over  the  principal  sums  mentioned  in  the  bonds,  and  in 
the  order  of  their  maturity ;  and  second,  that  holders  of  bonds  and 
coupons  are  entitled  to  priority  of  payment  out  of  the  fund  as 
agamst  the  holders  of  the  receiver's  certificates. 

Mr.  "Wager  Swaynb  and  Messrs.  Hat,  Gkkenb  &  LmLBB,  for 
the  appellants,  insisted  it  was  error  to  allow  the  issue  of  receiver's 
certincates  to  pay  claims  for  labor,  supplies,  etc,  furnished  the 
company  within  a  period  of  six  months  oef  ore  the  appointment  of 
a  receiver,  and  also  certificates  with  which  to  pay  off  an  indebted- 
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ness  for  borrowed  money,  for  which  John  Allen  was  personally 
responsible.  The  order  of  the  court  below  established  two  classes 
of  indebtedness  as  a  first  lien  against  the  mortgaged  property, 
amounting  to  about  $150,000.  The  claims  thus  allowed  a  prefer* 
ence  over  the  debt  secured  by  the  mortgage,  were  contracted  years 
after  the  execution  and  recording  of  the  mortgage.  This  displace- 
ment  is  not  warranted  by  authority,  and  is  subversive  of  tne  in- 
violability  of  contracts. 

On  the  final  hearing  in  chancery  all  interlocutory  decrees  are 
open  for  revision,  and  are  under  tne  control  of  the  court.  Fitz- 
hugh  V.  McPherson,  9  Gill  &  J.  61;  Ridgley  v.  Bond,  18  Md. 
433 ;  Fanniquet  v,  Perkins,  16  How.  82 ;  Consequa  v.  Fanning,  3 
Johns.  Ch.  364 ;  Gibson  v.  Rees,  50  111.  388. 

A  trastee  cannot  charge  the  trust  estate  by  his  executory  con- 
tracts, unless  authorized  to  do  so  by  the  terms  of  the  instrument 
•creating  tiie  trust.    New  v.  Nicoll,  73  N.  Y.  130. 

The  person  appointed  receiver  was  disqualified  from  acting, 
being  the  senior  officer  of  the  company,  and  its  largest  creditor. 
Baker  et  al.  v.  Admr.  of  Backus,  32  111.  115 ;  Taylor  v.  Oldham, 
Jacobs,  527;  Kerr  on  Eeceivers,  126-130. 

The  receiver's  authority  was  limited  by  the  order  of  the  court 

under  which  he  acted,  and  all  persons  purchasing  his  certificates 

were  bound  to  take  notice  of  iiie  extent  of  his  authoritv.    Bank 

of  Montreal  v.  C,  0.  and  W.  R.  R.  Co.,  48  Iowa,  524 ;  Stanton  et 

al.  V.  Ala.  and  Chattanooga  E.  E.  Co.  2  Woods,  C.  C. 
3»-101  iLu 

As  to  the  application  of  the  earnings  of  a  railroad  to  current 
expenses,  etc.,  see  Fosdick  v.  Schall,  9  Otto,  252. 

Messrs.  Wiley  &  ITeal,  for  the  appellees : 

The  order  was  interlocutory  only,  and  not  subject  to  review  in  a 
higher  court  until  a  final  decision.  Woodside  et  al.  v,  Woodside 
et  aL  21  111.  207 ;  Gage  v.  Eich,  56  id.  297 ;  Eacine  and  Miss.  E. 
R.  Co.  -w.  Farmers'  Loan  and  Trust  Co.  70  id.  249. 

Even  if  the  decree  was  erroneous,  the  rights  of  third  persons 
acquired  under  it  are  not  divested  by  its  reversal.  McLagan  v. 
Brown,  11  Bl.  519 ;  Clark  v.  Pinney,  6  Cow.  297 ;  Hubbell  v. 
Brownwell,  8  Ohio,  120 ;  Goudy  v.  Hill,  36  Bl.  319 ;  Feaston  v. 
Fleming,  56  id.  457 ;  Gray  v.  Brignardello,  1  Wall.  634 ;  Gusteau 
V.  Wisely,  37  111.  433 ;  Wadhams  et  al.  v.  Gay,  73  id.  416. 

As  to  the  power  of  a  court  of  equity  to  appoint  a  managing 
receiver  of  a  railroad  company  when  taken  unaer  its  charge  as  a 
trust  fund  to  pay  incumbrances,  and  to  authorize  such  receiver  to 
raise  money  necessary  for  the  preservation  and  mana^ment  of  the 
property,  and  make  the  same  chargeable  as  a  lien  mereon  for  its 
rerayment,  see  Wallace  v.  Loomis,  7  Otto,  147 ;  Meyer  et.  al.  v. 
Johnston,  53  Ala.  237;    Stanton  et.  al  v.  Alabama  and  Chatta- 
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nooga  R.  R  Co.,  2  Woods,  C.  C. ;  Foddick  v.  Schall,  9  Otto,  236. 

llie  bondholders  were  represented  by  their  trustees,  and  most 
be  regarded  a^  bound  by  their  acts,  so  far  as  the  interests  of  third 
persons  acting  upon  the  faith  of  the  action  of  the  court  may  be 
affected.  Wallace  t;.  Loomis,  7  Otto,  163;  Jones  on  Baiboad 
Securities,  sec.  539. 

Every  raib^ad  mortgagee,  in  accepting  his  security,  impliedly 
agrees  that  the  current  debts,  made  in  the  ordinary  course  oi  busi- 
ness, shall  be  paid  from  the  current  receipts  before  he  has  any 
claim  upon  the  income.     Fosdick  v.  Schall,  9  Otto,  235. 

Mr.  Wheblkb  H.  Peokham,  for  the  appellees,  the  Bank  of  New- 
York,  National  Banking  Association,  and  Union  National  Bank : 

The  petitioners  have  consented  to  the  entry  of  the  order  giving 
the  certificates  priority  over  the  bonds.  Even  if  the  consent  oi 
the  trustees  of  the  mortgage  was  not  'binding  on  the  bondholders,, 
it  was  necessary  that  those  who  repudiate  it  should  do  so  promptly. 
Silence  after  knowledge  is  consent.  Gold  Mining  Co.  v.  National 
Bank,  96  IT.  S.  640.    Jones  on  Bailroad  Securities,  sees.  363,  438. 

A  court  of  equity  having  the  power  to  issue  receiver's  certifi- 
cates  and  make  them  a  prior  lien,  a  purchaser  of  them  is  not  bound 
to  look  into  the  proofs  and  judge  their  sufficiency.  Should  the 
adjudication  of  the  court  be  afterwards  reversed,  intermediate  pur- 
chasers would  be  protected.  Lovett  v.  Keformed  Church,  12  Barb. 
67 ;  Ebaugh  v.  Church,  3  E.  D.  Smith,  60  N.  Y.  Com.  Pleas ;. 
Wood  V.  *^kson,  18  Wend.  107. 

DioKKY,  J. — ^Whatever  may  be  olid  as  to  the  limitations  which  the 
law  places  upon  the  exercise  of  the  power  of  the  chancellor  to 
make  certificates  issued  by  a  receiver  for  moneys  borrowed  by  him 
a  lien  upon  the  property,  superior  to  the  vested  lien  of  the  mort- 
gagees, m  this  case  we  think  that  appellants  are  not  in  a  position 
to  raise  that  question.  The  bonds  which  they  held  they  bought 
from  Mr.  Constable  on  the  lOUi  of  May,  1879.  At  that  time  all 
of  these  certificates  had  been  issued  and  disposed  of  by  the  re- 
ceiver, and  were  held  by  the  parties  who  had  paid  for  them  in 
cash,  or  had  received  them  in  substitution  of  securities  which  thev 
held  for  pre-existing  debts.  Whether  the  subject  matter  to  which 
these  certificates  were  applied  comes  within  the  scope  of  the 
powers  of  the  court  in  the  preservation  of  the  property  for  the 
Denefit  of  all  concerned,  was  a  question  which  mignt  have  been 
raised,  and  ought  properly  to  have  been  raised,  beK)re  the  certifi- 
cates were  issued  and  sold.  Mr.  Constable,  the  owner  of  these 
bonds,  knew,  as  a  director  in  the  railroad  company,  and  by  pro- 
ceedings which  occurred  in  the  directors'  meetings,  that  the  road 
and  otner  property  of  the  company  had  been  placed  in  the  hands  of 
a  receiver.  He  knew  Uiat  the  order  for  the  issue  of  certificates^ 
to  be  made  a  first  lien  upon  the  property  of  the  company,  had 
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been  entered  of  record,  and  that  snch  certificates  were  about  to  be 
issued  and  put  upon  the  market.  The  proceeds  of  a  part  of  these 
^eertificates  were  to  be  applied  in  releasing  from  a  chattel  morteace 
property  upon  which  the  bondholders  claim  to  have  a  lien,  and  m 
which  he  had  an  interest  as  a  stockholder.  It  was  incumbent  upon 
bim,  if  he  intended  to  insist  that  these  certificates  should  not  be  a 
paramount  lien  upon  the  "projiertY  of  the  company,  that  he  should 
have  intervened  and  raised  his  objections.  On  the  contrary,  with 
a  full  knowledge  of  all  the  facts,  he  lay  by  and  permitted  others 
in  good  faith  to  invest  their  monejjr  in  these  certificates,  and  the 
money  to  be  applied  for  his  benefit  in  discharging  the  liabilities 
•of  the  company  for  services  and  supplies,  and  for  a  debt  by  which 
the  rolling  stock  of  the  company  in  which  he  was  interested  was 
tied  up.  In  a  court  of  equity  ne  could  not  be  heard  afterwards 
to  claim  that  the  holders  of  these  certificates  should  not  have  this 
priority. 

The-appellants  purchased  these  bonds  on  the  10th  of  May,  1789, 
4md  the  circumstances  show  that  they  knew  that  the  bonds  had  be- 
•come  over  due,  and  that  they  were  advised  of  the  condition  of  the 
litigation.  The  very  language  of  the  contract  by  which  they  pur- 
•chased  shows  that  tney  knew  that  the  road  was  then  in  die  hands 
of  a  receiver,  and  that  the  conduct  of  the  business  by  the  receiver 
was  not  satisfactory,  and  hence  they  were  authorized  to  take  meas- 
ures to  have  the  receiver  changed.  Under  the  circumstauces  they 
occupy  no  better  position  as  holders  of  these  bonds  than  did  Mr. 
-Constable,  whosemouth,  we  have  seen,  had  been  closed  upon  this 
subject  by  his  own  conduct. 

The  remaining  question,  relating  to  the  priority  claimed  for 
liolders  of  coupons  iirst  falling  due,  was  disposed  of,  and  by  a  mar 
jority  of  the  court  decided  against  the  views  of  appellants,  in  the 
ease  of  Humphreys  et  al.  t^.  Martin  et  aL  100  III.  642,  and  need 
not  be  discussed  here. 

The  judgment  of  the  Appellate  Court  is  therefore  aflSnned. 

Judgment  affirmed. 

Walkeb,  J.,  dissenting. — It  is  seldom  that  a  question  of  more  im- 
portance is  decided  by  this  court  than  the  one  arising  on  this 
record,  and  inasmuch  as  I  am  unable  to  concur  in  the  conclusion 
announced,  and  owin^  to  the  importance  of  the  question  as  a  pre- 
•cedent,  I  feel  compelled  to  present  some  of  the  reasons  for  my 
dissent.  In  submittin|^  them,  I  diall  not  content  myself  witn 
merely  criticising  the  views  presented  by  the  court,  as  it  is  not  the 
opinion,  but  the  decision,  to  which  I  dissent.  All  know  that  a 
•decision  may  be  strictly  and  accurately  correct,  and  yet  the  reasons 
assigned  in  its  support  be  fallacious.  If  I  were  able  to  demon- 
strate that  the  reasoning  of  the  court  is  wrong,  the  correctness  or 
incorrectness  of  the  decision  would  remain  unapproached — ^that 
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inquiry  woald  still  remain.  The  record  presents  some  questions 
that  are  of  first  impression  in  this  court,  which  I  think  must  be 
determined  before  a  correct  conclusion  can  be  reached.  I  shall 
endeavor  to  demonstrate  that  the  decision  of  the  court  below  is- 
grossly  erroneous. 

I  shall  consider  the  questions  whether  the  circuit  court  erred  in 
borrowing  the  $149,431.51  on  behalf  of  the  railroad  company  or 
the  fund,  and  had  power  to  pledge  the  fund  in  court  for  its  pay- 
ment ;  whether  it  could  make  such  indebtedness  a  superior  lien  to 
valid,  unquestioned  mortgage  liens  that  appeared  of  record  at  and 
before  the  time  the  court  oorrowed  that  sum;  and  whether  the 
court,  before  the  final  order  of  distribution,  should  not  have  placed 
all  of  the  first  mortgage  bondholders  on  an  equality  in  the  pay* 
ment  of  interest. 

Preliminary  to  the  discussion  of  these  questions,  I  shall  refer  to- 
some  of  the  plain,  and,  I  think,  well  recognized,  rules  governing 
courts  of  chancery  in  administering  such  funds.  The  power  to  do 
so  is  an  extraordinary  one,  and  until  a  recent  period  has  been  sel- 
dom resorted  to  in  practice.  It  is  arbitrary,  expensive,  and  gener* 
ally  resulting  in  heavy  loss,  and,  not  unf  requently,  in  ruin  to  the 
fund,  and  is  oppressive,  if  not  ruinous,  to  the  parties.  It  may  be 
a  serious  question  whether  its  exercise  has  been  productive  of  more 
benefit  than  evil ;  still  it  is  a  well  recognized  part  of  equity  juris- 
diction. It  has  been  of  comparatively  rare  use  in  the  State  tribu- 
nals, but  of  more  general  use  in  the  Federal  courts.  A  practice- 
has  obtained  in  those  C/Ourts  that  may  not,  and  perhaps  should  not, 
be  adopted  by  the  State  tribunals,  and  certainly  not  if  not  based 
on  equitable  principles,  or  is  not  promotive  of  ;ju8tice.  A  proceed- 
ing so  expensive,  if  not  oppressive,  to  the  parties,  and  the  exercise 
of  the  power  being  almost  wholly  discretionary,  the  court  should 
never  exercise  it  except  in  cases  of  necessity,  and  not  then  unless 
it  is  clearly  necessary  to  preserve  the  fund  from  waste  or  misap- 
propriation ;  nor  should  the  power  ever  be  exercised  to  enforce 
mere  legal  claims.  To  call  tne  power  of  the  court  into  action 
there  should  be  property,  or  a  fund,  in  which  several  have  equita- 
ble claims,  or  liens  adverse  in  character  and  confiicting  in  interest. 
In  modem  times  the  power  has  usually  been  exerted  to  settle 
squabbles  between  parties  in  business,  or  to  settle  and  adjust  con- 
fiicting liens  on  corporate  property;  and  in  its  exercise,  I  have  no* 
doubt,  the  power  has  been  the  subject  of  much  and  frequent  abuse. 
It  has  been  perverted  even  to  the  foreclosure  of  a  simple  mort- 
gage, by  placing  the  mortgaged  premises  in  the  hands  of  a  re- 
ceiver, when  the  rents  and  profits  would  not  pay  such  an  oflBcer- 
his  fair  charges  for  holding  and  preserving  the  property,  and  this,, 
too,  when  there  was  not  the  slightest  reason  for  its  exercise,  be- 
cause there  was  no  danger  of  perversion  or  loss,  and  no  confiicting 
equities.     This  is  a  manifest  abuse  of  this  dangerous  power. 
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Other  abnseB  of  the  power  Beem  to  have  obtained.  It  is  perhaps 
more  liable  to  be  used  as  an  engine  of  malice,  or  to  procure  fraud* 
nlent  advantages,  than  any  other  power  witli  which  the  chancellor 
is  armed,  and  hence  it  should  be  more  guardedly  used. 

Experience  teaches,  that  when  a  partnership,  by  long  and  assidu- 
ous effort,  has  established  a  business  and  character  more  valuable 
than  capital,  it  may  be  ruined  and  I'endered  totally  worthless  by  a 
member  of  the  firm  who,  from  petty  jealousy  or  aSront,  invokes 
this  extraordinary  power.  In  such  cases  the  entire  capital  of  the 
firm  is  taken  out  of  the  hands  of  its  owners,  tied  up  in  the  custody 
of  the  law,  lies  idle  for  years,  and  its  owners  deprived  of  its  use, 
prevented  from  continuing  in  business,  and  perhaps  utterly  ruined, 
and  at  the  end  of  the  stnfe,  the  court,  too  late,  learns  it  was  all 
prompted  by  spite  and  malice.  With  corporations  it  is  believed 
not  to  be  unfrequent  that  a  portion  of  the  directors  and  stodc- 
holders  form  desi^s  to  acquire  the  corporate  control  and  property 
to  the  exclusion  oi  the  others,  and  resort  to  this  proceeding  to  con« 
summate  their  purposes.  These  matters  are  referred  to  as  illus- 
trating the  almost  certain  ruin  to  parties,  and  the  great  danger  of 
the  courts  being  used  as  the  unconscious  instruments  to  effectuate 
unjustifiable  schemes^  and  as  admonishing  them  of  the  great  neces- 
sity  of  using  this  discretion  sparingly  ana  with  great  caution. 

When  the  court  has  seized  the  property  and  placed  it  in  the 
hands  of  a  receiver,  it  becomes  the  duty  of  the  court,  through  that 
officer  and  by  orders  of  the  court,  to  use  every  reasonable  effort  for 
its  preservation,  and  if  on  the  final  hearing  it  appears  to  be  re- 
Quired,  to  decree  its  sale  and  reduction  to  money,  and  its  speedy 
oistribution  amount  those  entitled  to  participate  in  the  fund.  One 
of  its  highest  duties  is  the  preservation  of  the  property  from  all 
hazard  and  loss,  and  the  fund  from  impairment  and  every  kind  of 
diminution.  The  court  having  deprived  the  owner  of  its  care  and 
custody,  must  use  all  reasonable  efforts  for  its  preservation ;  nor 
has  the  court  the  power  to  hazard  either  the  fund,  or  its  title,  to 
loss.  It  must  be  held  in  the  same  condition,  as  to  tiie  rights  of  all 
parties,  in  its  various  changes,  from  its  seizure  till  its  distribution. 
The  court  has  no  right  to  cnan^  or  modify  the  lien  of  any  claim- 
ant, or  in  any  manner  jeopardize  his  legal  or  equitable  rights,  and 
all  know  the  court  cannot  do  by  indirection  what  it  is  powerless  to 
do  directly. 

It  is  an  egregious  mistake  to  suppose  that  by  seizing  the  property 
or  fund  the  court  or  the  receiver  becomes  its  owner.  The  court  is 
simply  the  legal  custodian  for  its  preservation  and  distribution,  but 
invested  with  no  title  to,  or  interest  in,  the  fund.  The  court,  so 
to  speak,  is  a  mere  naked  bailee,  charged  with  legal  duties,  but  not 
invested  with  the  slightest  ownership  of,  or  interest  in,  the  prop- 
erty, beyond  a  mere  right  to,  and  the  control  of,  its  possession. 
All  else  are  duties,  and  not  rights.    When  the  court  seizes  the 
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Sroperty  of  a  bnfiiness  firm  or  corporation,  it  does  not  become  the 
rm  or  corporation,  or  inyeeted  with  the  powers  or  legal  rights  of 
either — ^it  simply  becomes  the  legal  custodian  of  the  property.  It 
does  not  necessarily  have  control  over  the  partners  of^the  firm,  nor 
of  the  artificial  person  called  a  corporation  ;  bnt  it  does  be<M>me 
invested  with  the  power  to  administer  and  distribute  the  fund,  if 
required  by  the  principles  of  equity.  It  then  follows,  that  the 
court  has  no  power  to  continue  the  business  of  the  firm  or  corpor- 
ation, or  perform  any  act  pertaining  to  either.  If  the  members 
of  the  firm  or  the  directors  of  the  corporation  have  the  means  and 
the  inclination,  they,  afterwards  as  before  the  seizure  of  their  prop- 
erty, may  continue  their  business.  The  firm  may  continue  to 
carry  out  the  purposes  for  which  it  was  organized,  and  the  corpo- 
rate bochr  to  perform  all  of  its  corporate  duties  and  perform  its 
various  nmctions. 

The  placing  of  the  property  or  fund  in  the  hands  of  a  receiver 
is  to  aU  intents,  and  for  all  purposes,  an  equitable  attachment ;  and 
who  ever  heard  of  a  sheriS  continuing  the  business  of  the  de* 
f endant  in  an  attachment  or  execution,  after  lev^n^  on  his  prop- 
erty? The  law  confers  no  such  power,  nor  will  it  tolerate  its 
exercise.  Kor  does  the  court  become  invested,  by  attaching  the 
property,  witli  any  more  power  than  the  sheriflE.  The  property  in 
either  case  is  in  the  hands  of  the  law,  to  answer  the  requirements 
of  the  law,  and  not  for  corporate,  manufacturing  or  business  pur- 
poses. 

From  these  considerations  it  is  perfectly  apparent  that  the  court 
has  no  power  to  trade  upon  or  with  the  property  or  fund  in  court, 
nor  to  borrow  money  on  or  pledge  the  fund  as  securitr  for  such 
loans,  either  to  augment  the  fund  or  pay  the  debts  of  the  owner; 
and  llie  exercise  of  such  power  can  find  support  in  no  rule,  princi- 

Ele  or  analogy  of  the  common  law  or  equity  jurisprudence,  that  I 
ave  in  my  i-esearches  been  able  to  find,  nor  is  it  conferred  by  the 
statute,  nor  am  I  aware  that  it  can  rightfully  come  from  any  other 
source.  But  when  actually  necessary  for  the  preservation  of  the 
property,  the  court  has  the  power  to  order  the  Bale  of  so  much,  and 
only  so  much,  a^  may  be  required  to  preserve  the  balance.  This 
grows  out  of  the  dut^  to  preserve  it ;  but  if  there  is  money  as  a 
part  of  the  fund,  or  it  can  be  collected  from  dues  to  the  fund,  it 
should  be  used  for  that  puipose,  and  no  property  sold  until  ordered 
by  the  final  decree.  This  is  within  the  powers  of  the  court.  Rail- 
road property  being  somewhat  different  in  character  from  that  of 
other  corporations,  and  such  corporations  having  been  created, 
more  largely  than  others,  to  subserve  great  pubbc  interests  and 
needs,  may  admit  of  some  slight  exceptions  to  the  general  rule. 
No  well  founded  objection  is  perceivea  to  the  court's  permitting 
the  receiver,  in  holding  and  preserving  the  propertv  of  the  com- 
pany, to  answer  the  requirements  of  the  law,  to  use  it  in  operating 
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the  road,  providecl  it  does  not  impair  or  diminish  the  secaritj  of 
the  lienhoIderB,  or  increase  the  indebtedness  of  the  company.  In 
fact,  I  am  imable  to  perceive  how  the  court  can  constitute  itself 
an  agent  of  the  company,  and  bind  it  by  contracts  never  authorized 
or  assented  to  by  the  company.  When  thus  operated,  all  attend- 
ant expenses  should  be  defrayed  from  earnings  and  receipts  of  the 
road. 

But  precedents  are  quoted  from  the  Federal  courts  in  support  of 
the  exercise  of  power  to  so  operate  the  road,  borrow  money  to 
meet  such  expenses,  and  even  to  furnish  supplies,  make  repairs, 
and  purchase  rolling  stock,  and  to  pay  incidental  expenses,  and 
make  them  a  charge  against  the  fund.  But  wrongly  decided  cases 
are  not  law,  nor  should  they  ever  become  binding  precedents.  In 
Mittan's  case,  4  Coke,  33,  it  is  said :  ^' Judicandum  est  legibus  non 
exemplis.''  That  was  then,  and  has  always  since  been,  a  maxim  of 
the  law.  Wliat  possible  reason  can  be  assigned  why  judgments 
should  not  be  given  according  to  the  laws,  rather  than  precedents  f 
Precedents  may  or  may  not  speak  the  law,  but  all  know  that  it  is 
not  always  true  that  they  do.  A  precedent  that  has  stood  the  test 
of  time,  and  has  never  produced  any  but  beneficial  results,  is  strong 
evidence  that  it  speaks  the  law ;  but  a  decision  hastily  and  incon* 
sideratelv  made  b^  a  bold  judge,  determined  to  relieve  against  a 
supposed  hardship  in  the  particular  case,  without  reflecting  where 
it  will  lead,  or  the  consequences  that  must  ensue  if  adopted  as  a 
precedent,  should  never  hind  other  tribunals.  But  the  tendency 
IS  to  throw  the  responsibility  on  the  past,  and  to  shield  ourselves 
nnder  the  decision  of  others,  and  to  blindly  follow  such,  and  all 
others,  as  precedents,  without  the  labor  and  reflection  necessary  to 
determine  their  correctness  or  fallacy.  Bv  this  means  many  crude 
decisions  get  into  the  reports,  confusion  is  produced,  and  wrongs 
perpetrated.  Hence,  it  is  the  duty  of  the  courts  to  enforce  the 
law,  and  not  precedents,  unless  they  speak  the  law.  It  has  been 
trolysaid:  ^^  Precedents  travel  to  enormous  lengths."  They  are 
therefore  required  to  be  restrained  and  confined  within  the  limits 
of  the  law. 

But  if  it  were  possible  to  sustain,  on  legal  or  equitable  principle, 
the  power  of  the  court  to  borrow  money  and  make  it  a  charge 
against  the  owner  of  the  property,  or  a  lien  on  the  fund,  it  is  im- 
possible for  me  to  see  that  it  can,  nnder  any  circumstances,  or  for 
any  purpose,  authorize  the  court  to  postpone  legal,  valid,  unim- 
peachable liens  on  the  fund,  to  secure  the  payment  of  debts  that 
are  not  prior  liens,  or  even  liens  at  all,  on  the  fund.  How  can  it 
be  that  the  court  may  arbitrarily  override  and  trample  upon  vested 
rights,  the  obligation  of  contracts,  and  all  of  the  safeguards  the 
law  has  for  ages  built  up  and  thrown  around  sudi  rights  2  Ever 
since  the  organization  oi  our  government  it  has  been  supposed  that 
when  a  person,  in  strict  conformity  to  all  the  requirements  of  ex- 
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ifiting  laws,  obtains  a  right  to  property,  or  a  lien  upon  it,  there  wa» 
no  power  in  the  State,  its  departments  or  functionaries,  to  deprive 
him  of  it,  or  to  impair  its  force,  or  postpone  it  to  subsequently 
acquired  rights,  without  his  consent,  or  some  fault  or  omission  of 
duty  on  his  pui;.  But  here  no  one  denies  that  appellants  have 
sucn  a  lien,  or  claims  they  have  omitted  any  duty,  and  yet  their 
lien  against  the  fund  is  postponed  to  the  extent  oi  $149,431.51  of 
debts  created  years  after  they  acquired  their  lien. 

Nor  can  this  power,  by  any  pretence,  be  legally  exercised  under 
the  claim  that  this  lars^e  sum  was  borrowed  to  be  used  for  the 

5 reservation  of  the  fund.  That  is  contradicted  by  all  of  the  evi- 
ence  in  the  case.  Under  the  circumstances  of  this  case,  it  is  a 
perversion,  even  an  abuse,  of  terms,  to  claim  this  large  sum  was 
borrowed  or  used  for  such  a  purpose.  It  was  borrowed  to  pay 
debts  incurred  by  the  company  long  subsequent  to  the  mortgage 
liens,  whidi  debts  were  in  nowise  liens  on  this  fund.  This  is  the 
precise  case,  when  stripped  of  all  immaterial  and  extraneous  cir- 
cumstances. The  debts  incurred  in  nowise  contributed  to  the 
preservation  of  the  fund.  It  but  relieved  the  companv,  and  not 
the  fund,  of  indebtedness.  All  know  the  receiver  could  liave  safely 
held  the  property,  and  could  have  been  paid  for  his  labor,  care, 
and  necessary  expenses  in  doing  so,  out  of  the  proceeds  arising 
from  its  sale.  It  seems  to  be  a  mere  fiction  to  hold  this  large 
sum  was  raised  to  preserve  the  property,  and  had  its  preservation 
been  necessary  there  was  not  the  slightest  occasion  to  borrow  the 
money. 

Would  not  all  men  have  been  profoundly  astonished  had  the 
circuit  court  decreed  that  the  master  in  chancery  should  levy  upon 
and  sell  a  sufficient  amount  of  the  property  of  appellants  to  raise 
$149,431.51,  and  to  apply  it  in  payment  of  the  debts  that  were 
discharged  by  the  court?  And  in  principle  and  law  where  is  there- 
a  difference  ?  Appellants  were  in  nowise  liable  for  the  debts,  and 
these  were  certainly,  if  any  lien  on  the  fund,  in  no  sense  superior^ 
or  to  be  preferred  to  theirs,  unless  it  was  the  taxes  on  the  property 
in  the  custody  of  the  court.    Then  why  should  the  court  appro- 

Sriate  $149,431.51  of  the  fund  on  whicn  they  had  a  first  lien,  and 
eprive,  or  rather  take  from  them,  that  many  dollars  to  pay  those 
debts  ?  In  what  does  or  can  it  differ  in  principle  from  seizing  one 
man's  property  to  pay  another  man's  debts,  for  which  he  is  not  in 
the  slightest  degree  liable?  It  cannot  be  denied  that  the  court 
below  took  from  the  fund  to  which  appellants,  according  to  every 
known  rule  or  principle  of  justice,  were  entitled,  and  paid  it  ta 
creditors  who  had  no  claim  to  or  interest  in  the  fund  or  money 
thus  taken.  Appellants  had  no  better  or  higher  title  to  the  money 
in  their  pockets  than  to  their  lien  on  this  fund.  "No  kind  of  soph* 
istry  or  false  reasoning  can  overcome  this  proposition. 
It,  however,  may  be  said  that  when  a  railroad  is  thus  placed  iD 
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.  the  hands  of  a  receiver  ^reat  public  interests  are  inyolved.  This 
is  no  doubt  tme.  And  it  is  also  urged  that  it  behooTes  the  court 
to  devise  some  n[iean8  to  protect  those  great  interests.  It  surelj 
cannot  be  the  duty  of  the  courts  to  despoil  private  individuals  of 
hundreds  of  thousands  of  dollars  of  their  fortunes  to  protect  the 
public  interest  and  convenience.  It  would  seem  to  be  far  juster 
that  the  public,  rather  than  appellants,  should  pay  for  the  protec- 
tion of  such  interests.  Appellants  only  owe  a  common  duty  to 
the  public,  and  if,  as  eood  citizens,  they  discharge  that  duty,  the 
pubhc  has  no  furdier  daim  on  them.  Then  why  take  from  them 
1149,431.51,  and  bestow  it  on  the  public  ?  There  is  nothing  to 
show  they  have  done  any  act  that  worked  a  forfeiture  of  this  lar^e 
sum  of  money,  and  if  there  was,  this  is  not  a  proceeding  for  the 

? purpose  of  enforcing  it,  or  in  which  it  could  be  declared  and  en- 
orced.  If  there  be  the  supposed  great  nublic  inconvenience,  let 
the  public  provide  for  it  by  appropriate  legislation,  and  even  con- 
stitutional amendment,  if  neeanil,  out  let  uie  courts  refrain  from 
visiting  the  consequences  and  the  great  burden  on  a  few  private 
individuals. 

For  these  and  other  reasons  I  might  adduce,  I  am  unalterablv 
convinced  the  circuit  court  was  utterly  powerless  to  borrow  a  dol- 
lar of  money,  or  to  pledge  the  fund  lor  its  payment,  or  to  create 
any  lien,  and  that  it  was  absolutelv  without  tne  semblance  of  power 
to  divest  appellants  of  their  vested  rights  to  their  prior  lien,  and  to 
do  so  was  to  destroy  such  rights,  and  to  impair  the  obligation  of  a 
contract  as  valid  and  as  solemnly  entered  into  as  any  known  to  the 
law,  and  as  fully  entitled  to  legal  protection  as  any  right  known 
to  it 

I  shall  now  consider  whether  the  circuit  court  erred  in  making 
distribution  of  the  fund.  No  objection  is  perceived  to  paying  the 
costs  out  of  the  general  fund.  Such  is  the  general  practice  in  ad- 
ministering such  funds. 

Had  the  court  possessed  the  power  to  create  a  lien,  and  had  the 
decree  made  these  sums  a  first  lien  on  the  personal  property  em- 
braced in  the  chattel  mortgage,  then  it  might  have  been  con- 
tended, under  the  authority  of  the  cases  of  Gregg  v.  Sanf  ord,  24 
Dl.  17,  Titus  V.  Mabee,  25  id.  257,  and  Hunt  v.  Bullock,  23  id. 
320,  that  the  deeds  of  trust  were  not  executed,  acknowledged,  reg- 
istered and  recorded  in  conformity  to  the  Chattel  Mortg^e  law,, 
and  were  void  as  a  chattel  mortgage,  and  therefore  never  became- 
a  lien  on  the  personal  property ;  or  it  might  have  been  claimed 
and  shown  that  none  of  the  personal  property  was  in  existence' 
when  the  deeds  of  trust  were  given,  and  under  the  authority  of  1 
Parsons  on  Contracts,  487}  and  Bobinson  v.  McDowell,  5  !M!aule  & 
Selw.  228,  the  trust  deeds  did  not  attach  to  or  become  a  lien  on 
after-created  or  purchased  personalty  ;  but,  on  the  contrary,  the- 
decree  declares  the  sums  thus  borrowed  under  its  requirement,  a 
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lien  on  all  of  the  property,  and  to  be  preferred  to  all  other 
liens.  Nor  in  the  final  order  of  distribution  does  the  decree  re- 
•quire  these  debts  incurred  by  the'  conrt  to  be  confined  in  their  -pSLj- 
ment  to  the  proceeds  of  the  personal  property.  Had  it  done  so,  it 
is  probable  appellants  would  have  had  no  ri^iit  to  complain,  as  thej 
liad,  under  these  authorities,  no  lien  on  tne  persoiud  property. 
Nor  will  1  here  stop  to  inquire  whether  appellants  did  not  nave, 
^s  lien  creditors,  an  equal  right  to  participate  with  the  general 
creditors,  including  the  holders  of  the  second  mortgage  bonds,  in 
the  proceeds  of  the  sale  of  the  personal  property,  as  there  are  other 
;and  abundant  grounds  for  a  reversal. 

It  may  be  said  that  there  is  nothing  to  show  that  there  were  not 
ample  means  arising  from  the  sale  of  the  personal  property  to  pay 
these  debts.  We  cannot  know  that  such  proceeds  amounted  to 
more,  if  so  much,  as  $1000.  The  court  below  should  have,  through 
the  receiver,  ascertained  the  amount  for  which  it  did  sell,  and  have 
•confined  the  participation  of  these  debts  to  that  fund  alone,  if  it  is 
possible  to  hold  that  they  should  be  paid.  In  this  there  was  dear 
and  manifest  error. 

It  is  urged  tliat  appellants  are  estopped  to  deny  that  this  $149,- 
431.51  loan,  under  the  order  of  the  court,  is  not  a  lien  preferred  to 
that  of  the  two  mortgages.  The  first  ground  of  estoppel  claimed 
is,  that  the  trustees  named  in  these  mortgages  were  parties  to  the 
4suit,  and  consented  that  this  new  indebtedness  might  become  a 
preferred  lien  to  that  of  the  trust  deeds,  and  that  they  should  be 
postponed.  The  law  is  familiar,  well  settled,  and  I  believe  has 
never  been  questioned,  that  a  trustee  can  never  bind  his  cestui  que 
trust  by  any  act  not  within  the  scope  of  his  authority.  *  He  is  pow- 
^ess  to  permit  waste,  or  to  destroy  the  trust  property  or  fund,  or 
to  impair  its  title.  Here  the  deeds  of  trust  cannot  be  so  tortured 
as  to  confer  a  particle  of  power  on  the  trustees  to  release  or  post- 

Eone  the  lien  of  the  trust  deeds  to  junior  claims  to  those  oi  the 
ondholders.  Their  power  was  to  receive  the  money  due  the 
bondholders,  or,  in  default  of  payment,  to  sell  the  property  and 
pay  over  the  money,  and  their  duty  required  them  to  preserve 
the  fund  and  lien  ot  their  cestuis  que  trust.  So  far  from  having 
power  to  bind  the  bondholders,  they  were  acting  without  author- 
ity, and  in  flagrant  violation  of  their  dutv,  and  it  would  be  mon- 
atrous  injustice  to  hold  the  bondholders  bound  bv  their  imauthor- 
ized  act,  performed  in  violation  of  their  plain  auty.  It  is  true, 
they  were  the  trustees  for  the  bondholders,  but  tne  trust  deeds 
conferred  no  such  power,  and  the  deeds  were  on  record,  and  notice 
to  all  persons  dealing  with  the  trust  fund.  Had  the  parties  making 
these  loans  under  the  decree  of  court  examined  the  records,  they 
would  have  found  the  trust  deeds  had  become  liens  years  before, 
and  the  trustees  had  no  power,  at  any  time,  for  any  purpose,  or  for 
jiny  amount,  to  postpone  these  liens.    The  fact  this  was  a  fund  in 
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court,  notified  all  pereons  that  there  were  liens  on  the  fond,  other- 
wise the  oonrt  could  not  have  had  the  f nnd  in  its  custody.  Having 
such  notice,  those  who  loaned  their  money  on  this  fund  were  guilty 
of  groes  negligence  in  failing  to  learn  the  nature  and  extent  of  the 
liens  before  parting  with  their  money. 

It  is  next  urged,  that  as  the  trustees  were  made  j>artie8  to  the 
suit,  the  bondholders  should  be  considered  as  parties,  and  bound 
as  though  they  had  been  in  court.  The  position  is  certainly  novel, 
espedafly  where  we  find  the  trustees,  mstead  of  protectmg  the 
rights  01  the  bondholders,  endeavoring  to  release  and  depreciate 
their  security.  This  case  strongly  illustrates  the  necessity  of 
having  the  beneficiaries  before  the  court,  when  their  interests  are 
involved.  Here  the  trustees  endeavored  to  release  to  others  over 
$149,000  of  the  fund  pledged  to  pay  a  debt  of  more  than  double 
tiie  value  of  the  fund  thus  pledged.  This  demonstrates  the  ¥d&« 
dom  of  the  law  requiring  aU  parties  in  interest  to  be  before  the 
court. 

It  is  ui^ged  that  the  directors  of  the  company,  by  resolution, 
authorized  the  $81,600  to  be  borrowed,  and  tne  personal  property 
of  the  company  to  be  mortgaged  to  secure  its  payment,  and  the 
bondholders  are  therebv  estopped  and  it  thereby  became  a  pre- 
ferred lien  to  those  of  the  trust  deeds.  How,  it  may  be  asked,  can 
a  mortgagor,  by  executing  a  second  mortgage,  and  consenting  or 
agreeing  widi  the  second  mortgagee,  to  give  him  a  preferred  lien 
to  that  of  the  first  mortgagee,  possibly  change  the  rights  of 
the  fibrst  mortgagee  ?  Would  not  its  maintenance  violate  the  sim- 
plest principles  of  the  law,  and  every  dictate  of  reason  and  plainest 
requirements  of  common  justice?  If  any  of  the  directors  were 
bondholders,  to  the  extent  of  their  interest  it  would  amount  to  a 
waiver  of  their  first  lien  on  the  property  embraced  in  the  chattel 
mortgage ;  but  by  no  rule  of  which  I  am  aware  could  it  be  held  to- 
release  or  postpone  their  lien  on  other  property,  nor  could  it  affect 
the  hen  oi  any  other  bondholder.  Alien  swears  that  at  that 
meeting  three-fourths  of  the  bondholders  were  represented.  The 
expression  is  indefinite,  as  he  does  not  explain  m  what  manner 
they  were  represented.  But  even  suppose  tne  directors  then  pres- 
ent held  three-fourths  of  the  bonds,  tnat  could  not,  in  the  slightest 
d^ree,  affect  the  rights  of  the  holders  of  the  other  fourth.  To  so 
hold  would  violate  all  known  rules  of  law.  The  action  of  the 
board  at  that  meeting  did  not  impair  or  postpone  the  lien  of 
holders  of  the  fourth  of  the  bonds  not  represented,  or  anv  property 
to  which  their  lien  had  attached ;  but  by  the  decree  of  the  circuit 
oonrt  it  was  held  it  did,  and  in  this  there  was  gross  and  palpable 
error.  All  that  can  be  justly  claimed  for  that  resolution  is,  that 
it  postponed  the  lien  of  the  oondholders  then  present,  but  only  on 
the  property  embraced  in  the  chattel  mortgage,  and  nothing  more, 
as  already  seen ;  but  the  circuit  court  held  uiat  it  postponed  the 
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mortgage  liens  on  all  of  the  property.  In  this  part  of  the  decree 
there  was  gross  error. 

But  it  is  said  that  appellants  purchased  their  bonds  pendente  lite, 
and  after  the  order  for  receiver's  certificates  to  issue  had  been 
made,  and  they  took  in  precisely  the  same  condition  Constable, 
from  whom  tney  purchased,  held  the  bonds.  This  is  no  doubt 
true ;  but  how  did  Constable  hold  the  bonds  ?  The  court  had  made 
an  order  to  borrow  money  without  authority.  It  had,  without 
authority,  decreed  such  certificates  should  be  a  preferred  lien  to 
the  first  and  second  mortga^  bonds.  Nor  did,  as  we  have  seen, 
the  trustees,  by  betraying  their  trust,  have  any  power  to  consent 
that  the  liens  of  the  first  and  second  mortgages  should  be  post- 
poned. This  decree  was  reversible  when,  under  our  practice,  it 
could  be  presented  for  review ;  and  Constable  not  being  a  party  to 
that  decree,  was  not  bound  by  it,  and  he  not  being  bound,  ap- 
pellants could  not  be  by  purchasing  of  him.  In  this  there  is 
nothing  that  bears  the  remotest  resemblance  to  an  estop]>el. 

But  coimsel  'say  Constable  was  a  director,  and  ownea  the  bonds 
now  held  by  appellants,  and  voted  to  borrow  the  $81,600,  and 
mortgage  the  personal  property  of  the  road  to  secure  its  payment; 
that  he  thereby  postponed  the  lien  of  these  bonds  to  that  of  the 
chattel  mortgage,  and  appellants  having  afterwards  purchased  the 
bonds  of  him,  took  them  with  the  same  estoppel  tnat  prevented 
Constable  from  claiming  these  bonds  were  a  prior  lien  to  the  chat- 
tel mortgage.  To  this  proposition  there  are  several  conclusive 
answers :  First,  these  bonds  were  not  due,  and  there  is  no  evi- 
dence that  appellants  had  the  slightest  information  that  such  a 
resolution  was  adopted  by  the  directors,  hence  they  were  not 
bound  by  the  resolution. 

Again,  the  resolution  cannot,  by  any  ingenuity,  be  tortured  into 
any  tning  more  than  a  release  of  the  lien  of  these  bonds  on  the  pe^ 
sonal  property  to  the  extent  of  the  sum  of  $8 1,600.  As  well  say,  a  man, 
having  a  mortgage  on  two  tracts  of  land,  who  releases  or  postpones 
his  mortgage  lien  on  one  tract  in  favor  of  a  junior  lien,  releases  or 

Eostpones  his  lien  on  both  tracts.  The  only  possible  effect  of  Consta- 
le's  vote  in  favor  of  the  resolution  was  to  postpone  any  lien  he  held 
by  his  bonds  on  the  personal  property,  but  on  nothing  else.  It  is 
impossible  to  see  how  he,  by  voting  f or^that  resolution,  could  be 
held  to  have  consented  that  the  court  should  borrow  $67,831.51 
more,  and  make  it  a  preferred  lien  on  all  of  the  property  over  all 
prior  liens,  or  by  what  process  of  reasoning  it  can  be  said  that  lus 
vote  could  postpone  the  lien  of  the  bondholders  under  the  second 
mortgage.  Yet  the  decree  does  make  both  of  these  sums  a  pre- 
ferred Uen  to  all  others,  and  ordered  tiiem  to  be  first  paid.  Hore- 
over,  the  decree  authorizing  the  loan  on  the  certificates  was  not 
supported  by  law,  and  was  erroneous,  and  it  cannot  be  held  that 
Jhe,  by  that  vote,  intended  to  release  all  errors  in  all  decrees  that 
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m^ht  be  Tendered  in  any  suit  that  might  thereafter  be  bronsht  in 
reference  to  the  mortgaged  property ;  and  if  he  had  not  released 
snch  errors,  on  what  pretence  can  it  be  held  appellants  have 
released  the  error? 

Again,  complaint  is  made  that  to  give  appellants  their  jnst  and 
1^1  rights  wul  work  ^reat  hardship  on  the  holders  of  these  cer- 
tificates, especially  as  tney  relied  on  the  decree  of  the  court  to  give 
them  a  first  lien.  They  were  loaning  money  on  property  which 
was  then  under  two  liens,  as  solemnly  created  as  can  be  done  by 
the  forms  of  the  law.  These  mortgages  were  on  record,  and  they  are 
condufiively  presumed  to  have  known  the  fact  and  all  they  con- 
tained, and  they  are  presumed  to  have  known  the  law,  and  if  so, 
they  must  be  held  to  nave  known  that  it  did  not  sanction  the  decree, 
and  that  it  was  reversible.  The  negligence,  then,  was  theirs,  and  not 
that  of  Constable  and  appellants.  The  court  has  no  power  to  deprive 
parties  of  their  just,  legal  and  eouitable  rights,  and  confer  them  on 
others  merely  to  relieve  a^nst  nardships.  To  do  so  would  abol- 
ish the  administration  of  justice  according  to  law. 

But  conceding  that  the  court  had  the  power  to  direct  the  receiver 
to  issue  certificates,  and  borrow  this  money  to  relieve  the  personal 

Sroperty  from  the  chattel  mortgage  and  other  liens,  and  to  pay 
ebts,  etc.,  it  was  manifest  error  not  to  have  confined  the  payment 
of  the  certificates  exclusively  to  that  property  and  its  proceeds. 
Bat  I  hold  the  court  had  no  power  to  order  the  borrowing  of 
money,  or  to  make  it  a  lien  on  this  or  any  other  property.  I  further 
hold  courts  are  not,  nor  can  the  law  permit  them  to  become,  money 
<Jiangers,  and  borrow  and  loan  money,  buv  and  sell  commercial 
paper,  and  transact  a  general  brokerage  busmess.  It  may  be  said 
this  is  not  of  that  character  of  business.  If  the  court  may  borrow 
money  because  it  conceives  it  to  be  for  the  interest  of  the  parties 
litigant,  why  not,  for  the  same  supposed  reason,  loan  their  money 
for  profit,  buy  their  paper,  or  that  of  other  parties,  at  a  discount, 
thus  advancing  their  interest,  and  thus  take  its  litigants  under  its 
paternal  care  {  If  it  may  borrow  money,  it  is  but  a  short  step  to 
all  of  the  other  acts,  and  they  can  bejustified  on  precisely  the  same 
grounds  and  for  the  same  reasons.  Far  better  leave  it  to  the  legis- 
lature, in  whose  province  the  power  is  found,  to  afford  a  remcS^, 
if  needed.  The  courts  are  not  invested  with  such  corrective  legis- 
lative power. 

If  it  be  urged  that  appellants  should  have  resisted  the  decree  of 
the  court  requiring  the  receiver  to  borrow  the  money  and  issue  his 
certificates,  it  may  be  asked  how  they  could  resist,  as  they  were 
not  parties  when  the  decree  was  passed,  nor  does  it  appear  they 
had  the  slightest  notice  of  the  proceeding.  Then,  on  what  prin- 
cfpie  liold  them  estopped  from  asserting  their  rights  ?  It  has  gen- 
erally })een  understood  that  a  man  cannot  be  estopped  unless  he  is 
Mly  informed  of  the  facts,  and  assents,  or  fails  to  protect  his 
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rights  to  the  in  jniy  of  others  ;  and  the  neTer-qnestioned  doctrine  is, 
that  no  person  can  be  bonnd  by  a  judgment  or  decree  unless  he  is 
a  party  to  the  prooeedmg;,  and  has  opportunity  to  assert  his  rights, 
or  he  claims  in  privity  with  one  who  has  had  such  opportunity.  If 
ap{)ellants  must  be  held  estopped  because  they  f  ailea  to  appear  and 
resist  the  order,  under  the  circumstances  of  this  case,  it  must  be 
upon  some  rule  of  which  I  have  no  knowledge^  nor  can  such  a  rule 
be  shown.  Shall  we  deliberately  hold  that  a  person  having  a  lien 
on,  or  having  an  interest  in,  property  or  a  fund,  shall  be  deprived 
of  his  unquestioned  and  unassailable  rights  in  it  because  he  rails  to 
appear  and  defend  them  when  involved  in  a  suit  to  which  he  is 
not  a  part^,  and  this,  too,  when  he  has  been  guilty  of  no  wrongs 
or  the  omission  of  any  dut^  ?  Is  it  possible  to  maintain  such  a 
doctrine  without  overtummg  principles  that  have  not  been  ques- 
tioned for  ages,  or  perhaps  are  so  simple  and  eminently  just 
that  they  never  were  questioned?  No  rule  ever  announced 
requires  a  person  having  such  a  lien  to  seek  all  persons  and  inform 
them  of  the  fact.     The  recording  law  does  that  for  him. 

Again,  in  making  distribution  the  circuit  court  refused  to  first 
satis^  unpaid  coupons  for  interest,  when  other  coupons  of  the 
same  series  had  been  paid,  and  thus  equalize  all  bondholders  in  the 
amount  of  interest  received,  before  making  the  general  distribution. 
In  cases  of  this  character  equality  is  equity.  A  portion  of  the 
bondholders  had  received  payment  of  installments  of  interest,  when 
others  had  received  no  interest  on  these  installments.  In  this 
manner  some  of  the  bondholders  received  more  than  a  pro  rata 
share  of  the  fund.  Each  bondholder  had  an  equal  right  in  eqity  to 
share  in  the  fund.  The  fund  was  inadequate  to  pay  the  full 
amount  of  the  first  mortgage  bonds,  and  no  principle  of  equity  is 
clearer  than  in  such  a  case  all  have  equal  equities,  and  are  entitled 
on  its  distribution  to  share  in  it  pro  rata.  As  the  fund  was  dis- 
tributed, a  part  of  the  bondholders  received  of  the  fund  more  than 
their  proportionate  share,  and  this  was  manifest  error.  The  trust 
was  created  to  secure  all  of  the  bondholders  of  the  same  class 
alike,  and  each  one  had  an  equal  lien  on  the  same  fund  to  secure 
his  bonds  and  interest,  and  when  the  fund  proved  insufficient  to 
pay  all,  it  is  incomprehensible  how  one  j>ortion  of  the  bondholders, 
having  no  superior  equities,  should  receive  of  the  fund  more  than 
their  pro  rata  share  in  the  distribution. 

I  have,  I  think,  shown  that  beyond  all  doubt  the  decree  of  the 
circuit  court  was  manifestly  erroneous,  and  should  be  reversed. 
Were  not  my  convictions  so  thorough  that  this  decision  is  wrong, 
I  should  not  have  troubled  the  profession  with  these  hastily  con- 
structed views,  and  had  my  official  duties  permitted,  I  should  have 
riven  more  thought  and  reflection,  and  presented  other  reasons, 
for  my  dissent ;  but  the  importance  of  the  questions  seemed  to 
call  for  my  adverse  views  before  the  case  becomes  a  precedent 

See  note,  p.  8d. 
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James  B.  Lanodon  and  Others 

V. 

Thb  Yebmont  AJ!a>  Canada  K.  B.  Co.  and  Others. 

(53  Vermont  BeporU^  228.     October  Term,  1881.) 

The  Vermont  and  Canada  R.  R.  Co.  in  1849-dO  leased  its  railroad  to  the 
Vermont  Central  R.  R.  Co.,  at  an  annual  rental  of  eight  per  centum  on  the 
cost  of  its  construction,  with  a  provision  that,  in  case  the  rent  should  re- 
main four  months  in  arrear  and  unpaid,  the  lessor  should  have  the  right  to 
enter  upon  both  roads,  and  run  the  same  until  all  rent  due  and  g^wing  due, 
while  it  was  so  in  possession,  should  be  paid  by  the  net  income.  The  Ver- 
mont Central  Co.  subsequently  executed  two  mortgages  of  its  roads  and 
property,  subject  to  said  contracts  of  lease,  to  trustees,  to  secure  first  and 
second  mortgage  bonds;  and  surrendered  possession  of  both  roads  to  the 
trustees  of  the  first  mortgage.  While  they  were  in  possession  of  and  run- 
ning the  roads,  default  was  made  in  the  payment  of  rent  to  the  Vermont  and 
Canada  Co.  The  Vermont  and  Canada  Co.  then  brought  its  bill  in  equity, 
praying  for  a  decree  for  the  rent  then  due,  and  to  be  put  in  possession  of 
both  roads  according  to  the  terms  of  the  contracts  of  lease,  or  else,  *Hhat 
the  court  would  appoint  some  suitable  person  or  persons  to  be  the  receiver 
or  receivers,  and  manager  or  managers  of  said  roads  and  property."  The 
contracts  of  lease  were  neld  valid  and  binding  by  this  court ;  the  property 
was  placed  in  the  hands  of  receivers  to  carry  out  the  provisions  of  the  same ; 
and  the  cause  was  ordered  to  be  continued  on  the  docket  of  the  Court  of 
Chancery,  open  to  all  parties  thereto  for  further  orders.  Subsequently,  by 
decrees  of  the  said  court,  upon  notice  to,  and  the  assent  of  all  parties,  the 
first  and  second  mortgage  Dondholders  of  the  Vermont  Central  R.  R.  Co. 
irere  authorized  to  elect  annually,  at  meetings  duly  called  for  that  purpose, 
a  committee,  consisting  of  two  first  and  one  second  mortga^  bondholder, 
who  should  advise  with  the  receivers  and  managers  concerning  their  man- 
agement of  the  property,  and  audit  their  accounts.  The  bondholders  elected 
and  kept  in  office  such  a  committee.  The  receivers  and  managers  continued 
to  act  as  such  in  the  management  of  the  property,  and  under  and  by  the 
anthori^  of  various  decrees  of  the  Court  of  Chance]7,  entered  by  consent  of 
the  parties — the  Vermont  and  Canada  Co.,  and  the  bondholders'  committee, 
hmwkg  full  notice  thereof,  and  assenting,  or  failing  to  object  thereto — tissued 
various  loans  to  a  large  amount  for  the  purchase  of  equipment,  and  other  ad- 
ditions to,  or  improvements  upon,  the  property;  securing  the  same  upon 
certain  equipment  and  the  car  service  thereof;  and  negotiated  said  loans  as 
retxWen  and  mana^rs;  of  all  which  the  Vermont  and  Canada  Co.  and  the 
bondholders'  committee  had  notice. 

The  question  being  as  to  the  equitable  priority  of  right  to  payment  from 
the  income,  or  corpus,  of  the  property,  as  between  the  holders  of  the  loans^ 
ao  issaed  by  the  receivers  and  managers,  on  the  one  hand,  and  the  Vermont 
anci  Canada  R.  R.  Co.  and  the  first  and  second  mortgage  bondholders  on  the 
other;  and  it  being  claimed  that  the  specific  purpose  for  which  the  r&> 
ceivers  were  appointed  having  been  accomplished  before  the  issuance  of  said 
loans,  although  the  receivers  nad  never  been  discharged,  they  were  not,  at 
^le  time  of  the  issue  and  negotiation  of  said  loans,  strict  receivers,  so  that 
said,  loans  do  not  constitute  receivers'  debts,  or  affect  the  rights  of  the  Ver- 
mont and  Canada  R  R  Co.,  and  the  first  and  second  mortgage  bondholders, 
to  the  priority  of  payment  and  security.    SM, 

1.  When  receivers  have  executed  the  duty  for  which  they  were  appointed, 
it  is  the  right  and  duty  of  the  party  upon  whose  application  they  were  ap- 
4  A.  &  E.  R  Cas.— 8 
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pointed  to  see  to  it  that  they  are  discharged,  if  he  would  avoid  the  oonae- 
qaences  of  their  continuing  to  act  in  that  capacity. 

2.  When  persons  act  as  reoeiTers  and  managers,  and  issue  ne^tiable  obli- 
gations, as  such,  with  the  knowledge  and  assent  of  all  the  narties  interested 
in  the  subject  matter  of  tiie  receivership,  as  against  bona  Aae  holders  of  such 
obligations,  such  parties  are  estopped  to  deny  that  they  are  just  what  they 
purport  to  be,  namely,  the  obligations  of  receiyers  and  managers,  and  as 
such,  entitled  to  priority  of  payment  from  the  assets  of  the  trust. 

8.  It  is  immaterial  whether  they  were  strict  receivers  or  not.  Purchasers 
of  the  bonds,  or  securities,  issued  by  them,  relied  upon  their  apparent  au- 
thority, as  such;  and  when  one  of  two  innocent  parties  must  suffer,  he  shall 
suffer  who  by  his  own  acts  occasioned  the  confidence  and  the  loss;  he  who 
gave  the  power  or  opportunity  to  do  the  act  must  bear  the  burden  of  the  con- 
sequences. 

4.  The  first  and  second  mortgage  bondholders  of  the  Vermont  and  Canada 
R.  R.  Co.  having  elected  to  avail  themselves  of  an  authority  given  for  their 
benefit,  and  at  public  meetings  chosen  a  committee  to  represent  them  in  mat- 
ters appertaining  to  the  management  of  the  property,  are  all  bound  by  the 
acts  of  said  committee,  within  the  scope  of  its  authority.  The  issuing  of 
loans  by  the  receivers  and  managers,  as  such,  for  the  benefit  and  conserva- 
tion of  the  property,  was  a  matter  within  the  scope  of  its  authority  to  advise 
with  the  receivers  and  managers  about,  and  assent  to. 

5.  The  Vermont  and  Canada  R.  R  Co.  and  the  first  and  second  mortgage 
bondholders  of  the  Vermont  Central  R  R.  Co.,  through  their  committee, 
having  full  knowledge  of  the  acts  of  the  receivers  and  managers,  in  issuing 
negotiable  obligations,  as  such,  and  acquiescing  therein,  and  receiving  some 

Eortion  of  the  avails  thereof,  are  estopped  from  denying  that  said  acts  are  as 
inding  upon  them  as  the  acts  of  strict  receivers  would  have  been;  hence,  as 
between  the  bona  fide  holders  of  the  bonds  so  issued  by  the  receivers  and 
managers,  and  the  Vermont  and  Canada  R.  RCo.,  with  its  claim  for  rent,  and 
the  first  and  second  mortgage  bondholders  of  the  Vermont  Central  R  R  Co., 
with  their  claim  for  interest  the  former  have  the  superior  equity  and  must 
be  first  paid. 

6.  Taking  a  special  security  is  not  of  itself  a  waiver  of  all  other  security. 
This  generslly  depends  on  the  understanding  of  the  parties  when  the  secu- 
rity is  given. 

7.  A  bill  will  not  be  dismissed  for  multifariousness,  where  the  questions 
presented  for  adjudication  by  it,  or  some  of  them,  are  questions  in  which  all 
the  orators  have  a  common  intmst,  and  where  none  of  the  defendants  are 
embarrassed  in  making  their  defence,  by  the  alleg^  misjoinder  of  parties  or 
causes  of  action.    Story  Eq.  PL  s.  378-9  and  n. 

The  cause  entitled  the  Yerraont  and  Canada  R.  R.  Co.  v.  The 
Vermont  Central  R.  R.  Co.  et  al.,  was  entered  in  the  Franklin 
County  Court  of  Chancery,  at  the  June  term,  1855,  and  by  order 
of  court  is  Btill  pending. 

The  history  of  that  cause  snflBciently  appears  in  the  opinion. 
The  bill  in  the  present  suit  is  broneht  in  the  nature  of  a  Dill  of 
supplement  to  the  original  bill  in  that  cause  and  all  amendments 
and  supplements  thereto,  and  all  petitions,  decrees,  orders  and  pro- 
ceedings in  said  cause,  making  all  such  previous  proceedings  a  part 
thereof.  It  is  brought  in  the  name  and  behalf  of  the  Central  V  er- 
mont  R.  R.  Co.,  James  R.  Langdon  and  certain  other  owners  of 
the  various  classes  of  bonds  issued  under  the  decrees  mentioned  in 
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the  opinion,  who  are  therein  named,  and  all  other  holders  of  such 
bonds.  The  Yermont  and  Canada  and  Yermont  Central  R.  R. 
Cos.,  the  trustees  of  the  first  and  second  mortgages  of  the  Yermont 
Central  IL  K.,  the  advisory  committee  of  the  firet  and  second  mort- 
gage bondholders,  and  certain  of  the  holders  of  the  first  and  second 
mortga^  bonds,  are  made  defendants. 

The  bill,  after  setting  out  the  previous  proceedings  in  the  cause 
of  the  Yermont  and  Canada  K.  K.  Co.  v.  The  Yermont  Central  B. 
R.  Co.  et  al. — ^from  which  it  appears  that  the  receivers  and  man- 
agers, from  time  to  time  in  possession  of  the  property,  were,  by 
various  decrees  and  orders  of  the  Court  of  Chancery,  authorized  to 
issue,  and  did  issue  and  dispose  of,  their  notes  or  bonds  known  as 
"  funded  "  or  "  trust"  loans,  for  the  purchase  of  equipment,  and  for 
the  other  purposes  set  forth  in  said  orders  and  decrees,  and  to 
pledge,  as  security  therefor,  certain  specific  property — ^and  the  ap- 
pointment of  the  Central  Yermont  B.  B.  Co.  as  receiver  and  man- 
ager in  that  cause,  on  the  21st  day  of  June,  1878,  alleges  that  at 
the  time  said  Central  Yermont  B.  B.  Co.  was  so  appointed,  there 
was  a  large  floating  debt  outstanding  a^inst  the  trust,  incurred  by 
the  former  receivers  and  mana^rs  in  uie  operation  and  manage- 
ment of  the  property,  which  said  Central  Yermont  B.  B.  Co.  was 
obliged  to  pay,  and  did  pay,  out  of  its  own  funds,  for  the  purpose 
of  running  and  operating  the  road,  and  that  without  the  payment 
of  said  money  said  roads  could  not  have  been  run  and  operated ; 
that  the  money  so  advanced  is  still  due  to  the  orator  the  Central 
Yermont  B.  K.  Co.,  and  constitutes  a  proper  debt  from  the  trust, 
or  trust  property.    That  there  is  now  a  lar^  floating  debt,  con- 
tracted for  money  borrowed  for  the  current  ousiness  of  operating 
said  railroads,  and  the  purchase  of  material  and  supplies,  and  that 
tdl  the  debts  contractea  by  the  orator  the  Central  Vermont  B.  B. 
Co.,  and  the  former  receivers  and  managers,  whether  funded  or 
4oatin^,  were  contracted  in  good  faith.    That  all  said  trust  debts 
were  mcurred  with  the  consent,  under  the  authority  or  with  the 
acquiescence  of  the  Yermont  and  Canada  and  Yermont  Central 
K.  K.  Cos.,  and  the  first  and  second  mortgage  bondholders  of  the 
latter  company,  or  le^timately  grew  out  of  contracts  to  which 
thej  assented,  or  in  which  they  acquiesced.    That  all  persons  in- 
terested in  said  roads,  whether  as  stockholders  or  bondholders,  are 
firmly  and  legally  bound  by  all  the  orders  and  decrees  made  in  re- 
gard to  said  property  or  its  management  by  the  receivers  and  man- 
-a^ers  in  the  former  cause,  whether  said  orders  and  decrees  were 
strictly  judicial  or  not — that  they  bind  all  parties  in  interest  as 
fully  as  if  they  were,  and  no  party  in  interest  can  now  be  heard  to 
claim  that  he  was  ignorant  of  them,  or  that  he  is  not  bound  by 
them.     It  insists  uiat  said  funded  and  floating  debts    are    in 
•equity  a  first  lien  npon  said  roads  and  property,  or  if  not,  then 
jipon  the  earnings  and  income  thereof,  and  are  entitled  to  be  paid 
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in  priority  to  the  rental  claims  of  the  Yermont  and  Canada  K.  S. 
Co.,  and  the  claims  of  the  first  and  second  mortgage  bondholders  ; 
and  as  to  the  funded  loan  notes  secured  upon  specific  property, 
that  the  holders,  after  exhausting  the  special  security  pledged,  are* 
entitled  to  have  the  balance  due  paid  out  of  the  earmngs  of  the 
roads  and  property  in  preference  and  priority  to  the  claims  of  the 
Yermont  and  Canada  and  Yermont  Central  K.  K.  Cos.,  and  the  first 
and  second  mortgage  bondholders.  That  the  orator,  the  CentraL 
Yermont  R.  R.  Co.,  when  it  accepted  the  office  of  receiver  and 
manager,  was  advised  and  believed  that  the  money  advanced  by  it^ 
as  above  stated,  would  be  a  lien  upon  said  roads  and  property;  and 
the  same  is  declared  in  the  order  appointing  it,  and  it  would  not 
have  accepted  said  office  had  it  believed  otherwise.  That  the  other 
orators  have  parted  with  their  monev  upon  the  obligations  of  the 
receivers  and  managers  in  the  same  belief ;  that  a  large  part  of  the 
value  of  the  roads  and  propertnr  consists  of  improvements  made 
with  their  money,  and  that  nearly  all  the  e<][uipment  and  furniture 
of  the  roads  was  paid  for  with  money  obtained  by  the  outstanding- 
funded  and  floating  loans.  That  the  orators,  some  of  them,  repre- 
sent every  class  of  the  holders  of  debts  incurred  by  the  receivers 
and  mana^rs,  and  can  and  will  represent  their  interests  fairly ; 
and  thoum  the  interest  of  each  is  separate  and  distinct,  their 
rights  to  have  an  application  of  the  trust  property  or  its  earnings 
stand  upon  the  same  ground,  both  in  fact  ana  law ;  that  the  num- 
ber of  persons  holding  such  claims  is  so  large  as  to  make  separate 
suits  by  each  impossible,  and  to  save  a  multiplicity  of  suits,  the 
orators  pray  that  any  person  or  persons  holding  such  claims  may 
be  allowed  to  become  parties  to  the  bill,  and  that  the  claims  of  all 
may  be  ascertained  so  that  all  may  have  equal  benefit  of  such  relief 
as  may  be  found  and  held  appropriate.  The  orators  pray  that  the 
accounts  of  the  Central  Yermont  R.  R.  Co.,  as  receiver  and  man- 
ager since  the  1st  day  of  July,  1873,  may  be  adjusted,  and  the 
amount  due  it  ascertained ;  that  the  holders  of  notes  secured  by  a 
pledge  of  specific  property  may  have  the  amount  of  such  security 
ascertained  and  appropriated  to  their  payment,  and  that  after  the 
application  of  sucn  security  the  balance  due,  together  with  the 
funded  and  floating  debt,  may  be  decreed  to  be  a  first  lien  and 
charge  upon  said  roads  and  property,  and  the  income  thereof,  prior 
in  right  to  any  claim  of  the  Vermont  and  Canada  R.  R.  Co.,  or  the 
bondholders  under  the  first  and  second  mortgages  of  the  Yermont 
CentraQ  R.  R.;  that  some  time  be  fixed  for  the  payment  of  said 
claims;  and,  in  default,  that  the  property  be  sold  to  pay  them ;  or,, 
if  the  court  should  not  order  a  sale,  that  the  roads  and  property  be 
ordered  to  remain  in  the  hands  and  possession  of  the  Central  Ver- 
mont R.  R.  Co.,  or  some  other  person  or  party,  to  run  and  operate 
the  same,  and  apply  the  income  thereof  to  tiie  payment  of  such 
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The  answers  of  the  trustees  under  the  first  and  second  mort- 
jjages  of  the  Yermont  Central  R.  B.  admit  that  they  believe  the  facts 
eet  forth  in  the  bill  are  tme,  and  that  the  orators  are  entitled  to 
the  relief  therein  prayed  for,  but  that  some  of  the  bondholders 
think  otherwise,  and  desire  that  all  the  bondholders  should  find 
all  the  protection  to  their  rights  that  the  facts  iu  the  case  will 
warrant. 

The  joint  and  several  answer  of  Judith  W.  Andrews,  Francis 
A.  Brooks  and  Edward  D.  Mondell  admits  all  the  allegations  in 
the  bill  down  to  and  including  the  decree  of  1861,  and  that  said 
decree  was  legal  and  binding.    It  admits  the  making  of  all  the 
decrees  and  oraers  set  out  in  tne  bill  subsequent  to  the  decree  of 
1861;    but  denies  that  thev  were  legal  decrees  or  orders,  and 
claims  that  they  had  no  binding  force  or  effect  except  in  so  far  as 
they  have  been  ratified  or  assented  to  b^  the  parties  to  be  affected 
by  them.    That  the  receivers  in  possession,  pending  the  litigation 
that  resulted  in  the  decree  of  1861,  were  continued  in  possession 
for  the  purpose  of  working  out  the  execution  of  said  decree  and 
the  satisfaction  of  the  rent  in  arrear  and  coming  due  to  the  Yer- 
mont and  Canada  R.  R.  Co.,  and  for  no  other  purpose.      That 
the  decree  was  fully  executed  and  all  arrears  of  rent  to  the 
Yermont  and  Canada  K.  B.   Co.  paid  in  1864,   and  that  the 
possession  of  the  persons  before  that  time  receivers,  was,  after 
that,  not  as  receivers  of  the  Court  of  Chancery,  but  by  virtue  of 
the  agreement  of  the  Yermont    and  Canada  R.   K.   Co.  and 
certain  persons  claiming  to  be  a  committee  of  the  first  and  second 
anortgage  bondholders.     That  the  provisions  in   the  decrees  of 
1864  and  1866,  for  the  appointment  of  an  advisory  committee 
were  wholly  void  and  conferred  no  authoritv  whatever  upon  said 
committee.    That  the  decrees  of  1864  and  1866  were  not,  in  na- 
ture or  character,  supplemental,  and  could  not  have  been  lawfuUv 
entered  in  said  cause  as  supplemental  therein.    Denies  that  all 
the  holders  of  the  first  and  second  mortgage  bonds  assented  to  or 
ratified  the  decree  of  1866.    Admits  tmit  an  advisory  committee 
-was  elected  under  the  decree  of  1864,  who  attended  to  the  duty  of 
unditing  the  accounts  of  the  receivers,  but  denies  that  any  such 
-committee  has  been  elected  since  1871.     Denies  that  the  chan- 
cellor had  jurisdiction  of  the  petition  in  the  matter  of  the  appoint- 
jnent  of  the  Central  Yermont  R.  R.  Co.  as  receiver  and  manager, 
and  claims  that  said  company  has  not  any  just  or  lawful  possession 
of,   or  authority  over  said  roads,  by  virtue  of  the  onier  of  the 
<>hancellor  upon  said  petition.     Admits  the  existence  of  a  large 
floating  debt  which  had  been  contracted  by  the  so-called  receivers 
juid  managers  previous  to  June  2l8t,  1873 ;    but  denies  that  it  was 
incarred  in  the  operation  and  management  of  the  Yermont  Cen- 
tral and  Yermont  and  Canada  R.  Rs.,  or  either  of  them,  and  in- 
sists that  it  was  incurred  in  hiring  and  operating  other  railroads  and 
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steamboat  lines.  Neither  admits  nor  denies  that  the  Central  Ver- 
mont K.  B.  Oo.  advanced  $1,000,000  to  liquidate  debts  of  former 
managers ;  bat  denies  that  it  was  under  any  obligation  so  to  do, 
and  cuiims  that  the  floating  debts  which  the  centr^  Vermont  B.  K 
Co.  may  have  paid  were  without  any  security  in  the  hands  of  the 
former  holders,  and  that  that  company  stands  in  no  better  position 
in  regard  to  the  same  than  those  to  whom  said  debts  were  due 
and  owing  when  paid. 

The  same  matters  of  defence,  substantially,  are  alleged  in  the 
separate  answers  of  Francis  A.  Brooks  and  of  the  Vermont  and 
Canada  B.  B.  Co. — the  latter  company  insisting  that  it  has,  at  all 
times,  been  entitled  to  its  rent  out  of  the  gross  income  of  the 
property ;  that  its  claim  is  in  equity  superior  to  the  claims  of  all 
other  creditors,  and  that  it  has  never  assented  to,  ratified  or  acqui- 
esced in  any  arrangement,  order  or  decree  by  which  its  claim  was 
waived  or  postponed. 

It  is  claimed  generally  by  the  answers,  by  the  cross-bill  filed 
by  Judith  W.  Andrews,  Edward  D.  Manaell  and  Francis  A. 
Brooks,  by  the  plea  of  Judith  W.  Andrews  and  the  demurrers  of 
the  Vermont  and  Canada  B.  B.  Co.,  Edward  D.  Mandell  and 
Francis  A.  Brooks,  that  the  Central  Vermont  K  B.  Co.,  for  rea> 
sons  stated,  is  incapacitated  from  bringing  and  maintaining  the 
bill ;  also,  that  the  oill  is  multifarious. 

Many  other  matters  are  alleged  in  the  answers,  cross-bill  and 
plea,  by  way  of  defence,  which  were  not  regarded  by  the  court 
as  material  to  the  disposition  of  the  questions  presented  by  the 
bill. 

An  answer  to  the  crosa-bill  was  filed,  and  replications  to  the 
various  answers  and  demurrers,  and  testimony  was  taken  by  the 
orators  in  support  of  the  bill. 

The  cause  came  on  for  hearing  at  the  September  Term,  1878, 
of  the  Franklin  County  Court  of  Chancerv,  to  wit  on  the.  4th  day 
of  January,  1879 ;  whereupon  it  was  ordered  by  the  chancellor 
that  the  bill  be  dismissed,  pro  forma,  and  without  prejudice,  and 
an  appeal  was  granted  to  the  next  term  of  the  Supreme  Court  for 
Franklin  County,  whence  it  was  ordered  for  argument  before  tlie 
full  bench  at  the  General  Term,  at  Montpelier,  in  October,  1879. 

The  cause  was  heard  before  the  full  bench,  and  was  argued  by 
the  following  named  counsel :  For  the  orators — Luke  P.  Poland 
and  B.  F.  Fifield  ;  for  the  Vermont  and  Canada  E.  R  Co. — AI- 
dace  F.  Walker  and  Edward  J.  Phelps ;  for  certain  first  and 
second  mortage  bondholders  of  the  Vermont  Central  B.  B.  Co. — 
Francis  A.  Brooks,  Esq.;  for  certain  holders  of  equipment  and  in- 
come and  extension  bonds — James  C.  Barrett,  Esq.;  for  himself, 
as  holder  of  Vermont  and  Canada  guaranteed  l>onds — ^briefly,. 
Bobert  Codman.  A  brief  in  behalf  ot  certain  equipment  bond* 
holders  was  presented  by  E.  B.  Hard. 
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The  caoBe  was  held  for  adviBement  until  December  14th,  1880, 
when  the  opinion  of  the  ooort  was  delivered  by 

BoYCB,  J. — The  principal  object  and  purpose  of  the  bill  is,  that 
the  amount  due  the  different  classes  of  clamiants  described  in  it 
shoidd  be  ascertained,  and  also  the  order  in  which  they  should  be 
paid,  the  security  to  which  each  is  entitled,  and  the  mode  and 
manner  in  which  the  property  that  is  the  subject-matter  of  the  liti- 
gation shall  be  appropriated  lor  their  payment.     It  is  insisted  by 
the  demurrers,   plea,   cross-bill   and  answers  of  the   defendants, 
upon  the  grounds  therein  alleged,  that  the  bill  is  multifarious. 
Tne  questions  presented  by  it  for  adjudication,  or  some  of  them, 
are  questions  in  which  ail  of  the  orators  have  a  common  interest, 
and  to  avoid  a  multiplicity  of  suits  it  is  allowable  that  all  should 
join  in  a  proceeding  instituted  for  the  purpose  of  having  it  ascer- 
tained what  that  interest  is.     The  defenaants,  all  and  each,  are 
entitled  to  make  all  and  any  defence  that  they  might  make,  col- 
lectively or  separately,  if  bills  had  been  brought  by  each  orator 
against  all  or  each  of  the  defendants ;   so  that  the  defendants  are 
in  no  wise  embarrassed  in  making  their  defence  by  the  alleged 
misjoinder  of  the  parties  or  causes  of  action.    !No  possible  advan* 
tage  could  be  gained  by  compelling  each  of  the  parties  interested 
in  the  subject-matter  of  this  controversy  to  bring  separate  bills. 
What  constitutes  multifariousness'  has  been  much  discussed  by 
chanceUors  and  elementary  writers,  but'  no  rule  of  universal  ap- 
plication seems  to  have  b^n  established.     Courts,  in  considering 
the  question,  have  regai'ded  the  convenience  of  the  parties,  as 
shown  by  the  case,  and  whether  their  equitable  rights  could  be 
roperly  protected  rather  than  rules  and  precedents.    Story  Eq. 
1.,  8S.  278-9,  and  n. 

The  authorities  relied  upon  by  the  defendants  are  not  in  conflict 
with  what  has  been  stated.  It  is  also  claimed  that  although  the 
special  leave  of  the  Court  of  Chancery  was  obtained  to  bring  this 
bill  in  the  nature  of  a  bill  of  supplement  to  the  original  bill,  the 
relief  sought  therein  is  not  supplemental  and  cannot  be  granted. 
This  objection  is  technical,  ana  relates  to  the  form  of  procedure. 
The  reasons  given  by  the  court  in  Vermont  and  Canada  B.  K. 
Co.  V.  Vermont  Central  R  K.  Co.  et  al.,  50  Vt.  500,  in  sus- 
taininj;  the  ri^ht  to  proceed  by  petition  in  the  original  cause, 
are,  m  our  judgment,  equally  applicable  to  the  manner  of 
proceeding  here,  and  are  a  full  and  complete  answer  to  the 
objection.  The  bill,  then,  not  bein^  demurrable  for  multifarious- 
ness, or  as  having  been  brought  in  the  nature  of  a  bill  of  supple- 
ment, we  are  brought  to  the  consideration  of  the  case  as  shown  by 
the  pleadings  and  proofs.  In  order  to  fully  understand  it,  and 
thns  be  enabled  to  intelligently  apply  to  it  the  principles  of  equity 
law,  it  becomes  necessary  to  give  a  detailed  history  of  the  prop- 
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erty  in  litigation,  extending  over  a  period  of  nearly  thirty  years, 
as  shown  Dv  the  records  of  the  court,  the  action  of  the  corpora- 
tions and  their  officers  and  stockholders,  the  tmstees,  advisory 
committee  and  the  receivers  and  managers. 

In  184S  the  Legislature  of  Vermont  passed  an  act  to  incorpo- 
rate the  Vermont  Oentral  B.  B.  Oo.,  and  granted  to  said  com- 
pany the  right  to  build  a  railroad  from  some  point  on  the  eastern 
shore  of  Lake  Champlain  to  some  point  on  the  Connecticut 
River.  The  act  incoiporating  the  V  ermont  and  Canada  E.  B. 
Co.,  was  passed  in  1845,  and  granted  to  said  company  the  right 
to  build  a  railroad  from  some  point  in  Highgate,  on  the  Canada 
line,  to  some  point  or  points  in  Chittenden  County  most  con- 
venient for  meeting,  at  the  village  of  Burlin^n,  railroads  to  be 
built  by  the  Champlain  and  Connecticut  Biver  B.  B.  Co.  and 
the  Vermont  Central  B.  B.  Co.  It  was  provided  by  the  second 
section  of  the  said  act  that  if  the  company  should  not  complete 
the  road  within  thirteen  years,  the  corporation  should  cease  and 
the  act  become  void.  In  1849  the  act  was  amended,  extending 
the  time  within  which  said  company  was  required  to  build  its 
road  to  make  said  connections  at  the  village  of  Burlington,  to 
eighteen  years  from  the  81st  day  of  October,  1845.  On  the 
34th  day  of  August,  1849,  the  Vermont  and  Canada  B.  B. 
Co.  and  the  Vennont  Central  B.  B.  Co.  entered  into  a  contract, 
under  seal,  in  and  by  which  the  Vermont  and  Canada  B.  B.  Co. 
a^ed  to  provide  the  funds  and  construct  its  railroad  within  such 
time,  on  such  location  and  in  such  way  and  manner  as  should  be 
conformable  to  its  charter,  and  to  lease  the  same  as  it  was  or  might 
be  located  and  constructed,  with  all  the  fixtures  and  property  per- 
taining to  the  same,  to  the  Vermont  Central  B.  B.  Co.,  its  suc- 
cessors and  assigns,  until  the  Vermont  Central  B.  B.  Co.  should 
purchase  the  same,  or  the  State  of  Vennont  should  purchase  the 
same,  under  the  sixteenth  section  of  the  charter  of  said  company, 
with  the  right  to  use  and  occupy  the  same  as  fully  and  freely  as  it 
might  or  could  do  under  its  charter,  and  any  additions  made  or  to 
be  made  thereto.  And  the  Vermont  and  Canada  R  B.  Co.  cove- 
nanted tliat  it  would,  at  all  times,  continue  and  preserve  its  legal 
organization,  and  hold  such  meetings  and  pass  such  votes,  appoint 
such  officers  and  confer  upon  them  such  powers,  keep  such 
records  of  its  proceedings  and  make  such  reports  to  the  Le^la- 
ture,  or  otherwise,  as  may  be  required  by  law.  And  the  V  er- 
mont Central  B.  B.  Co.,  on  its  part,  agreed  that  when  the 
Vermont  and  Canada  B.  B.  and  its  appurtenances  should  be  con- 
structed in  manner  aforesaid,  and  reaay  for  use,'  it  would  provide 
the  necessary  power  and  other  equipment  and  operate  and  run 
the  same,  at  all  suitable  times  thereafter,  for  tne  accommoda- 
tion of  the  public,  and  pay  as  rent  therefore,  in  addition  to  the 
necessary  incidental  expenses  of  said  Vermont  and  Canada  B.  B. 
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Co.y  a  sum  equal  to  eight  per  cent;  annuallj  upon  the  amount  of 
the  whole  ooet,  for  the  time  being,  of  said  road,  its  buildings,  fix- 
tures, lands  and  appurtenances,  as  the  same  shall  have  been  paid 
bj  the  Vermont  and  Canada  R.  R.  Oo.;  the  rent  to  begin  on  the 
Ist  day  of  December  then  next,  and  to  be  thereafter  paid  semi- 
annually, on  the  first  days  of  June  and  December  in  each  year. 

It  will  be  obseryed  that'the  only  security  that  the  Vermont  and 
Canada  R.  K.  Co.  obtained  for  the  payment  of  the  stipulated  rent 
by  this  oontract  was  the  undertaking  of  the  Vermont  Central 
R.  R.  Co.  to  pay  it,  and  such  as  the  law  would  accord  to  it  as 
lessor;  and  that  the  rent  to  be  paid  was  not  made  dependent  upon 
the  earnings  or  income  of  the  property. 

On  the  9th  day  of  July,  1850,  the  aforesaid  parties  made 
another  contract,  under  seal,  materially  modifying  the  preyious  con- 
tract, as  far  as  the  security  for  the  rent  to  become  due  to  the  Ver- 
mont and  Caiiada  R.  R.  Co.  was  concerned,  and  as  defining  how 
the  security  agreed  upon  was  to  be  made  ayailable.  It  was  pro- 
vided by  that  contract  that  if  the  rent  resenred  to  the  Ver- 
mont and  Canada  R.  R.  Co.  should  be  and  remain  in  arrear 
and  unpaid  for  the  space  of  four  months  after  the  same  should  be 
payable,  it  should  be  lawful  for  the  Vermont  and  Canada  R.  R. 
Co.  to  enter,  or  take  possession  of,  and  use  and  run,  not  only 
the  said  Vermont  and  Canada  R.  R.,  but  also  the  Vermont  Central 
R.  R.,  with  all  the  property  of  each  of  said  companies  then 
owned  and  enjoyed  by  them,  and  used  in  connection  with  or  for 
the  purpose  of  *  runnmg  or  working  each  of  said  railroads,  and 
haying  thus  entered,  to  receiye  all  tolls,  fares  and  other  law- 
ful income  receiyable  from  the  use  of  said  roads,  and  after  paying 
therefrom  aU  reasonable  expenses  of  running  and  working  said 
railroads  and  of  midking  all  such  repairs  of  eadi  of  said  railroads, 
or  any  buildings  or  structures  connected  therewith  or  used  there- 
for, and  also  the  cost  of  all  each  engines,  cars  and  other  furniture 
as  may  be  found  necessary,  to  apply  the  residue  of  its  said  re- 
ceipts in  and  towards  the  payment  of  all  rent  then  in  arrear 
and  unpaid  ;  and  that  when  the  rent  in  arrear  should  be  paid  in 
fall  by  means  of  the  net  receipts  aforesaid,  or  by  the  Vermont 
Centnd  R.  R.  Co.,  the  Vermont  Central  R.  R.  Co.  should 
have  the  right  to  resume  the  possession  of  said  railroads, 
with  the  same  rights  and  subject  to  the  same  duties  as 
before  such  entry  by  the  Vermont  and  Canada  R.  R.  Co.; 
and  the  Vermont  and  Canada  R.  R.  Co.  reserved  its  right  to 
resort  to  an  action  at  law  to  recoyer  any  rent  in  arrear  if  it 
should  choose  so  to  do.  The  Vermont  and  Canada  R.  R.  was 
80  far  completed  that  the  Vermont  Central  R.  R.  Co.  took 
possession  of,  and  run  and  operated  it  under  the  contract  of 
AuCTst  24th,  1849,  and  paid  the  rent  reseryed  up  to  the  1st  day 
of  June,  1854. 
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On  the  30th  day  of  October,  1851,  the  Yermont  Central  R  K 
Ck).  executed  a  deed  of  tmst  and  mortgage  of  its  railroad  and 
franchise,  stations,  engine-honses,  shops,  wora-hooses,  iron,  sleepers 
and  other  appendages,  with  aU  the  Iimds  thereto  belonmns  and 
intended  for  the  nse  and  accommodation  of  the  said  road,  all  the 
locomotive  engines,  passenger,  freight,  dirt,  hand  and  other  cars, 
and  all  the  other  personal  property  belonging  to  said  company,  as 
the  same  was  then  in  nse  oy  said  company,  or  as  the  same  might 
thereafter  be  changed  or  renewed  by  said  company,  subject  to  all 
the  rights  and  priVueges  which  the  Y  ermont  and  Canada  B.  B.  Co. 
had  in  and  to  said  granted  premises  as  contained  in  the  several 
indentures  between  the  Vermont  Central  R  R  Co.  and  the  Ver- 
mont and  Canada  B.  R  Co.,  dated  August  24th,  1849,  and  July  9th, 
1850,  to  three  trustees,  to  secure  the  notes  or  other  obligations  of 
said  company  for  the  amount  of  two  millions  of  dollars.  Said 
notes  or  obligations  were  to  bear  date  the  1st  day  of  November,  1851, 
and  be  payable  on  the  1st  day  of  November,  1861,  with  interest  at 
seven  per  cent,  payable  semi-annually,  with  a  provision  that  if 
there  snould  be  a  default  in  the  pavment  of  interest  or  principal 
for  the  space  of  ten  days,  then  said  trustees,  or  their  successors^ 
might,  if  they  should  see  fit,  take  possession  of  the  property  con- 
veyed by  said  deed,  and  mana^  and  control  the  same,  ana  after 
providing  for  the  expenses  incident  to  working  the  road  and  to 
Keeping  it  in  a  condition  suitable  for  business,  to  apply  the  net 
proceeds  to  purposes  of  the  trust. 

On  the  80th  day  of  May,  1852,  the  Vermont  Central  R  B.  Co. 
executed  a  second  deed  of  trust  and  mortgage  of  the  same  property 
described  in  the  first  deed  of  trust  and  mortga^,  subject  to  said 

?rior  mortgage  and  to  the  rights  and  privileges  of  the  Vermont  and 
lanada  B.  B.  Co.  to  three  other  trustees,  to  secure  the  notes  or 
bonds  of  said  company  to  the  amount  of  one  million  five  hundred 
thousand  dollars ;  said  bonds  or  notes  to  bear  date  the  1st  day  of 
July,  1852,  and  be  payable  on  the  first  day  of  July,  1867,  with 
interest  at  seven  per  cent,  payable  semi-annually. 

On  the  28th  day  of  June,  1852,  the  Vermont  Central  B.  R  Co. 
surrendered  and  delivered  possession  to  the  trustees  named  in  said 
first  deed  of  trust  and  mortage,  as  such  trustees,  all  the  property, 
rights,  privileges  and  franchises  couv^ed  to  them  by  said  deed, 
and  all  the  ri^ts  and  title  which  said  Vermont  Central  R  R  Co. 
had  to  run  and  use  the  Vermont  and  Canada  Bailroad,'  and  receive 
the  tolls  thereof;  to  have  and  to  hold  all  of  said  property  in  con- 
formity to  the  provisions  of  said  mortgage,  and  for  the  uses  and 
purposes  mentioned  in  the  same,  and  no  ouier.  Said  trustees  took 
possession  of  the  roads  and  property  described  in  said  deed  of  sur- 
render, and  used  and  occupied  the  same.  And  while  they  were  so 
in  possession,  default  having  been  made  in  the  payment  of  the  rent 
reserved  to  the  Vermont  and  Canada  B.  R  Co.,  which  became  due 
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and  payable  on  the  Ist  day  of  December,  1854,  the  Yermont  and 
Canada  S.  R.  Co.  brought  a  bill  in  equity  returnable  to  the  June 
Tenn,  1855,  of  the  Franklin  County  Court  of  Chancery,  against 
the  said  trustees,  the  trustees  of  the  second  mortgage,  various 
bondholders  under  both  of  said  mortgages,  and  other  persons  hav- 
ing, or  supposed  to  have  an  interest  m  the  subject  matter  of  the 
litigation ;  and  set  forth  in  said  bill  the  contracts  executed  between 
the  Vermont  and  Canada  B.  B.  Co.  and  the  Vermont  Central  R. 
B.  Co.,  and  alleged  that  the  Vermont  and  Canada  B.  B.  Co.  had 
done  and  performed  all  which  was  required  of  it  by  said  contracts ; 
also  the  deed  of  surrender  by  the  Vermont  Central  B.  B.  Co.  to 
the  trustees  under  the  first  mortgage,  the  fact  that  said  trustees 
were  in  possession,  and  that  the  rent  due  to  the  Vermont  and  Can- 
ada Company  on  the  1st  day  of  December,  1854,  was  due  and 
unpaid.  The  orator  in  said  bill  prayed  that  the  Vermont  Central 
B.  R.  Co.,  and  said  trustees,  be  ordered  and  decreed  to  pay  the 
rent  due  on  the  1st  day  of  December,  1854,  and  in  the  meantime 
that  tiiey  be  allowed  to  enter  and  take  possession  of  said  roads  and 
other  property,  and  receive  all  toUs,  fares  and  other  lawful  income 
receivable  from  the  same,  and  after  the  payment  of  all  necessary 
expenses,  to  apply  the  residue  of  such  receipts  towards  the  pay* 
ment  of  all  rent  then  due,  or  which  mi^ht  become  due  while  they 
might  remain  in  possession  of  said  roads ;  or  else,  if  it  should  not 
seem  fit  to  the  court  to  make  such  order,  then  that  the  court  would 
appoint  some  suitable  person,  or  persons,  to  be  the  receiver,  or  re- 
ceivers, and  the  manager,  or  managers,  of  said  roads  and  property 
then  in  the  possession  of  said  trustees,  subject  to  such  orders^ 
directions,  conditions,  limitations  and  terms  as  the  court  should 
deem  proper  and  necessary  to  secure  the  rights  of  the  orator  and 
all  others  interested  in  the  same;  and  that  they  might  have  such 
other  and  further  relief  in  the  premises  as  jttstice  and  equity  mijght 
require.    The  defendants  appeared  and  filed  answers  to  tiie  billT 

On  the  17th  day  of  May,  1855,  the  chancellor  made  an  order 
dispossessing  said  trustees  and  putting  the  Vermont  and  Canada 
Company  in  possession  of  its  road  and  the  Vermont  Central  road 
and  all  of  the  personal  property  in  the  possession  of  said  trustees 
and  used  by  them  in  connection  with  said  roads.  The  Vermont 
and  Canada  Company  was  required  by  said  order  to  assume  and 
pay  all  the  liabilities  of  the  trustees  incurred  in  the  execution  of 
their  trusty  4nd  indemnify  and  save  them  harmless  against  all  Iosgl 
damage,  cost  or  expense  by  reason  of  such  debts  or  nabilities,  and 
to  pay  to  them  all  sums  advanced  in  the  execution  of  said  trust 
beyond  the  trust  fund  received  by  them. 

Chi  the  6th  day  of  May,  1856,  the  chancellor  made  an  order  re- 
storing to  the  trustees  of  the  first  mortgage — ^who  were  John 
Smith,  John  S.  Eldridse  and  Lawrence  Brainerd — ^the  possession 
of  both  of  said  railroads  and  all  the  property  acquired  by  the  Ver- 
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mont  and  Canada  Oompany,  under  the  order  of  May  17th,  1855. 
Said  trustees  were  ordered  to  hold,  manage  and  dispoae  of  said 
property  and  account  therefor  at  all  times,  under  and  subject  to 
the  order  of  the  court,  and  after  expending  from  the  proceeds  of 
the  earnings  thereof  the  necessaiy  expenses  for  running,  operating 
and  keeping  in  repair  the  same,  and  such  sums  as  may  be  neces- 
sary for  the  purchase  of  new  stock  and  equipment,  and  such  liabil- 
ities as  the  former  trustees  and  the  Vermont  and  Canada  K.  B.  Co. 
are  now  under  in  respect  of  their  former  proper  management 
thereof,  to  hold  the  residue  of  the  earnings  and  profits  subject  to 
the  order  of  the  court.  They  were  also  required  to  give  a  bond 
for  the  faithful  discharge  of  their  duties.  They  were  charged 
with  idl  the  duties  and  liabilities  of  receivers,  and  although  not 
designated  as  such  in  the  order,  they  were  considered  and  treated 
by  uie  court  and  the  parties  to  the  cause  as  receivers,  or  receivers 
and  managers.  This  is  evident  from  the  order  of  the  chancellor 
made  December  6th,  1856,  in  which  he  says  that  said  trustees  were 
appointed  receivers  and  managers  of  said  railroads,  property  and 
effects,  on  the  6th  of  May  last,  and  orders  them  to  nle  an  inven- 
tory of  the  property  and  effects  received  by  themof  the  Vermont 
and  Canada  K.  it.  Co. 

On  the  6th  day  of  December,  1857,  the  chancellor  appointed 
John  G.  Smith  manager  and  receiver  in  the  place  of  John  Smith, 
deceased ;  and  on  the  25th  day  of  March,  1859,  appointed  Joseph 
Clark  receiver  and  mana^r,  in  place  of  G-eorge  M.  Dexter,  who, 
it  seems  from  the  order,  liad  been  a  trustee  of  the  first  mortgage, 
and  receiver,  and  had  resigned.  In  a  notice  signed  by  Lucius^. 
Peck,  as  solicitor  and  president  of  the  Vermont  and  Canada  B.  B. 
Co.,  dated  April  24th,  1860,  reouiring  the  defendants  in  the  cause 
to  appear  ana  show  cause  why  tne  prayer  of  the  petitioner,  filed  in 
the  cause,  should  not  be  granted,  Lawrence  Brainerd,  Joseph  Clark 
and  John  Smith  were  named  as  receivers  and  managers  of  the 
Vermont  and  Canada  and  Vermont  Central  Bailroads.  Numerous 
otlier  orders  were  made  by  the  chancellor  during  the  pendency  of 
the  cause,  but  as  they  have  no  connection  with  or  relation  to  the 
subject  matters  now  in  controversy,  no  allusion  is  made  to  them. 

The  cause  was  finally  heard  at  the  January  Term,  1861,  of  the 
Supreme  Court,  and  remanded  to  the  Court  of  Chancery  with  a 
mandate  to  enter  a  decree  for  the  orator ;  and  that  the  contracts 
entered  into  between  the  Vermont  and  Canada  B.  B.  Co.  and  the 
Vermont  Central  B.  B.  Co.,  on  the  24th  day  of  August,  1849,  and 
the  9th  day  of  July,  1850,  were  valid  and  binding ;  and  that  the 
Vermont  and  Canada  B.  B.  Co.  was  entitled  to  have  the  tolls  and 
income  of  the  said  roads  directed  to,  and  applied  to  the  payment 
of  the  rent  due  and  growing  due  under  said  lease,  for  the  use  of 
said  road.  In  pursuance  of  said  mandate  a  final  decree  was  signed 
by  the  chancellor  on  the  13th  day  of  July,  1861,  in  which  it  was 
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ordered  and  decreed  that  the  poBsesBion,  management  and  control 
of  both  of  said  railroads  and  railroad  property  ghonld  be  continued 
in  the  then  receivers,  subject  to  the  order  and  direction  of  the 
court,  with  power  of  removal  at  all  times ;  that  the  receivers'  ac- 
counts Bhonld  be  settled  and  the  money  Uien  in  their  hands,  and 
which  might  come  into  their  hands,  derived  from  the  income  of 
said  roads,  be  paid  to  the  Yermont  and  Canada  B.  B.  Co.  until  the 
amonnts  due  and  growing  due  to  the  Vermont  and  Canada  R.  B. 
Ck>.,  and  the  costs  of  the  suit,  should  be  paid  and  satisfied.    The 
reasons  and  ^unds  for  that  decision  and  mandate  are  clearly  and 
fully  stated  m  the  opinion,  drawn  up  by  Judge  Bakbett,  in  the 
atth  Vt.  2. 

On  the  11th  day  of  November,  18C3,  the  Vermont  and  Canada 
B.  B.  Co.  filed  a  petition,  addressed  to  the  Court  of  Chancery  of 
Franklin  County,  setting  forth  the  previous  proceedings  in  the 
cause,  and  that  the  rents  provided  for  therem  were  largely  in- 
creased by  the  cost  of  further  construction  of  the  petitioner's  road, 
so  that  the  computation  for  rent  provided  for  in  the  lease  and  deed 
of  security,  was  increased  from  $1,848,500  to  about  $1,700,000, 
and  that  still  further  large  sums  for  costs  of  construction  were  in 
course  of  expenditure;  uiat  there  was  then  due  to  the  petitioner 
for  rent  in  arrear,  about  $950,000 ;  that  the  net  income  of  the 
roads  and  property  was  insufiicient,  and  would  be  for  many  years, 
to  pay  accruing  rents  and  rents  in  arrear ;  that  the  whole  or  prin- 
cipal part  of  me  first  mortgage  bonds  were  due. and  unpaid;  that 
the  Vermont  Central  B.  B.  Co.  was  insolvent  and  had  no  means 
with  which  to  pay,  except  net  income ;  that  disastrous  litigation 
existed ;  that  the  petitioners'  stock  and  the  bonds  had  depreciated 
in  value,  and  that  to  settle  all  matters  in  controversy,  and  to  in- 
crease the  value  of  both  the  stock  and  bonds,  they,  and  a  very 
large  proportion  of  the  holders  of  the  first  mortgage  bonds,  actings 
by  their  agents  and  attorneys,  O.  W.  Davis,  Joseph  Andrews  and 
Otis  Drury,  had  entered  into  an  agreement  which  provided : 

First, — -That  the  capital  stock  of  the  Vermont  and  Canada  B,  B. 
Co.  should  be  at  once  increased  to  two  million  dollars,  and  on  such 
increase  dividends  should  be  payable,  commencing  on  the  1st  day 
of  April,  1863. 

Second, — ^That  the  sum  of  $71,800  should  be  paid  by  the  trus- 
tees of  the  first  mortgage  to  the  Vermont  and  Canada  B.  B.  Co., 
at  such  time  as  the  trustees  might  be  able  to  do  so  without  delay- 
ing  the  construction  of  the  road  from  Swanton  to  Canada  line. 

Third, — That  the  road  from  Swanton  to  Canada  line  was  to  be 
built  without  delay  from  the  funds  in  the  hands  of  the  receivers 
and  trustees,  and  as  expenditure  should  be  made  therefor,  stock  of 
the  Vermont  and  Canada  B.  B.  Co.  was  to  be  issued  to  the 
holders  of  the  first  mortgage  bonds,  as  they  might  determine  to 
leceive  the  same,  either  by  subscription  or  in  payment  of  interest 
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eoupoDB,  with  a  proviso  that  the  stock  so  to  be  issued  sliould  not 
exceed  $250,000. 

Said  agreement  was  made  subject  to  the  approval  of  the  stock- 
holders of  the  Vermont  and  Canada  R.  B.  Co.,  and  on  condi- 
tion that  such  a  decree  should  be  obtained  in  a  suit  then  pending 
— the  bill  for  that  purpose  to  be  amended  if  necessary — ^as  should 
render  the  adjustment  legal  and  binding  on  all  parties  interested 
in  both  of  said  roads,  that  such  legislation  should  be  obtained  as 
would  render  said  agreement  legal,  and  that,  if  ratified  and  carried 
out,  it  should  be  in  full  dischai^  and  settlement  of  all  claims  in 
favor  of  either  dass  of  bondholders  against  the  Yermont  and 
Canada  B.  B.  Co.,  and  of  all  matters  of  dispute  between  said 
parties.  The  agreement  also  provided  for  the  settlement  and  pay- 
ment of  the  incidental  expenses  of  the  Yermont  and  Canada 
B.  B.  Co.  out  of  the  trust  funds;  that  all  suits  and  actions 
against  the  Yermont  and  Canada  B.  R  Co.  and  the  trustees  of 
the  first  mortgage  should  be  discontinued,  and  the  costs  of  all 
suits  pending  and  the  expenses  of  the  committee  of  the  first  mort- 
gage bondholders  should  be  paid  out  of  the  trust  fund.  The  peti- 
tion  further  dleged  that  the  parties  represented  bv  said  agreement 
were  desirous  that  it  should  be  carried  into  f  uU  and  final  execution ; 
that  the  L^slature  of  the  State,  by  an  act  approved  Novem- 
ber 4th,  1863,  had  authorized  the  Yermont  and  Canada  R  B. 
Co.  to  convert  its  back  rent  into  stock  and  to  increase  its  capital 
stock  for  that  purpose,  on  such  terms  as  the  Court  of  Chancery, 
having  jurisdiction  in  the  cause  then  pending  in  Franklin  Countv, 
should  deem  just  and  equitable,  for  the  purpose  of  carrying  said 
adjustment  into  effect ;  and  that  proceedings  might  be  had  under 
the  power  and  authority  conferred  by  the  act  by  a  petition  in  said 
cause,  by  any  pai-ty  thereto,  without  the  dilatory  and  formal  pro- 
ceedings usual  in  cases  of  bills  and  other  pleadings  in  equity. 
The  stockholders  of  the  Yermont  and  Canada  B.  B.  Co.,  at  a 
meeting  called  for  tliat  purpose,  on  the  Ist  day  of  October,  1868, 
approved  and  adopted  said  contract  of  settlement,  with  certain  un- 
important modifications,  and  at  a  meeting  appointed  for  the  Sth 
day  of  November,  1863,  adopted  a  resolution  tnat,  '^  with  the  view 
and  for  the  purpose  of  enabling  this  company  to  carry  out  the 
compromise  made  with  the  committee  of  the  first  mortgage  bond- 
holders and  the  Yermont  Central  B.  B.  Co.,  the  act  of  the  L^slature 
of  Yermont,  approved  November  4th,  1868,  is  hereby  accepted.'" 

At  a  term  of  the  Court  of  Chancery,  holden  on  the  19th  day  of 
January,  1864,  it  appearing  that  the  order  of  notice  made  by  the 
chancellor  had  been  complied  with,  the  petition  came  on  for  hear- 
ing. The  Yermont  and  Canada  B.  a.  Co.,  Yermont  Central 
B.  B.  Co.,  Brainerd,  Clark  and  Smith  (the  then  receivers),  and 
Silas  Fierce,  a  bondholder,  appeared  by  their  respective  solici- 
tors, and  O.  W.  Davis,  Joseph  Andrews,  Otis  Drury,  Geo.  M. 
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I>exter  and  Estes  Howe  appeared  in  person;  and  no  objection 
being  made  to  the  granting  of  the  prayer  of  the  petition,  and  it 
appearing  that  the  matters  stated  in  the  petition  were  tme,  and 
tnat  canying  the  adjustment  set  forth  in  the  petition  into  effect 
would  be  just  and  equitable  to  all  parties  interested  in  said  roads 
and  property,  it  was  ordered  and  decreed  that  the  Vermont  and 
Canada  £.  it.  Co.  mi^ht  increase  its  capital  stock  to  sudi  an 
amount  that  its  capit^  stock  should  be  two  million  dollars,  and 
that  that  sum  should  be  the  basis  for  the  computation  of  the  rent 
provided  for  in  the  original  lease,  except  as  thereinafter  proyided ; 
that  said  rent  should  be  chargeable  upon  the  whole  propei*ty  and 
income  of  said  roads,  and  that  said  rent  should  be  paid  by  the 
trustees  and  receivers  from  time  to  time  in  possession  of  said  roads 
BJid  property,  and  from  the  income  thereof,  so  far  as  the  same  can 
be    earned;  that  the  incidental  expenses  of  the  Yermont  and 
Canada  B.  B.  Co.,  the  costs  and  expenses  in  suits  which  were  or- 
dered to  be  discontinued,  the  reasonable  charges  and  expenses  of 
the  oommittee  of  the  first  mortgage  bondholders,  and  me  future 
services  and  expenses  of  the  advisoiy  committee  should  be  paid  by 
the  trustees  and  receiyers ;  that  the  trustees  and  receivers  shoulo, 
^thin  three  years  from  the  1st  day  of  June,  1864,  pay  the 
Vermont  and  Canada  E.  R  Co.  the  sum  of  $97,000,  with  in- 
terest from  said  1st  day  of  June,  and  that  the  Yermont  and 
Oanada  B.  S.  Co.  should  not  demand  or  receive  any  further  or 
other  sum,  for  or  on  account  of  any  rent  or  interest  in  the  premises, 
then  due  or  outstanding  in  its  favor,  prior  to  June  1st,  1864,  or  for 
any  incidental  expenses  prior  to  June  1st,  1863.    That  additional 
stock   might  be    issued  by  the  Yermont    and   Canada    Co.  if 
it   should  be  required,  to  pay  the  expense  of  constructing  any 
road  that  it  was,  or  should  be,  by  law  compelled  to  build,  and  that 
said  stock  should  stand  the  same  as  the  stock  previously  issued ; 
that  O.  W.  Davis,  Joseph  Andrews  and  Otis  Drury,  the  then  com- 
mittee of  the  first  mortgage  bondholders,  and  their  successors  as 
such  committee,  who  should  be  appointed  annually  by  such  bond- 
holders, at  a  public  meeting  callea  upon  reasonable  notice  for  that 
pnrpoee,  should  constitute  an  advisoiy  board,  in  respect  to  the 
management  of  said  roads  and  property,  with  a  right  to  advise  the 
trustees  and  receivers  in  respect  thereto,  and  with  a  right  to  inspect 
the  books,  papers  and  accounts  of  the  trustees  and  receivers.     And 
said  comnuttee  were  constituted  the  auditors  of  the  accounts  of  the 
trostees  and  receivers,  and  if  they  should  approve  of  the  same, 
thev  were  to  be  allowed  to  pass  without  furtner  proceedings;  but 
if  they  should  not  approve  of  any  part,  the  usual  reference  was  to 
be  made  for  examination  and  decision  by  the  court;  that  the 
tmstees  should  annually  print  and  distribute  to  all  the  first  mort- 
gage bondholders,  whose  names  and  residence  should  be  known 
to  them,  a  report  of  the  earnings  and  expenditures  of  said  business, 
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with  a  statement  of  its  affairs  and  prospects  in  general  for  the  year 
preceding  such  report ;  that  all  suits  pending  ^xoept  one  in  Chit- 
tenden County  Court  of  Chancery)  respecting  said  roads  and  prop- 
erty, either  against  the  Vermont  and  Canada  Co.  or  the  trustees 
and  receiyers,  should  be  discontinued;  that  the  trustees  of  the 
second  mortage,  the  Vermont  Central  R.  R.  Co.  and  Vermont 
and  Canada  K.K.  Co.,  should  haye  the  right  at  dl  times  to  object 
to  any  part  of  the  accounts  of  the  trustees  and  receiyers  before 
the  same  were  passed  upon  by  the  court  That  the  cause  in  whidi 
the  petition  was  filed  snould  be  continued  on  the  docket  of  the 
Court  of  Chancery,  and  that  any  party  in  said  cause  should  be  at 
liberty  to  apply  to  the  court  from  time  to  time  for  further  orders 
in  the  premises,  as  they  might  be  adyised. 

On  the  20th  day  of  Februaiy,  1866,  the  trustees  of  the  first  and 
second  mort^ges,  and  certain  bondholders  under  both  mortg^es^ 
brought  a  bill  of  complaint  against  the  Vermont  and  Canada  K.  R. 
Co.,  Vermont  Central  R.  R.  Co.  and  a  large  number  of  the  bond- 
holders under  both  mortgages,  returnable  to  the  April  term,  1866^ 
of  the  Franklin  County  Court  of  Chancery,  setting  forth  that 
the  trustees  of  both  mortgages  and  a  committee  of  the  two  classes 
of  bondholders  had  entered  mto  an  agreement  to  settle  and  adjust 
certain  doubts  and  diflScnlties  as  to  the  rights  of  the  two  classes  of 
bondholders  and  as  between  each  other,  and  praying  that  the  pro- 
visions of  that  agreement  might  be  decreed  to  be  enforced  and 
carried  into  execution.  Seryice  of  the  bill  was  made  upon  the 
Vermont  and  Canada  R.  R.  Co.  and  the  Vermont  Central  R.  R.  Co., 
and  an  order  of  notice  was  made  as  to  the  other  defendants.  The 
bill  was  returned  to  the  aforesaid  term  of  the  Court  of  Chancery, 
and  it  appearing  that  the  order  of  notice  had  been  complied  with, 
and  none  of  the  defendants  appearing  or  making  any  answer  to  the 
bill,  it  was  ordered  and  decreed  that  the  bill  be  taken  as  confessed 
as  to  each  and  all  of  them.  A  decree  was  drawn  up  and  signed  on 
tiie  14th  day  of  April,  1866.  The  decree  provided  for  the  issuing 
of  new  coupons  and  bonds  in  substitution  lor  those  first  issued,  ex- 
tending the  time  of  payment  of  both  classes  of  bonds,  and  fixed 
the  time  of  payment.  It  expressly  recognized  the  prior  and  para- 
mount rights  of  the  Vermont  and  Canada  R.  R.  Co.,  as  provid^  for 
in  its  lease,  and  the  instruments  in  addition  thereto,  and  in  the 
decrees  of  the  Court  of  Chancery  theretofore  rendered  in  this 
cause,  which  were  to  be  recognized  and  preserved  inviolate,  and  it 
directed  as  to  payments  to  be  made  to  tne  first  and  second  mort- 
gage bondholders  out  of  the  trust  funds,  after  paying  all  sums 
which  the  Vermont  and  Canada  R.  R.  Co.  should  be  entiSed  to.  It 
further  provided  that  the  advisory  board,  provided  for  in  tlie 
decree  of  January  19th,  1864,  should  thereafter,  and  until  other- 
wise ordered,  be  constituted  of  two  first  mortgage  bondholders  and 
one  second  mortgage  bondholder. 
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On  the  4th  day  of  Angnst,  1865,  the  receivers  filed  a  petition  in 
the  original  cause,  setting  forth  the  gross  income  and  expenses  of 
said  ro^s  and  property  for  the  years  1864  and  1865,  the  necessity 
for  farther  improvements  in  the  property  and  the  purchase  of  cars 
and  engines,  and  setting  forth  why  said  improvements  were  re- 
quired and  snch  additional  cars  and  engines  needed ;  at  what  points 
the  improvements  should  be  made,  the  kind  and  character  ot  sncli 
improvements,  and  the  number  and  kind  of  engines  required ;  that 
they  had  no  funds  with  which  to  pay  for  such  improvements  and 
equipment,  that  the  accruing  and  expected  earnings  of  the  prop- 
erty, over  expenses,  would  not,  for  a  very  considerable  time,  be 
samcient  to  provide  for  such  improvements  and  eauipment,  and 
that  tiie  use  of  the  same  for  such  purposes  would  necessarily 
require  the  suspension  of  the  payment  oi  dividends  and  interest 
provided  for  in  the  decrees  before  made  and  secured  on  said  roads 
and  property.  The  pNetition  prayed  that  the  court  would,  upon 
dae  notice  to  the  parties,  and  upon  hearing,  order  and  direct  tnat 
for  the  uses  set  forth  in  the  petition  the  sum  of  $700,000  might 
be  raised  and  obtained  by  them,  in  such  manner,  for  snch  time,  at 
each  rate  of  interest  and  under  such  provisions  as  to  the  securing, 
paying,  liquidating,  funding  or  capitalizing  the  same,  or  any  part 
or  claiffi  thereof,  as  to  the  court  should  seem  meet,  and  that  such 
further  order  and  direction  might  be  made  as  to  the  court  should 
seem  fit  The  petition  was  presented  to  the  chancellor  at  chambers 
on  the  10th  day  of  August,  1865.  Notice  was  oi-dered  by  the 
chancellor  to  be  given  to  the  Vermont  and  Canada  B.  B.  Co.,  the 
Yermont  Central  B.  B.  Co.,  the  committee  of  the  first  mortgage 
bondholders  and  the  trustees  of  the  second  mortfi;age  and  com- 
mittee of  the  second  mortgage  bondholders,  by  delivering  a  copy, 
with  the  order  of  the  chancellor,  to  each,  and  that  the  petition 
should  stand  for  hearing  on  the  81st  day  of  August,  1865.  The 
hearing  was  continued  to  the  7th  day  of  September,  at  which  time, 
it  appearing  that  the  order  of  notice  had  been  complied  with,  and 
the  Vermont  and  Canada  B.  B.  Co.  having  appeared  by  its  solicitor 
and  a  majority  of  its  directors,  and  the  Vermont  Central  B.  B. 
Co.  by  its  solicitor,  and  J.  M.  Pinkerton  and  W.  C.  Smith  in  per- 
son, and  B.  F.  Taylor  and  others  by  a  communication  in  writing, 
from  E.  J.  Phelps,  their  solicitor,  having  informed  the  court  that 
th^  do  not  object  to  the  granting  of  the  prayer  of  the  petition, 
and  the  receivers  having  appeared  in  person  and  by  their  solicitor,, 
and  proofs  having  been  neard  in  support  of  the  petition,  and 
counsel  having  been  heard  thereon,  and  it  having  then  been  made 
manifest  to  the  court  that  the  matters  stated  and  set  forth  in  the 
petition  were  true,  it  was  ordered  and  directed  that  the  receivers 
be  authorized  to  borrow  such  sums,  not  exceeding  in  the  whole 
$700,000,  as  should  in  their  judgment  bo  necessary  for  the  uses 
and  purposes  set  forth  in  the  petition.  And  in  order  to  raise  said 
4  A.  &  E.  R.  Cas.— 4 
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money,  if  practicable,  without  embarrassing  or  suspending  the  pay- 
ment of  rents,  dividends  or  interest  named  in  the  decrees  before 
passed  in  the  cause,  it  was  ordered  and  directed  that  the  recei^^s 
and  manners  be  authorized  and  empowered,  as  such,  to  issue  and 
dispose  of  their  promissory  notes  for  such  sums  and  on  such  time, 
or  times,  not  exceeding  ten  years  from  the  date  thereof,  at  such 
rate  of  interest,  not  exceeding  eight  per  cent  free  from  income 
tax,  and  payable  at  such  places  and  times  as  they  might  judge 
expedient,  and  specially  to  pledge  and  secure  a  lien  upon  the  en- 
gines and  cars  wnich  had  been  s^ded  to  the  equipment  of  the  line 
since  January  Ist,  1864,  with  all  the  cars  ana  engines  to  be  pur- 
chased with  the  funds  so  raised,  for  the  ultimate  payment  of  said 
notes  and  interest ;  and  to  set  aside  from  year  to  year  as  a  fund, 
wherewith  primarily  to  meet  and  liquidate  said  interest  and  prin- 
cipal, as  the  same  snould  become  due,  the  car  SDrvioe  (so  callea}  of 
all  said  engines  and  cars  so  pledged  for  tiie  security  of  said  notes 
and  interest.  And  that  the  sum  so  set  aside  should  be  used  to  pay 
oS.  the  interest  as  it  might  accrue,  and  the  balance  to  constitute  a 
sinking  fund  wherewith  to  pay  off  and  extinguish  said  loan  and 
notes  when  due,  with  leave  to  the  receivers  and  managers  to  use 
said  sinking  fund  in  the  purchase  of  said  notes  before  due,  or  to 
invest  the  same  in  public  securities.  And  if  the  interest  or  prin- 
cipal of  said  notes  should  not  be  paid  when  due,  the  holders  were 
given  liberty  to  apply  to  the  court  for  relief  by  the  enforcement 
and  realization  of  said  securities.  And  in  case  the  receivers  and 
managers  should  not  be  able  to  raise  money  in  the  manner  indi- 
cated, they  were  authorized  to  make  such  temporary  loans  as  might 
be  needful,  on  the  credit  of  the  funds  and  assets  of  said  receiver- 
ship and  management,  and  to  repay  the  same  out  of  any  earnings 
accrued  or  to  accrue  from  the  business  of  the  line. 

On  the  15th  day  of  April,  1867,  the  receivers,  as  such,  and  as 
trustees  of  the  second  mortgage,  filed  a  second  petition  in  the 
cause,  setting  forth  that  the  erection  of  depots  and  mad^e  shops 
under  the  direction  of  the  court,  had,  by  the  unexpected  increase 
of  cost  of  material  and  the  price  of  labor,  increased  the  expendi- 
ture therefor  by  quite  a  large  amount.  That  they  found  tine  in- 
terests of  the  roads  and  property  in  their  management  made  it 
absolutely  necessary  for  them  to  obtain  control  and  management 
of  a  branch  road  running  easterly  from  St.  Johns,  Canada,  called 
the  Stanstead,  Shefford  and  Chambly  B.  E.,  and  that  this  could 
only  be  done  by  purchasing  the  stock  of  said  road,  and  the  bonds 
secured  by  a  mortgage  thereon,  which  required  an  expenditure  of 
about  $364,000.  Also  that  the  necessity  of  such  purcnaso  was  as- 
sented to  and  approved  by  all  parties  interested  in  said  trust ;  that 
they  had  been  compelled  to  expend  the  income  and  earnings  of  the 
property  for  other  purposes  necessary  to  its  safety  and  protection, 
and  that  as  a  result  of  all  such  expenditure,  they  were  tnen  under 
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liabOities  for  the  trust  of  about  $753,302.98.    That  on  the  Ist  . 
day  of  June,  1867,  the  $97,000  ordered  by  the  decree  of  1864  to 
he  paid  to  the  Yermont  and  Canada  S.II.  Co.,  would  become  due 
and  payable,  with  interest ;  that  the  dividends  to  the  Yermont  and 
Canada  B.  R.  stockholders,  and  the  interest  on  the  first  and  secoud 
mortgage  bonds,  would  become  due  at  the  same  time,  and  that  the 
interest  on  the  equipment  loan,  authorized  by  the  decree  of  1865, 
would  become  due  on  the  Ist  day  of  May,  1867 — making  a  total 
of  liabilities  due,  or  to  fall  due  by  said  1st  day  of  June,  of  $1,142,- 
^02.98.    That  most  of  the  expensive  erections,  and  the  new  road 
built,  were  u^n  the  Yermont  and  Canada  R.  R,  and  had  added 
materially  to  its  cost  and  value.    That  for  the  purpose  of  providing 
means  to  meet  said  existing  and  maturing  liabilities,  they  and  the 
authorized  representatives,  agents  and  committees  of  all  the  differ* 
ent  interests  in  the  said  trust  property,  had  agreed  upon  a  plan 
which  provided  that  the  stock  of  the  said  Yermont  and  Canada  S. 
R  Co.  should  be  increased  $250,000,  to  be  used  to  pay  the  sums  then 
due  the  Yermont  and  Canada  R.  R  Co.,  and  the  dividends  to  fall 
due  June  1st,  1867,  and  the  balance  to  be  used  by  the  managers  in 
liquidation  of  the  claims  against  the  trust.    That  the  managers  be 
authorized  to  issue  obligiddons  or  notes  with  coupons  attached, 
payable  semi-annually  at  seven  per  cent  interest,  to  run  twenty 
years  from  date,  secured  by  a  pledge  of  the  stock  and  mortgage 
bonds  of  said  Stanstead,  Shefiord  and  Chamblv  R  R.  Co.,  the  first 
and  second  mortgage  bondholders  to  accept  tne  said  notes  in  pay- 
ment of  the  interest  due  on  said  bonds  on  the  first  days  of  June  and 
December,  1867,  and  the  second  mortgage  bondholders  to  take 
$150,000  of  said  notes,  and  pay  the  managers  in  cash  for  them ; 
the  balance  of  said  notes  to  be  used  by  the  managers  for  the  liquida- 
tion of  debts  against  the  trust ;  and  that  the  managers  be  author- 
iz^  to  issue  $300,000  of  notes  in  addition  to  those  issued  by  them 
under  the  decree  of  the  court,  known  as  the  '^  equipment  loan,." 
and  upon  the  same  general  terms  and  conditions,  to  be  secured  by 
the  stock  of  said  road ;  and  praying  that  a  decree  be  made  confirni- 
inff  said  agreement.     An  order  of  notice  was  made  by  the  chan- 
cellor, ana  the  petition  stood  for  hearing  on  the  1st  day  of  May, 
1867,  at  which  time,  it  appearing  that  the  order  of  notice  had  been 
complied  with,  and  the  trustees  of  the  second  mortgage,  and  the 
persons  constituting  the  advisory  board  of  the  first  and  second 
mortgage  bondholders,  the  parties  named  in  the  said  order  and  peti- 
tion, having  dulv  appeared,  and  one  stockholder  in  the  Yermont 
and  Canada  R.  K.  Co.,  and  a  holder  of  part  of  the  equipment  loan 
Wing  appeared  by  counsel,  and  upon  proof  produced  in  support 
of  the  petition,  the  court  found  ana  adjud^d  that  all  the  facts  set 
forth  in  the  petition  were  true ;  and  it  naving  been  proved  that  at 
a  duly  notined  meeting  of  the  stockholders  of  the  Vermont  and 
Canada  B.  R  Ca  it  was  voted  that  the  stock  of  the  company  bo 
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increased  $250,000,  it  was  adjudged  and  decreed  that  the  stock  of 
the  Yermont  and  Oauada  R.  Iv.  Co.  be  increased  $250,000,  said  stock 
to  be  delivered  to  the  receivers  and  mana^rs  to  deliver  to  said 
Vermont  and  Canada  K.  R.  Co.  enough  oi  said  stock  to  paj  the 
$97,000  which  was  ordered  to  be  paid  to  it  by  the  decree  of  1864^ 
with  interest,  and  to  pay  with  said  stock  the  dividends  due  the 
Yermont  and  Canada  K.  K.  stockholders  on  the  1st  of  Jane,  1867, 
and  the  proceeds  of  the  balance  of  the  stock  to  be  appropriated  bj 
them  to  the  payment  of  the  liabilities  against  the  trust ;  said  in- 
crease of  stock  to  be  in  full  for  all  expenses  and  payments  for  con- 
struction and  erections  upon  or  for  said  Yermont  and  Canada  S. 
B.  to  that  time;  and  that  nothing  therein  contained  should  bo 
construed  as  impairing  the  riffht  of  the  Yermont  and  Canada  R  S. 
Co.  to  its  ri^ht  of  priority  oi  payment  from  the  income  and  earn- 
ings of  said  roads,  as  established  by  former  decrees.    That  the 
managers  be  authorized  to  issue  obligations  or  notes  to  run  twenty 
years  from  date,  with  interest  at  the  rate  of  seven  per  cent,  pavable 
semi-annually,  for  the  sum  of  $500,000,  to  be  secured  by  a  pledge 
of  the  stock  and  mortgage  bonds  of  the  Stanstead,  Shefford  and 
Chambly  R.  R.  Co.,  and  tOl  of  the  net  earnings  of  said  road,  the  re- 
ceivers and  managers  to  hold  and  retain  in  their  hands  as  a  security 
for  the  accruing  interest  on  said  notes,  and  the  payment  of  the 
principal,  when  due,  all  on  the  said  stock  and  bonds  and  the  net 
earnings  and  income  on  said  road,  to  be  strictly  kept  apart  for  the 
payment  of  said  interest  and  notes ;  the  holders  of  the  first  and 
second  mortgage  bonds  to  accept  said  notes  in  pavment  for  the  in- 
terest falling  due  on  said  bonds  on  the  first  days  of  June  and 
December,  1867,  the  second  mortgage  bondholders  to  take  $150,- 
000  of  said  notes  and  pay  the  managers  cash  for  the  same,  and  the 
balance  of  said  notes  to  he  used  by  the  managers  for  the  liquida- 
tion of  debts  against  the  trust ;  and  to  issue  the  further  sum  of 
$300,000  in  notes,  at  a  rate  of  not  exceeding  eight  per  cent  inter- 
est, to  run  not  exceeding  ten  years  from  the  date  thereof,  in  addi- 
tion to  those  issued  by  them  under  a  former  decree  of  the  court, 
made  September  7th,  1865,  and  known  as  the  '^  equipment  loan/^ 
and  upon  the  same  general  terms  and  conditions,  to  be  secured  by  a 
pledge  of  the  engines  and  cars  pledged  by  that  decree,  and  certain 
engines  and  cars  that  had  been  added  to  the  equipment  since  Sep- 
tember 7th,  1865,  and  the  same  provision  for  setting  aside  the  car 
service  as  a  sinking  fund  as  was  contained  in  that  decree ;  the  avails 
of  such  notes  to  be  applied  by  the  receivers  and  managers  to  the 
extinguishment  of  liabilities  against  the  trust 

At  a  meeting  of  the  directors  of  the  Yermont  and  Canada  R.  R 
Co.,  holden  on  the  11th  day  of  April,  1867,  the  following  preamble 
and  resolutions  were  passed : 

Whebbas,  The  committee  of  the  first  and  second  mortgage  bond- 
holders of  the  Yermont  Central  R.  R.  Co.  have  this  day  communi- 
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cated,  through  its  president,  a  propoeition  looking  to  the  funding 
of  the  entire  floating  indebtedness  upon  the  property,  and  to  the 
r^iilar  continuance  of  the  payment  of  rents  upon  the  Yermont  and 
Canada  B.  K.  stock,  and  the  interest  upon  the  several  classes  of 
honds,  and  as  a  part  of  said  plan  proposing  that  this  company  should 
increase  their  capital  stock  $250,000  in  consequence  of  increased 
length  of  road  and  permanent  improvements  to  the  property  of 
this  company.  It  is  therefore  voted  that  the  directors  hereby 
signify  their  approval  of  the  proposition  submitted,  and  that  a 
meeting  of  the  stockholders  of  this  company  be  notified  to  be  held 
on  the  evening  of  the  22d  inst.,  to  consider  and  act  upon  the  pnv 
posed  increase  of  capital  stock.  That  this  company  will  join  with 
the  parties  in  interest  in  a  petition  to  the  Court  of  Chancery  of 
Yermont,  for  such  order  and  proceedings  as  will  secure  the  end 
contemplated  in  said  proposition,  and  that  the  clerk  call  a  special 
meeting  of  the  stockholders,  to  be  held  on  the  22d  day  of  April, 
1867,  at  8  P.M. 

A  meeting  of  said  stockholders  was  called  and  held  agreeably  to 
said  vote,  at  which  it  was  voted  to  increase  the  capital  stock  of  said 
company  $250,000. 

On  the  16th  of  August,  1867,  the  receivers  and  managers,  as  such, 
and  as  trustees  of  the  first  mortgage,  filed  a  petition  in  the  cause, 

5 raying,  for  certain  reasons  stated,  that  Lawrence  Brainerd  and 
oeeph  Clark,  two  of  said  receivers  and  managers,  might  have  leave 
to  resijm  and  be  discharged,  and  that  their  accounts  as  such  might 
be  setfled  and  passed,  and  that  B.  P.  Cheney  and  R.  F.  Taylor 
mi^t  be  appointed.  Also  that  the  said  Brainerd  and  Clark  and 
J.  Gregory  Smith,  trustees  of  the  first  mortage,  and  their  succes- 
sors, be  and  constitute,  with  said  Smith,  Cneney  and  Taylor,  re- 
ceivers and  managers,  a  board  of  management  (an  v  three  of  whom 
shall  be  a  quoruni),  with  power  to  make  all  needful  rules  and  regu- 
lations for  the  management  of  the  property,  and  to  run,  manage 
and  operate  the  same  under  the  decrees,'  orders  and  limitations 
before  made  in  the  cause.  On  the  16th  of  August,  1867,  this 
petition  was  presented  to  the  chancellor,  and  he,  having  found  that 
notice  thereof  had  been  given  to  the  proper  parties  in  said  cause, 
and  no  one  objecting  thereto,  and  the  matters  stated  therein  ap- 
pearing to  be  true,  oirected  an  order  and  decree  in  substantial  ac- 
cordance with  the  praver  of  the  petition. 

On  the  18th  dav  of  May,  1868,  a  petition  was  filed  in  the  cause 
by  Brainerd,  Clart,  Smith,  Cheney  and  Taylor,  representing  that 
Smith,  Brainerd  and  Clark  were  trustees  of  the  first  mortgage, 
that  Smith,  Cheney  and  Taylor  were  receivers,  and  that  they,  with 
said  trustees,  constituted  a  board  of  management  of  said  nolroads 
— ^setting  forth  that  they,  and  a  committee  of  directors  of  the 
Yermont  and  Canada  K.  K.  Co.  and  of  the  first  and  second  mort- » 
gage  bondholders,  and  certain  holders  of  the  equipment  loan,  had 
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entered  into  an  agreement  for  the  modification  of  the  decrees,  be> 
fore  made,  in  the  provisions  made  by  them  in  relation  to  a  sinldne 
fund,  and  giving  authority  to  the  trustees  and  managers  to  extend 
the  time  of  pavment  of  the  notes  or  bonds  before  that  time  giv^, 
by  the  giving  by  them  of  new  notes  or  bonds  with  the  same  liens 
and  securities  and  at  the  same  rate  of  interest,  and  praying  that 
said  agreement  might  be  ratified  and  confirmed,  and  the  two  for- 
mer decrees  so  far  modified  as  to  conform  to  the  same.  An  order 
of  notice  was  made  and  the  petition  set  for  hearing  on  the  22d  day 
of  Ma^,  1868,  at  which  time,  it  appearing  that  the  order  had  been 
complied  with,  and  the  Vermont  Central  R.  R.  Co.  appearing  bj 
its  president,  and  the  Yermont  and  Canada  R  R.  Co.  and  the 
other  |>arties  to  said  agreement  appearing  by  their  solicitors,  and  it 
appearing  that  the  facts  set  forth  m  saia  petition  were  true,  it  was 
ordered  and  decreed  that  the  articles  of  agreement  are  hereby  rati- 
fied  and  confirmed,  and  the  decrees  of  September  7th,  1864,  and 
May  Ist,  1867,  are  hereby  modified.  The  car  service  mentioned 
in  said  decrees  was  limited  and  defined,  and  after  deducting  from 
such  service  the  accruing  interest  and  the  expense  of  keeping  such 
cars  and  locomotives  in  repair,  if,  in  the  judgment  of  the  trustees 
and  managers,  the  interest  of  the  roads  should  require  it,  they  were 
authorized  to  invest  the  remainder  in  additional  equipment ;  but  if 
such  remainder  should  in  any  year  be  less  than  $50,000,  it  was  to 
be  made  up  from  the  funds  of  the  road  to  that  sum.  The  additional 
equipment  so  to  be  obtained  to  be  and  remain  a  security  to  the 
notes  issued  under  said  decrees ;  and  authority  was  given  to  the 
trustees  and  managers  to  extend  the  time  of  payment  of  the  notes 
or  iNonds,  as  prayed  for. 

At  a  term  of  the  Court  of  Chancery,  holden  at  St.  Albans,  in  the 
County  of  Franklin,  on  the  second  Tuesday  of  April,  1869,  the 
trustees  and  managers  preferred  a  third  petition  to  said  Court,  set- 
ting forth  that  thev  had  been  compelled  to  make  large  and  neces- 
sary expenditures  m  repairing  the  brid^  at  Bouses  Point,  and 
enlarging  the  docks  at  Burlington,  and  m  putting  new  and  addi- 
tional equipment  on  to  said  roads,  and  that  farther  equipment  must 
be  immediately  added ;  that  they  had  consulted  with  the  Yermont 
and  Canada  B.  B.  directors  and  the  committee  of  the  first  and  sec- 
ond mortgage  bondholders  and  many  other  persons  interested  in 
the  trust,  and  that  they  all  concurred  in  thinlang  that  they  should 
be  authorized  to  borrow  money  to  pay  said  indebtedness  and  to 
provide  said  equipment,  and  praying  that  they  might  be  authorized 
to  borrow  $500,000  and  thereafter  another  $500,000,  if  said  com- 
mittee should  concur  with  them  in  thinking  liie  interest  of  the 
trust  required  it  The  petition  came  on  for  hearing  at  said  term, 
and  it  appearing  that  the  directors  of  the  Yeimont  and  Canada  B. 
B.  Co.,  at  a  meeting  held  on  the  9th  day  of  April,  Iddd*^  voted  to 
assent  to  a  further  issue   of    equipment  bond%  net  exceeding 
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$1,000,000,  and  the  oommitteo  of  the  firsi 
bondholders  appearing  by  their  solicitor  and      ^^ 
to  the  prayer  oi  the  petition,  and  several  other  pei 
terested  in  die  trost  property,  and  the  Yermont  Central  RTR.  Co. 
and  the  petitioners  appearing  by  their  solicitors  and  making  no 
objection  to  the  prayer  of  the  petition,  and  it  appearing  that  the 
debt  against  the  trost  ought  to  be  paid  and  new  and  additional 
equipment  procured,  the  court,  on  tiie  13th  day  of  April,  1869, 
ordered  that  the  receivers  and  managers  be  authorized  and  empow- 
ered to  borrow  immediately  |500,(X)0,  and  in  order  to  raise  said 
money,  to  issue  and  dispose  of  their  promissory  notes  on  such  time 
not  exceeding  twenty  years,  and  at  a  rate  not  exceeding  eight  per 
cent  intersst,  and  to  pledge  as  a  security  for  the  same,  certain 
equipment  and  the  car  service  of  said  equipment,  snch  car  service 
to  be  set  aade  and  used,  first,  to  pay  off  such  interest  as  it  becomes 
due;  seconi,  to  pay  the  expense  of  keeping  such  equipment  in  re> 
paur ;  the  hilance  to  be  set  aside  as  a  sinking  fund,  with  the  right 
to  invest  it  in  additional  equipment,  as  provided  in  the  decree  of 
May  22, 1868,  with  the  right  to  raise  $500,000  more  in  the  same 
manner,  if,  in  their  judgment  and  that  of  the  committee  of  the 
first  and  second  mortgage  bondholders,  it  should  be  deemed  advis- 
able, and  to  pledge  as  security  for  the  same  certain  other  eauip- 
ment  and  flie  car  service  of  the  same,  provided  for  as  a  sinldng 
fund.     Said  committee  and  said  receivers  and  managers,  on  the 
28th  day  of  October,  1869,  executed  an  instrument  in  writing  of 
that  date,  in  which,  after  referring  to  said  decree,  they  say : — 

'^  Whereat,  it  was  further  provided  in  said  decree  that  one  half 
of  said  bonis  mi^ht  be  immediately  issued,  and  the  other  half 
whenever,  ii  the  judgment  of  the  said  managers  and  of  the  com- 
mittee of  tb  first  and  second  mortgage  bonaholders,  the  interest 
of  said  roadi  might  require ;  now,  we,  after  due  consideration  of 
the  premisa  and  interests  of  all  concerned,  do  assent  to  the  issue 
of  the  balance  of  said  loan  in  bonds  like  those  previously  issued." 

On  the  U;  day  of  March,  1870,  the  chancellor  made  an  order 
accepting  tb  resignation  of  B.  F.  Taylor  as  receiver  and  manager, 
and  discharfied  him  from  said  office. 

On  the  l^th  day  of  May,  1871,  the  trustees  and  managers  filed 
a  petition  ii  the  cause,  setting  forth  that  they  had  made  large  ex- 

Eenditures  .n  the  construction  of  the  Burlington  and  S wanton 
ranches  of  the  Yermont  and  Canada  B.  B.  and  that  there  re- 
mained due  from  the  Vermont  and  Canada  B.  B.  Co.,  on  account 
of  such  expenditures,  $500,000,  which  was  not  represented  b^  any 
stock  of  sail  company.  That  they  had  made  large  expenditures 
in  improviig  the  Vermont  and  Canada  and  Yermont  Central  B. 
Bs.,  and  ii  procuring  additional  equipment,  and  as  the  resnlt, 
there  was  (ntstanding  a  floating  debt  against  them  of  $1,500,000, 
and  that  itwas  important  that  the  debt  should  be  funded  or  paid ; 
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and  praying  that  the  Vermont  and  Canada  R.  B.  Co.  isene  additional 
Btock  to  the  amonnt  of  $500,000  and  deliver  the  same  to  them,  and 
that  they  be  authorized  to  issue  their  notes  for  $1,000,000,  payable 
in  twenty  years,  with  interest  at  eight  per  cent,  payable  semi* 
annually,  the  Vermont  and  Canada  R.  K.  Co.  to  endorse  and  gvaran- 
tee  said  notes,  and  that  they  be  empowered  to  indemnify  the  Ver- 
mont and  Canada  R.  R.  Co.  against  its  endorsement  and  guarantee. 
The  petition  came  on  for  hearing  on  the  17th  day  of  May,  1871, 
and,  it  appearing  that  the  Vermont  and  Canada  Ca  by  its 
stockholders'  vote,  had  voted  to  issue  its  additional  stocl  and  en- 
dorse and  guarantee  the  notes  of  the  trustees  and  maaacers  in 
accordance  with  the  proposition  contained  in  the  petitioi,  uiKt  the 
Vermont  Central  R.  K.  Co.  had,  by  stockholders^  vote,  approved 
of  and  assented  to  the  said  proposition,  and  both  compaiies  appear- 
ing by  their  solicitors,  and  assenting  that  the  prayer  of  Ifae  petition 
be  granted,  and  the  committee  of  the  first  and  second  mortgage 
bondholders  appearing  and  assenting  to  the  same,  and  L  appearing 
that  the  facts  stated  in  the  petition  were  true,  it  was,  tn  said  day, 
ordered  and  decreed  that  the  Vermont  and  Canada  R.  K.  Co.  issue 
its  additional  stock  to  the  amount  of  $500,000,  and  deliver  the 
same  to  said  trustees  and  mana^rs  on  account  of  the  expenditures 
made  by  them  in  the  construction  of  said  branches,  tae  expendi- 
ture so  made  by  them  to  be  a  part  of  the  cost  of  the  construction 
of  the  Vermont  and  Canada  R.  R.,  and  the  stock  cpresenting 
such  expenditure  to  be  entitled  to  dividends  and  the  sane  priority 
of  right  as  the  outstanding  stock ;  and  the  tinistecs  aid  managers 
were  authorized  to  issue  their  notes  to  the  amount  of  $1,000,000 
payable  in  twenty  years  from  date,  at  eight  per  cent  seni-annually, 
and  to  indemnify  the  Veimont  and  Canada  K.  R.  Co.  a^inst  its  en- 
dorsement and  guarantee  of  said  notes  by  a  proper  contnct,  stipulat- 
ing, among^  other  things,  that  on  their  failure  so  to  <o,  the  Ver- 
mont and  Canada  R.  K.  Co.  should  have  the  right  to  apply  for  a 
summary  order,  on  petition  for  relief  in  this  cause,  o  protect  it 
against  such  liability,  and  for  such  appropriation  of  th<  earnings  of 
the  road  as  to  the  Court  should  seem  equitable.  At  a  ^ockholders' 
meeting  of  the  Vermont  and  Canada  K.  R.  Co.,  holdenon  the  16th 
day  of  May,  1871,  it  was  voted  to  increase  the  stock  of  te  Vermont 
and  Canada  R.  R.  Co.,  and  endorse  and  guarantee  the  lotes  of  the 
trustees  and  managers  as  authorized  by  said  decree,  anl  the  treas- 
urer of  the  company  was  authorized  to  execute  said  endoeement  and 
guarantee,  and  lor  that  purpose  to  use  the  seal  of  the  conpany ;  and 
John  Porter,  the  vice-presiaent  of  the  company,  was  Bcmested  to 
see  to  the  execution  of  the  contract  provided  for  by  aid  decree, 
and  accept  the  same  on  behalf  of  the  company.  At  .  directoro* 
meeting  of  said  company,  holden  on  the  24th  day  of  Oc:>ber,  1871, 
the  said  Porter,  having  procured  such  a  contract  sigBd  by  the 
trustees  and  managers  and  approved  by  Otis  Drury,  £r  the  first 
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and  fleoond  mortgage  bondholders,  submitted  said  contract  and  it 
was  adopted  and  ordered  to  be  recorded  in  the  books  of  the  com* 
paiy. 

On  the  15th  day  of  April,  1872,  the  trustees  and  managers  filed 
a  petition  in  the  cause  settii^  forth  that  the  loan  of  $700,000,  issued 
by  them  on  the  1st  of  November,  1865,  would  fall  due  on  the  1st 
day  of  November,  1875,  and  that  provision  should  be  made  for  its 
pavment;  that  there  was  then  outstanding  against  them  a  laive 
debt  in  the  form  of  a  temporary  loan,  whi^  had  been  increased  by 
the  necessaiT  purchase  of  property  upon  the  lines  of  railroads  leased 
by  them,  wnich  leases  had  been  sanctioned  by  the  court,  and  that 
further  eauipment  was  required ;  and  praying  that  thev  might  be 
authorizea  to  issue  their  notes  for  an  amount  not  exceedm^  $§,500,- 
000  for  the  purpose  of  retiring  said  loan  of  $700,000,  an?  for  the 
other  purposes  named  in  the  petition.  An  order  of  notice  was 
made,  and  the  petition  ordered  to  stand  for  hearing  on  the  20th  day 
of  April,  1872,  at  which  time,  it  appearing  that  the  order  of  notice 
had  been  oompUed  with,  and  the  Vermont  and  Canada  and  Vermont 
Central  B.  B.  Cos.  appearing,  by  their  presidents,  and  two  of  the 
committee  of  the  first  and  second  mort^tge  bondholders  having,  by 
their  certificates  attached  to  said  petition,  assented  to  the  granting 
of  the  prayer  thereof,  that  said  temporary  loan  was  necessaiy,  and 
that  more  equipment  was  required,  and  generally  that  the  prayer  of 
the  petition  ou^ht  to  be  granted,  it  was  ordered  and  decreed  that 
the  trnstees  and  managers  be  authorized  to  issue  their  notes  for  an 
amount  not  exceeding  $2,500,000,  payable  in  not  exceeding  thirty 
years  from  date,  with  interest  not  exceeding  eisht  per  cent,  paya- 
hh  semi-annually,  for  the  purpose  of  retiring  uie  notes  embraced 
in  the  $700,000  loan  issuea  November  1st,  1865,  and  for  the  other 
purposes  stated  in  the  petition,  and  to  pledge  as  security  for  the 
same  the  engines  and  cars  covered  by  the  decree  of  September  7th, 
1865,  with  a  provision  that  as  fast  as  any  portion  of  tne  $700,000 
loan  should  be  retired  with  funds  or  notes  authorized  by  this  decree, 
the  holders  of  notes  issued  under  this  decree  shall  succeed  and  be 
subrogated  to  the  same  Uen  and  security  upon  said  engines  and  cars 
as  is  possessed  by  the  holders  of  the  notes  embraced  in  said  $700,000 
loan ;  and  that  the  notes  issued  should  constitute  a  Uen  and  charge 
upon  the  trust  property  and  the  eaminss  thereof. 

There  was  issued  and  negotiated,  under  the  decree  of  September 
7th,  1866,  $700,000  of  bon<&,  and  $680,900  of  those  were  exchanged 
for  the  bonds  authorized  to  be  issued  under  the  decree  of  April 
20th,  1872. 

Under  the  decree  of  May  1st,  1867,  $300,000. 

Tinder  the  decree  of  Miy  1st,  1867  (S.,  S.  and  C.  R.  R  loan), 
ti44^400. 

Under  the  decree  of  April  13th,  1869,  $1,000,000. 

Under  the  decree  of  May  17th,  1871,  $904^000. 
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Under  the  decree  of  April  20th,  1872,  $1,008,600,  beddes  tibe 
$680,900  exchanged  for  the  bonds  iBsned  under  the  decree  of  Sep- 
tember 7th,  1866.  8aid  bonds  are  all  ontstanding,  and  defanlt  was 
made  in  the  payment  of  interest  on  them  November  let,  1876. 

On  the  11th  day  of  Febmanr,  1870,  at  a  meeting  of  the  direeton 
of  the  Yennont  and  Canada  Ic.  B.  Co.,  a  committee  was  appointed 
and  invested  with  the  full  powers  of  the  corporation,  to  n^otiate, 
in  conjunction  with  the  trustees  and  managers  of  the  Vermont 
Central  and  Yennont  and  Canada  B.  B.  Cos.,  any  and  all  contracts 
or  bnsmess  arrangements  with  any  connecting  railroads  that  in  their 
judgment  might  oe  for  the  best  interest  of  that  company,  or  of  the 
line  of  road  of  which  the  Yermont  and  Canada  K.  IC.  formed  a 
part,  and  to  negotiate  and  arrange  witk  said  trustees  and  managem 
to  cany  out  and  perform  said  contracts  in  behalf  of  said  company. 

On  the  ^th  day  of  February,  1870,  the  committee  so  appointed 
and  the  trustees  and  managers  entered  into  a  contract  with  the 
Ogdensburg  and  Lake  Champlain  B.  B.  Co.,  by  which  the  Yer- 
mont and  Canada  B.  B.  Co.  and  the  trustees  and  managers,  in 
consideration  of  certain  rent  by  them  agreed  to  be  paid  to  the 
Ogdensburg  and  Lake  Champlam  B.  B.  Co.,  acauired  the  right  to 
the  possession,  use  and  control  of  said  road  and  all  its  property  and 
franchises  for  the  term  of  twenty  years  from  the  1st  day  of  Itturch, 
1870,  and  said  committee,  at  a  meeting  of  the  directors  of  said 
company,  holden  on  the  18th  day  of  ]\£ky,  1870,  were  constituted 
a  committee  to  obtain  frem  said  trustees  and  managers  an  agree- 
ment absolving  said  company  from  all  liability  in  so  far  asuieir 
names  may  havd  been  used  in  the  leasing  of  the  Ogdensburg  and 
Lake  Champlain  Bailroad;  and  at  a  meeting  of  said  directors, 
holden  on  the  20th  day  of  October,  1870,  the  action  of  said  com- 
mittee in  entering  into  said  contract  and  the  contract  of  indemnity 
obtained  by  them  from  the  trustee  and  managers,  was  approved. 

On  the  30th  day  of  December,  1870,  the  trustees  and  managers 
took  a  lease  of  the  Butland  Bailroad  for  the  term  of  twenty  years, 
commencing  on  the  first  day  of  January,  1871,  and  at  a  meetmg  of 
the  directors  of  the  Yermont  and  Canada  B.  B.  Co.,  holden  on 
the  6th  day  of  January,  1871,  it  was  resolved  that  the  action  of 
the  trustees  and  managers  in  entering  into  said  contract,  is  hereby 
approved,  and  the  assent  of  this  company  is  hereby  given  for  the 
approval  of  the  same  by  the  court.  And  on  the  23a  day  of  Jan- 
uary, 1871,  the  trustees  of  the  two  mortgages  of  the  Butland  Bail- 
road gave  their  assent  in  writing  to  said  contract,  or  lease,  but 
without  affecting  the  mortgage  of  its  personal  property. 

On  the  28th  day  of  November,  1870,  the  trustees  and  managers 
took  a  lease  of  the  Miesisquoi  Bailroad  for  the  term  of  twenty 
years,  commencing  from  the  time  when  said  road  should  be  com- 
pleted. 

On  the'  24th  day  of  February,  1871,  the  trustees  and  managerB» 
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in  conjunction  with  the  Nashna  and  Lowell,  the  Boston  and  Lowell 
snd  tne  Northern  B.  B.  Cos.,  entered  into*  a  contract  with  the 
Northern  Transportation  Co.  of  Ohio,  by  which  they  agreed  to 
aid  said  transportation  company  in  maintaining  a  line  of  boats 
for  the  transportation  of  passengers  and  freight  to  and  from  Og- 
densbm^. 

On  the  26th  day  of  Febmary,  1870,  the  tmstees  and  managers ' 
filed  their  petition  in  the  cause,  praying  that  the  court  would  ap- 
prove, ratify  and  confirm  their  action,  m  enteriiu^  into  such  con- 
tract  with  tne  Ogdensburg  and  Lake  Ohamplain  K.  B.  Co.,  and  on 
the  1st  day  of  March,  1870,  it  was  ordered  and  decreed  by  the 
chancellor  that  their  action  in  entering  into  said  contract  is  hereby 
ratified,  approved  and  confirmed  in  bS  respects,  and  they  are  here- 
by directed  to  go  on  and  execute  the  same.  On  a  like  petition 
filed  by  the  trustees  and  managers  on  the  20th  day  of  December, 
1870,  tney  were,  on  the  26th  of  said  December,  by  the  chancellor, 
authorized  to  enter  into  said  contract  with  tlie  Missisquoi  B.  B. 
Co.  On  the  5th  day  of  January,  1871,  the  trustees  and  managers 
filed  their  petition  in  the  cause,  praying  that  the  court  would  ap- 
prove their  action  in  entering  into  said  contract  with  the  Butland 
R.  R  Co.,  and  on  the  same  day,  it  appearing  that  the  boards  of 
directors  of  the  Vermont  Central  and  V  ermont  and  Canada  B.  B. 
Cos.,  and  the  committee  of  the  first  and  second  mortgage  bond- 
holders had  assented  to  an  order  of  the  court  approving  the  same, 
it  was  ordered  and  decreed  that  their  action  in  entering  into  said 
contract  be  approved,  ratified  and  confirmed,  and  they  were  directed 
to  go  on  and  execute  the  same.  The  committee  of  the  first  and 
second  mortgage  bondholders  assented  in  writing  to  the  contract 
made  by  the  receivers  and  managers  and  the  Vermont  and  Canada 
R  R  Co.  with  the  Ogdensburg  and  Lake  Champlain  B.  B.  Co.  in 
the  matter  of  the  issue  of  $600,000  of  bonds  by  tne  latter  company 
for  the  purpose  of  controlling  the  fieet  of  steamers  running  from 
Ogdensburg  west,  on  the  10th  day  of  September,  1871.  The 
trustees  and  managers  filed  a  petition  in  the  cause  on  the  18th  day 
of  September,  I87I,  praying  that  the  court  would  approve,  ratify 
and  amrm  their  action  in  making  said  contract  with  tne  Northern 
Transportation  Co.,  and  on  the  same  day,  it  appearing  that  said 
contract  had  been  approved  by  the  committee  of  the  first  and 
second  mortgage  bondholders,  it  was  ordered  and  decreed  by  the 
chancellor  that  their  action  in  entering  into  said  contract  be  ap- 
proved, ratified  and  confirmed. 

Beports  were  made  by  the  receivers  and  managers  to  the  com* 
mittee  of  the  mortgage  bondholders  from  1864  to  1878,  showing 
the  financial  condition  of  the  property,  its  earnings  and  the  expen- 
ditares  in  its  management. 

At  the  first  meeting  of  the  first  mortgage  bondholders  after  the 
provision  in  the  decree  of  1864  providing  for  the  appointment  of  an 
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^visorj  committee,  for  the  purpose  of  electing  snch  a  committee, 
it  was  resolved  that  sach  committee,  when  elected,  should  continue 
in  office  until  others  shonld  be  chosen.  That  meeting  was  holden 
on  the  23d  day  of  January,  1864,  and  the  first  advisory  committee 
of  three  was  then  elected.  In  1865  a  like  advisory  conmiittee  was 
elected,  and  after  that,  and  down  to  1870,  a  committee  consisting 
of  two  of  the  first  and  one  of  the  second  mortgage  bondholders,  as 
provided  in  the  decree  of  1866,  was  annually  elected.  It  does  not 
appear  that  any  advisory  committee  was  eledted  after  1870,  but 
the  persons  elected  in  that  year  continued  to  act  as  such  committee. 

Ttiis  constitutes  all  of  the  history  of  the  property  that  it  is 
deemed  needful  for  present  purpose  to  notice.  The  receivers  ap- 
pointed upon  the  petition  of  the  Vermont  and  Canada  K.  B.  Co. 
m  1861,  and  those  succeeding  them  by  appointment  of  the  Court 
of  Chancery,  in  connection  with  the  persons  and  their  succesBors 
whose  appointment  was  authorized  by  the  decree  of  August  16th, 
1867,  ana  who  were,  with  the  receivers,  constituted  a  board  of 
management,  remained  in  possession  of  said  roads  and  property, 
and  run,  operated  and  managed  the  same  down  to  the  time  when 
the  Central  Vermont  R.  R.  Co.  was  appointed  receiver  and  man- 
ager, on  the  21st  day  of  June,  1873. 

Upon  the  facts  above  stated  and  the  evidence  introduced  bearing 
upon  the  questions  in  issue,  the  rights  of  the  respective  parties  are 
to  be  determined.  And  first,  as  to  the  mortgage  bondholders: 
1^0  question  is  made  as  to  the  validity  of  both  issues  of  said  bonds, 
or  as  to  the  trust  deeds  that  were  given  to  secure  them.  The  only 
question  is,  what  security  the  holders  of  said  bonds  now  have  upon 
which  thev  are  entitled  to  rely  for*their  payment.  It  is  claimed 
for  the  holders  of  said  bonds  that  the  securities  originallv  given 
remain  intact;  that  they  are  nnaifected  by  anythm^  that  has 
transpired  since  in  the  creation  of  the  various  classes  of  indebted- 
ness which  are  represented  in  the  bill  as  funded,  trust  and  floating 
debts.  It  is  claimed  by  the  orators  that  the  holders  of  the  f  undeo, 
trust  and  floating  debts  have  priority  to  the  right  of  the  bond- 
holders, and  that  the  property  should  first  be  made  chargeable  for 
the  payment  of  those  obligations.  It  is  admitted  that  while  the 
receivers,  Under  the  decree  of  1861,  were  administering  the  prop- 
erty which  was  the  subject-matter  of  their  receivership  for  the 
uses  and  purposes  indicated  by  that  decree,  all  debts  properly  con- 
tracted by  tiiem  as  receivers,  or  which  were  authorized  by  the 
court  to  which  they  were  accountable,  and  whidi  appointed  them, 
would  constitute  a  first  lien  upon  the  property  tliey  were  adminis- 
tering. We  have  seen  that  the  purpose  and  object  to  be  answered 
by  that  decree  in  continuing  the  management,  possession  and  con- 
trol of  said  railroads  in  the  receivers,  was  to  earn  income  with 
which  to  pay  the  rent  due,  and  which  might  grow  due  to  the  Ver- 
mont and  Canada  B.  B.  Co.,  so  that  until  that  object  was  fully 
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accomplished,  or  the  reoeivere  were  discharged  by  the  parties  or 
order  of  the  coart,  they  woald  coDtinne  strict  receiyers,  and  be 
entitled  to  the  rights  and  protection  which  the  law  accords  to  snck 
receivers.  The  first  equipment  bonds  were  issned  nnder  the  de- 
cree of  September  7th,  1865,  and  it  is  claimed  by  the  orators  that 
^ere  was  f  97,000  of  rent  then  dne  to  the  Yermont  and  Canada 
R  R.  Co.  that  the  receivers  had  been  ordered  to  pay  out  of 
net  income,  and  hence  that  that  series  of  bonds  amonntin?  to 
$700,000  was  a  receivership  debt.  It  is  claimed  by  the  defend- 
ants that  the  payment  of  the  $97,000  then  due  to  the  Yermont 
and  Canada  R.  K.  Co.  had  been  so  provided  for  by  the  decree  of 
1864  that  the  receivers  were  relieved  from  all  duty  respecting  it, 
and  that  after  the  decree  of  1864  there  was  no  occasion  or  neces- 
sity for  the  continuance  of  the  receivership,  and  that  it  was  then 
legally  tenninated ;  but,  in  our  judgment,  the  right  of  the  holders 
of  Uiose  bonds,  as  well  as  all  of  tnose  that  were  subsequently  issued, 
to  priority  of  security  to  the  holders  of  the  first  ana  second  mort- 
ga^  bonds,  does  not  depend  upon  the  question  whether  the  bonds 
80  issued  were  strict  receivership  debts  or  not. 

In  the  petition  that  resulted  in  the  compromise  decree  of  1864, 
the  Yermont  Central  K.  B.  Co.,  the  trustees  under  both  mortgages, 
the  committee  of  the  first  mortgage  bondholders  and  certain  mort- 
gage bondholders  were  made  defendants.  Ample  notice  was  given 
of  the  pendency  of  the  petition.  In  the  decree  which  was  signed, 
proTision  was  made  in  the  eleventh  article  for  the  appointment  of 
the  advisory  committee  before  mentioned,  to  represent  the  interests 
of  the  first  mortgage  bondholders,  which  article  was  amended  in 
the  decree  of  1866,  by  providing  that  two  of  said  committee  should 
annually  be  chosen  by  the  first  mortgage  bondholders  and  one  by 
the  second.  Ample  notice  was  given  to  the  trustees  of  both  mort- 
gages, and  the  conmiittee  of  the  first  mortgage  bondholders,  of  the 
pendency  of  the  petition  praying  for  aumority  to  issue  the  first 
equipment  loan  bonds,  and  no  objection  was  maae  to  the  granting  of 
the  prayer  of  the  petition.  Notice  was  given  to  the  trustees  of  the 
second  mortgage,  and  the  committee  of  the  first  and  second  mort- 
gage bondhcSders,  of  the  pendency  of  the  petition  asldng  for  author- 
ity to  issue  the  second  equipment  loan  bonds,  and  they  appeared  at 
the  hearing ;  and  it  does  not  appear  that  they,  or  either  of  them, 
objected  to  the  prayer  of  the  petition  being  ^ranted.  Xo  notice 
appears  to  have  oeen  given  of  the  pendency  of  the  petition  under 
which  the  decree  was  made  authorizing  the  third  equipment  loan, 
but  it  does  appear  that  the  committee  of  the  first  and  second  mort- 
^ige  bondholders,  and  certain  other  persons  laraely  interested  in 
the  trust  property,  did  appear  upon  the  hearing  of  the  petition  and 
made  no  objection  thereto.  No  notice  was  given  of  the  pendency 
of  the  petition  asking  for  anthority  to  issue  the  fourth  equipment 
loan  bonds,  but  it  appears  that  the  committee  of  the  first  and  second 
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mortgage  bondholders  appeared  at  the  hearing,  and  assented  to  the 
making  of  a  decree  anthorizing  said  loan.  The  committee  of  the 
first  and  second  mortgage  boncmolders  were  notified  and  appeared, 
and  either  assented  or  onered  no  objection  to  the  making  of  the  sev- 
eral decrees  ilnder  which  the  bonds  were  issued  that  were  negotiated 
bj  the  receivers  and  managers.  If  the  action  of  said  committee  in 
what  was  done  by  them  was  binding  upon  the  bondholders  whom 
thev  professed  to  represent,  the  receivers  and  managers  had  fuU 
autnoritj,  as  far  as  said  bondholders  were  concerned,  to  issue  the 
bonds  authorized  by  said  decrees. 

In  examining  the  question  as  to  the  jpower  and  authority  of  said 
committee,  it  is  necessaxr  to  consider  the  facts,  as  developed  by  the 
evidence,  which  inducea  the  parties  in  interest  to  require  that  per- 
manent provision  should  be  made  for  their  appointment.  Down 
to  the  compromise  decree  of  1864  the  bondholders  were  simply 
creditors  of  the  corporation ;  they  had' no  voice  in  its  management, 
or  right  to  infiuence  or  control  its  action.  Their  right  to  be  repre- 
sented and  to  participate  in  the  mana^ment  of  the  property  which 
was  pledj^  lor  the  payment  of  theur  bonds,  was  recognized,  and 
the  provision  in  that  decree  for  the  appointment  of  such  committee 
was  to  protect  the  interest  of  the  first  mortgage  bondholders.  They 
were  constituted  an  advisory  board  in  respect  to  the  management 
of  said  roads  and  property,  with  the  right  to  advise  the  trustees  and 
receivers  in  respect  thereto.  They  were  also  constituted  auditors 
of  the  accounts  of  the  trustees  and  receivers,  and  those  accounts, 
when  approved  by  them,  were  to  be  passed  and  allowed  without 
further  proceedings ;  but  the  right  to  object  to  any  part  of  said 
accounts  was  reserved  to  the  trustees  of  the  second  mortgage  and 
the  Vermont  and  Canada  R.  B.  Co. ;  and  upon  such  objection  being 
.  filed  the  accounts  objected  to  were  to  be  examined  and  passed  upon 
according  to  the  usual  course.  As  long  as  the  mortgage  bond- 
holders availed  themselves  of  the  provisions  in  the  decrees  of  1664 
and  1866,  and  elected  and  continued  in  office  the  committee  pro- 
vided for  by  them,  they  were  legally  and  equitably  bound  by  all 
that  said  committee  may  have  done  in  the  execution  of  the  duties 
imposed  upon  them  by  virtue  of  their  office.  The  bondholders 
delegated  to  said  committee  authority  to  do  what  they  might  indi- 
viduaUy  and  collectively  have  done  in  the  premises.  The  issuing 
of  the  bonds  was  a  matter  pertaining  to  the  management  of  said 
roads  and  property,  and  about  which  said  committee  had  the  right 
to  advise  the  trustees  and  receivers ;  the  committee  either  assented 
to,  or  did  not  object  to,  the  issuing  of  said  bonds  by  the  receivers 
and  maaagerB  and  in  their  capacity  of  receive™  and  mana^rs. 
The  history  of  the  case  shows  that  both  classes  of  bondholders 
^  directly  or  indirectly  received  a  portion  of  the  avails  of  said  bonds, 
thus  adopting  and  ratifying  to  that  extent  the  acts  of  the  receivers 
imd  managers  in  issuing  and  negotiating  them.    It  probably  would 
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not  be  daimed  that  if  the  bondholders  had  individnallj  assented 
to  the  issuing  and  negotiating  of  said  bonds  npon  the  representa- 
tions made  m  the  petitions  npon  which  the  decrees  were  made 
^ving  anthority  to  issne  them,  and  which  the  court  found  to  be 
true,  that  thej  could  afterwards  question  the  right  of  the  receivers 
and  managers  to  issue  them  in  that  capacity  ;  and  in  view  of  the 
power  and  authority  given  to  the  committee  by  the  decree  of  1864, 
and  what  has  since  transpired  in  the  matter  of  adopting  and  ratify- 
ing tlie  action  of  the  conamittee,  we  think  that  the  bondholders  are 
lx>and  by  their  action  in  the  premises  as  fully  as  if  they  had  indi- 
vidaally  assented.  The  bonus  were  ne^tiated  by  the  receivers 
and  managers,  and  it  is  alleged  in  the  bin  that  the  avails  were  used 
for  the  purposes  designated  in  the  decrees  authorizing  their  issue. 
The  interest  was  paid  on  them  out  of  the  income  of  the  trust  prop- 
erty down  to  1876. 

The  receivers  and  managers  were  not  discharged  by  the  court 
until  the  appointment  of  the  Central  Vermont  B.  B.  Co.,  and  no 

Krsistent  attempt  has  been  made  to  have  them  discharged  by  the 
ndholders  or  any  one  else  interested  in  the  property.  They  were 
reoognized  as  receivers  and  managers  by  all  the  parties  interested 
in  the  property,  by  the  Legislature  of  the  State,  and  in  all  courts 
where  questions  have  been  adjudicated  affectinj^  the  rights  and 
liabilities  of  those  interested  in  the  property.  Purchasers  of  the 
bonds  rehed  upon  the  apparent  authority  of  the  receivers  and 
managers  to  issue  them,  and  unon  the  security  that  such  obligations 
ordinarily  give.  Which  has  tne  superior  eouity  I  such  purchasers 
or  the  mortgage  bondholders  ?  It  is  claimea  that  the  persons  claim- 
ing to  be  receivers  and  managers  were  not  strict  receivers,  and 
hence  that  the  obligations  whicn  they  gave  cannot  in  a  court  of 
equity  be  treated  as  receivers'  debts ;  but  in  our  judgment  it  is 
immaterial  whether  they  were  strict  receivers  or  not.  The  bond- 
holders suffered  them  to  appear  to  be  receivers,  and  to  issue  nego- 
tiable bonds  as  such,  and  where  one  of  two  innocent  parties  must 
suffer  by  the  act  of  a  third,  he  who  gave  the  power  or  opportunity 
to  do  the  act  must  bear  the  burden  of  the  consequences.  If  there 
was  any  defect  of  authority  on  the  part  of  the  receivers,  the  acqui- 
escence of  the  bondholders  in  what  has  been  done  by  them  is  as 
effectaal  as  the  most  formal  authorization  in  advance  or  ratification 
afterwards,  would  have  been.  So  that,  as  between  the  bona  fide 
Iiolders  of  the  bonds  that  have  been  issued  and  negotiated  under 
the  so-called  orders  and  decrees  and  those  that  have  been  received 
in  exchange  for  them,  and  the  Vermont  Central  B.  R.  Co.,  and  the 
tnort^rage  bondholders,  the  former  have  the  superior  right  and 
must  oe  first  paid. 

We  come  next  to  the  consideration  of  the  claims  of  the  stock- 
holders of  the  Vermont  and  Canada  B.  K.  Co.  The  contracts  en- 
tered uto  between  the  Vermont  and  Canada  G6.  and  the  Vermont 
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Central  Co.,  in  1849  and  1860,  have  been  snbfitantially  stated. 
The  history  of  the  liti^tion  that  ensued  between  the  parties  to 
those  contracts,  and  which  resalted  in  the  decree  of  1861,  is  elab- 
orately stated  in  the  report  of  the  case  in  34  Yt.  1.  The  validity 
of  said  contracts,  and  tne  right  of  the  Vermont  and  Canada  Co.  to 
the  secarity  given  by  the  contract  of  1850  for  the  rent  agreed  to 
be  paid,  was  then  established.  It  is  important,  in  determining 
what  the  present  rights  of  the  Yermont  and  Canada  stockholders 
are,  to  state  somewhat  in  detail  the  questions,  and  how  thev  arose, 
that  were  then  adjudicated.  Neither  the  Yermont  Central  R.  R, 
nor  its  income,  was  pledged  for  the  Yermont  and  Canada's  rent 
under  the  contract  of  1849.  Under  the  contract  of  1860  it  was 
agreed  that  if  the  rent  reserved  to  the  Yermont  and  Canada  R.  R. 
Co.  should  be  in  arrear  and  unpaid  for  the  space  of  four  months 
after  due,  it  should  be  lawful  for  the  Yermont  and  Canada  Co.  to  take 
possession  of  and  use  and  run  both  roads,  and  receive  all  tolls,  fare& 
and  income  receivable  for  the  use  of  the  said  roads,  and  after  paying 
all  reasonable  expenses  of  running  and  working  said  roads,  and 
making  such  repairs  of  the  same  and  the  buildings  and  structures 
connected  therewith,  and  the  expense  of  all  such  engines  and  cars 
as  might  be  necessary,  to  apply  the  residue  of  said  receipts  to  the 
payment  of  rent  then  in  arrear  and  unpaid,  whether  it  shall  become 
payable  before  or  during  the  time  wnile  so  in  possession.  The 
Yermont  and  Canada  Co.  reserved  the  right  of  resorting  to  an  action 
at  law  to  recover  any  rent  in  arrear  if  it  should  choose  to  do  so. 
There  was  a  further  stipulation  in  that  contract,  whichit  is  claimed 
by  the  Yermont  and  Canada  R.  R.  Co.,  was,  in  legal  effect,  a  mortr 

fage  by  the  Yermont  Central  R  R.  Co.  to  the  Yermont  and  Canada 
i.  R.  Co.  of  its  road  and  franchise  as  security  for  said  rent.  The 
Yermont  and  Canada  R.  R.  Co.  brought  its  bill  in  equity  praying 
that  it  might  be  let  into  possession  of  both  roads,  or  that  the  conrt 
would  aid  it  in  securing  the  income  of  the  same  pursuant  to  the 
contract  of  1860  ;  or  that  if  it  did  iiot  seem  fit  to  the  court  to  make 
an  order  putting  it  in  possession,  that  the  court  would  appoint 
some  suitable  person  or  persons,  to  be  the  receiver  or  receivers  and 
the  manager  or  managers,  of  said  roads  and  property.  It  was 
under  this  prayer  that  the  court,  in  1861,  ordered  and  decreed  that 
the  possession,  control  and  management  of  said  roads  and  property 
should  be  continued  in  the  then  receivers,  subject  to  the  order  and 
direction  of  the  court.  It  was  upon  the  application  of*  the  Yer- 
mont and  Canada  R.  R.  Co.,  and  to  render  the  security  given  by  the 
contract  of  1860  available  that  the  order  was  made,  and  the  re- 
ceivers were  ordered  to  pay  over  to  the  Yermont  and  Canada 
R.  R.  Co.  on  the  first  days  of  June  and  December  in  each 
year,  such  sums  as  might  accrue  from  the  earnings  of  said  roads  and 
property,  until  the  sums  then  due  and  growing  due  to  them  under 
the  contracts  of  1849  and  1860,  should  be  fully  paid  and  satisfied 
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It  is  claimed  that  the  rent  reserved  to  the  Yermont  and  Canada 
R.  R.  Co.  was  secnred  under  the  decree  of  1861  upon  the  gross 
income  of  the  property,  but  we .  do  not  so  understand  it.  The 
court  did  not  by  that  decree  chanse  or  yarj  the  contract  of  1850, 
but  decided  it  to  be  a  valid  and  binding  contract,  and  made  pro- 
vision for  carrying  it  into  effect ;  so  that  in  ascertaining  what  in- 
come was  secured  for  the  payment  of  said  rent,  resort  must  be  had 
to  the  contract  of  1850.  It  will  be  seen  that  by  that  contract  cer- 
tain expenses  were  first  to  be  paid  and  the  residue  of  the  receipts 
was  to  be  applied  to  the  payment  of  rent.  The  fund  that  was 
made  applicable  to  the  payment  of  rent  was  what  might  remain  of 
the  earnings  or  income  after  the  payment  of  said  expenses,  and 
this  would  oe  the  net  income.  There  is  no  ambiguity  m  the  con- 
tract ;  and  to  construe  it  as  pledging  the  gross  earnings  or  income 
would  be  ^ving  it  a  construction  not  warranted  by  me  plain  im- 
port of  its  laiiguage  or  the  evident  intent  of  theparties  who  made 
it  In  The  'Vermont  and  Canada  R.  R.  Co.  ^^  The  Vermont  Cen- 
tral R.  R.  Co.,  et  al.,  50  Vt.,  page  660,  Judge  Barrett  says,  in  re- 
markingupon  the  decision  made  in  1861,  that  the  Yermont  and 
Canada  K.  R.  Co.  was  to  have  the  net  income  from  the  use  of  both 
roads  applied  to  the  payment  of  its  rent;  and  on  page  587  he  defines 
net  eammgs  to  mean  what  is  left  after  paying  the  legitimate  cost 
and  expense  of  making  earnings  by  the  use  of  the  property. 

.The  receivers  and  managers,  and  their  successors  by  appointment, 
continued  in  the  possession,  management  and  control  of  said  roads 
and  property  without  objection  or  protest  of  the  Vermont  and  Can- 
ada R.  R.  Co.  or  any  of  its  stockholders,  until  the  21st  day  of  June, 
1873.  The  rent  upon  the  original  stock  and  the  stock  that  was 
subsequently  issued,  was  paid  by  the  receivers  and  managers  down 
to  1872 ;  no  motion  was  made  for  their  dischar^  and  no  notice  was 
^ven  that  their  duties  were  terminated  and  ended.  There  is  noth- 
mg  in  the  record  tending  to  show  but  that  the  Vermont  and  Canada 
R.  R.  Co.  and  its  stockholders  regarded  and  treated  them  as  occu- 
pying the  same  relation  to  the  property  during  all  that  time  that 
they  occupied  from  1861  to  the  time  when  the  rent  in  arrear  was 
full^  paid.  In  the  petition  praying  for  authority  to  make  the  first 
eampment  loan,  the  receivers  set  £rth  the  gross  and  net  income 
of  the  property  for  the  years  1864-5,  that  they  had  made  lai^  ex- 
penditures in  extending  the  Vermont  and  Canada  line,  and  in  pur- 
chasing increased  fixtures  and  ec[uipment ;  that  to  provide  for  and 
accommodate  the  business  with  justice  to  the  pubhc  and  to  the  best 
interest  and  profit  of  the  line,  large  additional  structures,  fixtures 
and  equipment  were  required,  and  that  they  had  no  funds  with 
which  to  make  them ;  that  if  the  income  of  the  property  was  to  bo 
devoted  to  that  purpose,  the  payment  of  rent  and  interest  provided 
for  in  previous  aecrees  would  bie  necessarily  suspended.  The  Ver- 
4  A.  &  K  R  Caa.— d 
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mont  and  Canada  K.  B.  Co.,  upon  the  retnm-daj  of  the  petition,  ap- 
peared, by  its  Bolicitor  and  a  majority  of  its  directors.  The  court 
found  the  matters  stated  and  set  forth  in  the  petition  to  be  tme, 
and  made  the  decree,  thus  enabling  the  receivers,  by  the  avails  of 
the  bonds  issued  imder  the  decree,  to  provide  the  necessary  struc- 
tures, fixtures  and  equipment  with  which  to  earn  income  by  tibe 
use  of  the  property  that  was  applicable  to  the  payment  of  the  Ver- 
mont and  Canada  rent.  What  has  been  said  in  relation  to  there 
being  rent  in  arrear  to  the  Yermont  and  Canada  R.  B.  Co.  at  tiie 
time  that  decree  was  made,  and  the  bonds  issued  under  it,  need 
not  be  repeated. 

In  the  petition  for  leave  to  make  the  second  equipment  loan  the 
receivers  represented  that  they  had  expended  the  wnole  income  of 
the  property  in  making  the  improvements  and  purchases  specified  in 
the  petition  and  were  still  under  liabilities,  on  account  of  such  ex- 
penditure for  the  benefit  of  the  trust,  of  about  $763,000,  and  with- 
out funds  with  which  to  pay  the  accrued  and  accruing  rent  of  the 
Yermont  and  Canada  B.  B.  Co.and  the  interest  on  thd  trust  debt 
Public  notice  was  given  of  the  pendency  of  the  petition,  and 
neither  the  Yermont  and  Canada  K.  B.  Co.,  nor  any  party  in  inter- 
est, appear  to  have  objected  to  the  granting  of  the  praver  thereof, 
and  upon  the  finding  by  the  court  that  the  facts  set  K>rth  in  the 
petition  were  true,  the  decree  was  made.  The  petition  for  the 
third  loan  set  forth  the  same  reasons  (substantially),  to  justify  it, 
as  were  set  forth  in  the  petition  for  the  second,  and  upon  the  hear- 
ing the  court  found  that  the  directors  of  the  Yermont  and  Canada 
B.  B.  Co.  at  a  meeting  called  and  held  on  the  9th  of  April,  1869, 
voted  to  assent  to  a  further  issue  of  equipment  bonds  not  exceed- 
ing one  million  dollars  over  and  above  the  present ;  and  the  decree 
made  authorized  the  issue  of  one  million  dollars. 

The  petition  for  the  fourth,  or  what  is  commonly  called  the 
guaranteed  loan,  alleged  that  there  was  outstanding  aeainst  the 
receivers  a  floating  debt  of  about  $1,600,000,  which  liad  been 
created  in  improving  the  road-bed  and  superstructure  of  both  roads, 
and  providing  such  additional  equipment  as  was  necessary  for  the 
useful  and  eincient  operation  of  said  roads,  and  for  other  purposes 
incident  thereto ;  that  if  said  debt  should  be  paid  out  of  the  net 
earnings  of  the  roads  it  would  embarrass  the  payment  of  dividends 
and  interest ;  and  that  the  Yermont  and  Canada  B.  B.  Co.,  at  a 
stockholders'  meeting,  had  voted  to  endorse  and  guarantee  their 
notes  to  the  amount  of  one  million  of  dollars,  if  the  court  should 
mve  them  authority  to  issue  them.  The  vote  passed  at  the  stock- 
holders' meeting  therein  referred  to  has  been  hereinbefore  recited. 
All  parties  in  interest  being  represented,  and  assenting  to  the 
^rantmg  of  the  prayer  of  the  petition,  the  decree  was  made  accord- 
ingly. jThe  fiftn  and  last  petition,  asking  leave  to  make  a  loan, 
represented  that  the  first  equipment  loan  of  $700,000  would  become 
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dae  on  the  let  day  of  November,  1875,  and  that  proviBion  should 
be  made  for  its  payment ;  that  there  was  a  large  debt  outstanding 
against  the  receivers  and  mana^rs,  in  the  form  of  a  temporary 
loan  which  had  been  contracted,  in  part,  by  the  purchase  of  per- 
sonal property,  supplies  and  equipment  upon  the  lines  recently 
leased  Dy  them,  ana  that  further  equipment  was  required  for  the 
use  of  said  roads.    Notice  was  given  to  the  Vermont  and  Canada 
IL  K  Co.  of  the  pendency  of  that  petition,  and  the  president  of 
the  company  appeared  upon  the  hearing.    No  one  objected  to  the 
prayer  of  the  petition  oeing  granted,  and  a  decree  was  made 
authorizing  the  issue  of  not  exceeding  $2,600,0^0  of  bonds  for  the 
purpose  01  retiring  the  first  equipment  loan  and  for  the  other  pur- 
poses named  in  said  petition. 

This  constitutes  the  history  of  the  manner  and  circumstances,  as 
far  as  the  same  need  be  given,  under  which  the  persons  assuming 
to  act  as  receivers  and  managers  issued  the  bonds  authorized  by 
said  decrees.    The  bonds  were  negotiable  in  form,  and  have  been 
£old  and  transferred  like  other  negotiable  paper.     There  is  no  evi- 
dence tending  to  show  that  any  party  who  has  held  or  now  holds 
them  had  notice  of  a  want  of  authority  to  issue  them  for  just 
what  they  purported  to  be— obligations  of  receivers  and  managers. 
All  that  has  been  said  in  relation  to  the  claims  made  by  the  mort- 
age bondholders  applies  with  equal  force  to  the  rent  claim  of  the 
Vermont  and  Canada  B.  B.  Co.     That  corporation  and  its  stock- 
holders, with  knowledge  that  the  receivers  and  managers  were 
acting  as  such,  and  appearing  to  the  world  as  their  receivers,  and 
issuing  negotiable  ooiigations  as  such,  have  remained  passive  and 
suffered  the  deceit  (if  there  was  deceit^  to  continue  witnout  giving 
a  note  of  warning  to  parties  who  are  liable  to  be  deceived  by  such 
appearances,  or  putting  on  record  a  single  fact  that  mi^ht  have  led 
to  the  discovery  that  tne  obligations  thus  issued  were  being  issued 
^thout  lawful  authority. 

The  rights  and  liabilities  of  the  parties  are  not  dependent  upon 
the  rules  of  law  as  understood  and  administered  in  a  strict  receiver- 
sliip.     The  Vermont  and  Canada  R  R.  Co.  has  so  conducted  that  it 
is  estopped  from  denying  that  the  acts  of  the  receivers,  while  act- 
ing as  such,  are  as  binding  upon  it  as  the  acts  of  strict  receivers 
would  have  been ;  hence  the  payment  of  the  rent  claim  of  the 
Vermont  and  Canada  K.  K.  Co.  must  be  postponed  to  the  payment 
of  the  bonds  issued  by  the  receivers.    As  between  the  bona  fide 
holders  of  the  bonds  so  issued,  and  those  that  have  been  received 
in  exchange  for  them,  and  the  Vermont  Central  R.  R.  Co.,  the 
mortgage  bondholders,  and  the  Vermont  and  Canada  R.  R.  Co.,  the 
former  have  the  superior  right  and  must  be  first  paid ;  and  the 
holders  of  such  bonds  are  entitled,  after  the  special  security  which 
Mfss  pledged  for  their  payment  has  been  applied,  to  have  the  prop- 
erty of  tne  Vermont  Central  R.  R.  and  the  Vermont  and  Canada 
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E.  R,  or  the  earnings  or  income  thereof,  appropriated  to  pay  what 
may  then  remain  dne  on  the  same. 

The  floating  debt,  the  orators  claim,  has  been  contracted  for 
money  borrowed  for  the  current  business  of  carrying  on  and  oper- 
ating said  roads  and  the  purchase  of  material  and  supplies ;  that 
without  the  advance  of  said  money  the  roads  could  not  nave  been 
operated,  and  that  it  is  unsecured  by  any  special  pledge  of  property. 
The  orator,  the  Central  Vermont  K.  B.  Co.,  avers  that  at  the  time 
of  its  taking  possession  of  the  roads  and  property,  there  was  a  lai^ 
floating  debt  outstanding,  incurred  by  the  former  managers  in  the 
operation  and  management  of  the  property,  which  it  was  obliged 
to  pay ;  that  without  the  pavment  of  said  monev  by  it  the  roads 
could  not  have  been  run  ana  operated,  and  that  it  now  constitutes 
a  proper  debt  due  to  it  from  the  trust  or  the  trust  property.  The 
defendants  claim  that  the  money  so  paid  was  paid  without  Wal 
authority  and  unauthorized  by  them,  and  that  the  Central  Ver- 
mont R.  B.  Co.  and  others  making  such  payments  and  advances 
have  no  lien  upon  the  property  or  mcome  to  secure  its  repayment. 
The  same  claim  is  made  in  relation  to  the  rest  of  the  floating  debt 
and  the  additional  claim  that  that  debt  was  incurred  in  part  m  the 
execution  of  contracts  made  by  the  receivers  and  managers,  which 
were  outside  of  and  wholly  disconnected  from  the  management  of 
the  property  which  constituted  the  subject-matter  of  the  receiver- 
ship under  the  decree  of  1861.  The  history,  character  and  quality 
of  that  debt  has  not  been  so  ascertained  as  to  justify  making  any 
order  concerning  it,  and  we  purposely  avoid  any  intimation  as  to 
the  equitable  rights  of  the  holders  of  that  debt.  Upon  the  coming 
in  01  the  report  which  will  be  made  to  the  Court  of  Chancery, 
those  claims  will  stand  for  consideration  and  determination,  and 
such  rights  can  be  accorded  to  the  claimants  as  the  facts  so  to  be 
found  will  legally  warrant. 

The  rights  and  liabilities  of  the  Central  Vermont  R.  R  Co.  are 
so  far  dependent  upon  the  facts  that  may  be  found  in  relation  to 
the  floating  debt,  which  it  claims  it  has  paid  or  assumed,  and  for 
which  it  asks  reimbursement  and  indemnity,  that  any  decision  at- 
tempting to  define  and  settle  those  rights  and  liabilities  would  now 
be  premature.  Its  equitable  rights  cannot  be  fixed  and  determined 
until  the  facts  connected  witli  its  possession  of  the  property  and 
the  floating  debt  are  so  presented  that  the  court  can  lorm  a  judg- 
ment based  upon  them  and  the  law  applicable  to  them.  Neither 
is  there  any  present  necessity  for  making  any  remark  as  to  the 
character  in  which  the  Central  Vermont  R  R  Co.  took,  and  has 
since  retained  the  possession  of  the  property,  or  for  giving  any 
direction  to  the  Court  of  Chancery  for  its  guidance  in  the  ascer- 
tainment  of  the  amount  which  has  been  received  by  that  company, 
and  how  it  shall  be  Appropriated. 

In  passing  upon  tne  questions  in  issue  in  this  causey  we  have 
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proceeded  upon  the  theory  that  as  between  the  Vermont  Central 
II.  R.  Co.,  the  mortgage  bondholders  and  the  Vermont  and  Canada 
E.  R.  Co.,  and  the  parties  that  are  making  claims  against  the  prop- 
erty in  opposition  to  them,  the  Vermont  Central  K.  R.  Co.,  the 
mortgage  bondholders  and  the  Vermont  and  Canada  R.  R.  Co.  are 
estoppra  from  denying  that  the  parties  professing  to  act  as  receiv- 
ers and  managers  nad  power  and  authority  to  bind  them  and  die 
property  to  the  same  extent,  and  fOr  the  same  purposes,  that  strict 
receivers  might.  Enough  appears  to  clearly  justify  the  application 
of  tliat  rule  to  the  Vermont  Central  R  R.  Co.  and  the  mortgage 
bondholders.  From  1864  to  the  time  of  the  last  issue  of  bonds  by 
the  receivers  and  managers,  the  bondholders  by  their  advisoiy 
committee  assented  to  tne  issuing  of  the  obligations  that  were 
issued,  knowing  that  they^  were  being  issued  by  the  receivers  and 
managers,  as  such,  and  being  negotiated  and  sold  to  innocent  pur- 
chasers, and  that  the  avails,  in  part,  were  being  used  for  the  pay- 
ment of  the  interest  upon  liieir  Donds,  and  in  making  valuable  and 
permanent  improvements  upon  the  property  on  wnich  their  se- 
curity rested. 

There  is  a  seeming  hardship  in  applying  the  rule  to  the  Ver- 
mont and  Canada  R.  K.  Co.  That  company,  in  the  first  instance, 
had  no  further  interest  in  the  improvement  or  conservation  of  the 
property,  than  that  it  should  he  m  a  position  to  earn  net  income 
with  which  to  pay  its  rent.  It  might  well  have  remained  passive 
as  long  as  that  I'ent  was  paid,  and  it  was  the  right  of  the  Vermont 
and  Canada  R.  R  Co.  to  apply  to  the  court  to  enforce  the  remedy 
provided  for  in  the  contract  of  1850,  when  the  rent  should  be  in 
arrear.  When  the  receivers,  who  were  appointed  upon  its  appli- 
cation, had  executed  their  duty  by  paying  the  rent  in  arrear,  it  was 
the  right  and  duty  of  the  Vermont  and  Canada  R.  R.  Co.  to  see  to 
it  that  they  were  discharged,  if  it  would  avoid  the  consequences 
that  might  result  from  their  longer  continuing  to  exercise  the  du- 
ties of  receivers,  and  to  appear  ostensibly  as  its  receivers.  From 
what  was  done  by  the  Vermont  and  Canada  R.  R.  Co.  in  participat- 
ing in  the  issue  of  the  bonds  by  tlie  receivers  and  managers,  the 
parties  who  purchased  them  no  doubt  understood,  andliad  the 
3*i{^ht  to  understand,  that  they  were  purchasing  paper  that  the  re- 
ceivers and  managers  had  the  lawful  authority  to  issue,  as  such, 
and  that  the  Vermont  and  Canada  R.  R.  Co.  recognized  them  as  its 
receivers.  The  Vermont  and  Canada  R.  R.  Co.  now  claims  that 
it  should  be  remitted  to  its  rights  as  defined  by  the  contracts  of 
1849  and  1850,  unaffected  by  anything  that  has  since  transpired. 

In  determining  the  equitable  rights  of  the  parties,  it  seems  to 
us  that  the  rights  of  the  holders  of  the  bonds  issued  by  the  re- 
ceivers and  managers  are  superior  in  equity  to  the  rent  claim  of 
the  Vermont  and  Canada  R.  K.  Co.,  and  that  they  are  entitled  to  the 
realization  of  the  security  which  they  supposed  they  were  obtain- 
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ing,  as  far  as  it  can  be  accorded  to  them,  in  preference  to  the  rent 
claim  of  the  Vermont  and  Canada  Co.  It  was  held  in  50  Yt  sapra, 
that  the  holders  of  said  bonds  were  entitled  to  the  benefit  of  the 
secnrities  pledged  for  their  payment,  but  whether  they  were  lim* 
ited  to  snch  secnrities,  as  the  onlj  resource  for  compelling  pay- 
ment, was  left  undecided.  It  wiU  be  observed  that  the  bon£  con- 
tain an  absolute  and  unconditional  promise  to  pay,  and  that  the 
pledge  was  collatei'al  to  that  promise.  Whether  the  taking  of  a 
special  security  is,  in  law,  a  waiver  of  all  other  securities  or  not,  is 
generally  to  be  determined  by  finding  what  the  underatanding  of 
tne  parties  to  the  transaction  was  at  the  time  of  the  making  oi  the 
promise  and  giving  of  the  security.  The  proof  clearly  shows  that 
it  was  not  understood  at  the  time  the  bonds  were  issued,  that  the 
security  which  was  pledged  was  the  only  security  which  the  hold- 
ers had  the  right  to  rely  upon  to  enforce  their  payment.  The 
most  that  can  be  claimed  by  the  other  parties  interested  in  the 
property,  is  that  the  property  specifically  pledged  shall  be  first  ap- 
propriated. The  different  classes  of  bonds,  iSter  the  application 
of  securities  pledged  for  the  payment  of  each,  stand  upon  the  same 
common  right,  and  upon  perfect  equality  in  the  matter  of  exact- 
ingpayment. 

We  bave  not  been  much  aided  by  precedents  in  the  determina- 
tion of  the  questions  involved  in  this  controversy.  We  have  not 
discovered  any  case  so  analogous  to  this  in  its  racts  as  to  be  an* 
thoritative,  but  in  its  decision  we  have  endeavored  to  follow  and 
be  guided  by  those  familiar  principles  of  equity  law  that  are  uni- 
versally applied  in  the  determination  and  enforcement  of  equitable 
rights.  W e  do  not  intend  by  what  is  now  held  to  overrule  the  de- 
cision made  by  this  court  in  V  ermont  and  Canada  K.  K.  Co.  v.  Yer- 
mont  Central  B.  R.  Co.,  et  al.,  50  Yt.  500.  The  opinion  in  that 
case  defines  the  equitable  rights  of  the  parties  substantially  as  they 
are  now  determined.  We  have  buUt  upon  the  foundation  there 
laid.  It  is  expected  that  what  is  now  decided  may  result  in  the 
apportionment  and  distribution  of  the  property  in  Utigation,  or  the 
avails  thereof,  among  those  entitled  to  it,  and  by  placing  it  under 
their  own  control  to  get  rid  of  the  disastrous  litigation  that  has 
lain  like  a  nightmare  on  the  property  for  so  many  years. 

And  in  view  of  the  criticisms  that  have  been  made  upon  the 
actions  of  the  different  chancellors  who  have  made  or  approved  the 
orders  and  decrees  which,  it  is  claimed,  have  resulted  m  such  dis- 
aster to  the  property,  it  is  but  an  act  of  justice  to  say  that  there  is 
not  one  of  them  that  authorized  the  incurring  of  any  pecuniary 
liability,  or  the  making  of  any  contracts  that  liave  resmted  in  a 
loss,  to  which  the  parties  in  interest  had  not  given  their  assent,  or 
failed  to  make  any  objection  to,  after  having  notice  and  opportur 
nity  to  do  so.  In  making  such  orders  and  decrees  there  was  no 
occasion  for  the  exercise  of  judgment.    It  was  the  method  devised 
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and  acreed  upon  by  the  parties  to  give  what  it  was  then  nndeiBtood 
wonld  be  a  judicial  sanction  to  acts  and  agreements  of  the  i^arties ; 
and  the  conrt  has  never  been  called  npon  to  interfere  by  direction 
or  advice  in  the  management  or  control  of  the  property. 

The  pro  forma  decree  of  the  Conrt  of  Chancery  dismissing  the 
bill  is  reversed,  and  cause  remanded  with  a  mandate  that  it  be  re- 
ferred to  a  master  or  masters,  to  ascertain  and  report  the  amount 
due  of  principal  and  interest  on  all  the  bonds  issued  and  nego- 
tiated by  the  i-eceivers,  as  such,  or  as  receivers  and  managers,  or  as 
trustees  and  receivers,  or  as  trustees  and  managers,  and  the  con- 
sideration upon  which  they  are  held ;  the  kind  and  value  of  the 
property  pledged  to  secure  the  payment  of  each  of  the  different 
classes  of  said  bonds  at  the  time  it  was  so  pledged,  and  its  present 
value ;  the  kind  and  value  of  the  property  purchased,  with  the 
avails  of  the  car-service  pledged  to  secure  the  payment  of  said 
bonds  when  purchased,  and  its  present  value ;  the  amount  received 
from  the  car-service  pledged  to  secure  them,  and  how  the  money 
received  on  account  of  said  car-service  has  been  used  and  appropn- 
ated ;  the  amount  due  on  account  of  the  floating  debt ;  how,  when 
and  under  what  circumstances  it  has  been  contracted ;  what  pro- 
portion of  said  debt  has  been  contracted  for,  or  has  ffrown  out  of 
the  necessary  expense  of  running  and  operating  and  maintaining 
said  roads  and  property,  and  when.  And  that  upon  the  ascertain- 
ment of  such  facts,  a  aecree  be  entered  that  will  secure  the  reali- 
zation of  the  rights  of  the  bondholders,  as  hereinbefore  defined, 
and  the  rights  of  any  other  of  the  parties  as  they  may  be  deter- 
mined. 

The  following  opinion  was  received  by  the  Beporter  on  the  26th 
day  of  March,  1881,  and  by  the  request  of  Judge  Basbett,  it  is 
published  here: 

Opinion  by  BiLBBErr,  J. — Deeming  it  due  to  all  interests  con- 
cerned, as  well  as  to  myself,  that  I  should  make  known  my  views 
in  this  case,  and  having?  ceased  to  hold  the  office  of  judge  before 
the  opinion  of  Judge  Koyce  was  filed,  and  not  having  seen  it  till 
the  middle  of  the  f^t  week  in  January,  1881, 1  have  thought  of 
no  more  proper  way  to  do  it  than  to  put  on  file  a  redraft  of  a  pa- 
per I  furnished  Judge  Royce  before  my  term  of  oflice  had  expired, 
with  some  verbal  changes  not  affecting  the  sense,  and  with  some 
omissions  which  his  printed  opinion  renders  proper,  followed  by 
some  quotations  from  the  opinion  of  the  court  in  the  case  of  Yer- 
mont  and  Canada  S.  £.  Co.  v.  Yermont  Central  B.  B.  Co.  et  al., 
60  Vt.  Bep.  500. 

The  present  case  in  material  subject-matter,  constituting  the 
ground  of  rights,  duties  and  liabilities  to  be  ascertained,  declared 
and  enforcea  is  substantially  the  same  in  the  case  decided  by  this 
court  in  October,  1877,  50  Vt  500.    It  was  in  that  case  decided 
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that  after  t^e  compromiBe  decree  there  had  been  no  receivenliip 
created  and  administered  by  the  court,  bnt  only  a  contract  man- 
agement, nnder  the  control  of  the  parties  in  interest.  It  should  not 
now  be  held  otherwise,  nor  shoula  this  case  be  disposed  of  on  an  j 
different  ground.  It  should  be  considered  and  disposed  of  as  one 
in  which  the  holding  and  management,  after  the  compromise  de- 
cree went  on  by  the  agreement  of  the  parties,  down  to  the  acces- 
sion of  the  Central  Yermont  B.  B.  Co.,  and  not  by  the  control  and 
order  of  the  court. 

This  was  expressly  held  and  demonstrated  in  the  decision  of 
1877. 

The  Central  Yermont  Co.  came  in  upon  its  own  asking  and 
the  asking  of  the  nersons  who  had  held  the  management  down 
to  that  time,  and  mio  were  largely  the  stockholders  and  officers 
of  that  company.  It  came  in,  not  under  the  compromise  decree, 
nor  with  the  consent  of  the  parties  to  that  decree,  out  against  the 
will,  and  wish,  and  the  objection  of  said  parties.  Those  pereons 
theretofore  holding  the  manaj^ment  did  not  represent  the  parties 
and  interests  for  wnose  behoof  they  held  their  position  under  the 
compromise  decree,  in  asking  to  be  supplanted  by  the  Central 
Yermont  Co. 

To  do  so  was  outside  their  official  prerogative,  and  in  violation 
of  their  fiduciary  right  and  duty.  (See  Stevens  v.  Willard  and 
others,  48  Yt.  692.)  The  Central  Yermont  Co.,  therefore,  stands 
in  no  relation  or  privity  with  the  primary  parties  (viz.,  the  Yermont 
and  Canada  Co.  and  the  Yermont  Central  Co.  and  its  mortgage 
bondholders),  that  entitles  said  Central  Yermont  Co.  to  indemnity 
or  reimbureement  as  against  those  parties  for  the  expenses  in  any 
way  incurred  in  holding,  managing  and  operating  said  nroperty. 
It  took  the  possession  and  management,  subject  to  the  rignt  of  the 
Yermont  and  Canada  Co.  to  its  rent,  and  of  the  said  mortgage 
bondholders  to  their  interest  andprincipal. 

No  creditor  of  the  Central  Vermont  Co.  has  claim,  legal 
or  equitable,  to  be  answered  by  or  in  preference  to  the  Yermont 
and  Canada  Co.,  or  said  bondholders,  or  to  be  enforced  a^nst 
or  in  preference  to  said  parties.  Said  Central  Yermont  Co.  is 
not  entitled  to  set  up  any  claim  against  said  property  or  the 
earnings,  in  prejudice  to  the  rights  oi  said  parties  to  their  rents, 
and  to  the  interest  and  principal  on  their  bonds.  That  company 
is  answerable  for  the  utmost  care  and  discreetness  in  managing  the 
property  as  a  source  and  means  of  realizing  income,  wherewith  to 
pay  said  rent  and  said  interest  and  principal.  It  cannot  charge 
against  said  rights  of  either  of  said  parties  any  outlays  for  im- 
proving the  road  or  its  equipment  beyond  necessity  of  preserving 
the  })roperty  and  doing  the  business.  The  property  is  in  the  hands 
of  said  company  charged  with  the  first  duty  to  reauze  income,  and 
pay  said  rent,  and  bonds,  and  interest,  and  with  no  right  to  make 
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outlajB  beyond  what  is  just  named,  and  charge  the  same  on  said 
income,  or  on  the  corpus  of  the  property.  Whatever  is  done  by 
way  of  adding  value  to  the  property,  beyond  keeping  it  in  wort 
ing  order,  to  the  end  of  realizing  income  with  which  to  pay  said 
rent  and  bonds,  must  be  at  the  expense  of  the  Central  V  emiont 
Oo*,  and  not  of  the  parties  who  are  entitled  to  the  earnings 
of  die  property,  when  Kept  and  cared  for,  and  used  as  those  par- 
ties themselves  would  have  done,  if  in  possession  and  managing, 
with  a  view  of  realizing  the  utmost  earnings  and  income  consistent 
with  keeping  the  property  from  waste  or  deterioration  for  current 
practical  uee. 

The  claim  and  right  of  the  Vermont  and  Canada  Co.  is  for 
rent,  and  not  for  the  possession,  as  owner,  of  either  of  the  roads. 
The  daim  and  right  of  the  bond-holding  mortgagees  is  for  payment 
of  the  interest  and  principal  of  their  bonds,  or  the  possession  of  the 
two  roads  (having  title  to  the  Yermont  and  Canada  £.  R.  under 
their  mortgages,  and  the  right  of  use  of  the  Yermont  and  Can- 
ada IL  R.  under  the  lease).  The  Central  Yermont  Co.  holds 
subject  to  those  rights,  and  only  by  answering  to  them  should  it  be 
permitted  to  hold. 

There  is  no  floating  debt  accrued  since  the  Central  Yermont 
took  possession,  to  which  the  Yermont  and  Canada  or  the  mortgage 
bondholders  should  be  subjected  or  postponed.  They  cannot  prop- 
erly be  subjected  to  or  adOEected  by  any  floating  debt,  unless  for 
what  accru^  while  they  were  parties  to  the  management  under 
the  compromise  decree,  and  prior  to  the  time  the  Central  Yermont 
Oo.  took  possession.  They  are  not  answerable  to  said  com- 
pany unless  it  holds,  as  assignee,  unpaid  debts  of  the  prior  man- 
agement, that  the  original  creditors  would  be  entitled  to  enforce  in 
preference  to  said  rent  and  bonds,  and  that  said  company  may  be 
equitably  entitled  to  enforce,  in  view  of  all  that  afiects  its  relations 
to  the  subject  and  to  said  other  parties. 

Becurring  to  what  is  said  on  pa^  46  of  the  pamphlet  print  of 
the  decision  of  1877  (I  here  insert  it,  thus): 

^  The  participation  of  some  of  the  parties  in  interest  in  the  cur* 
rent  administration,  in  one  way  and  another,  through  advisory 
boards,  and  standii^  and  temporary  committees,  and  by  stock- 
holders' and  bondholders'  votes,  and  Dy  the  action  of  directors,  may 
have  an  important  bearing  in  determining  ultimate  rights  and  lia- 
bilities, if  they  should  hereafter  be  brou^t  in  question  before  the 
courts ;  as  also  may  the  fact  that  the  managing  parties  may  have 
been  largely  interested  in  the  subject-matter  ana  tne  results  of  the 
management." 

I  therefore  proceed  to  say,  that  no  definitive  decision  and  man- 
date should  now  be  made,  in  advance  and  anticipation  of  facts 
actually  found  and  established ;  or  upon  any  hypothesis  or  theoreti- 
cal supposition  as  to  what  may  be  hereafter  found  or  established  as 
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The  title  to  the  property  Ib  in  the  Yermont  Central  B.  Ki  Co, 
subject  to  the  rights  of  tne  Yermont  and  Canada  Co.  and  mi 
mortgage  bondholders.  The  original  tmstees  and  manageis 
under  uie  compromise  decree  had  onl^  the  possession  in  tnist 
The  Central  Yermont  Co.  has  possession  only  in  trost  ItB 
position  is  tmsteeship  for  the  oehoof  of  the  Yermont  and 
Canada  Co.  and  of  said  mortoife  bondholders,  whether  it  obtabed 
and  holds  the  position  rightmlfy,  or  without  lawful  right. 

The  foregoing  is,  in  substance,  what  I  said,  or  meant  to  say,  in 
our  last  consultation,  without  regard  to  the  order. 

I  desire  that  the  other  jud^  should  see  this  manuscript  prior 
to  considering  and  passing  judgment  upon  the  draft  or  opinion 
which  I  suppose  jou  will  make  and  submit  to  them  before  an- 
nouncing the  decision  and  promulgating  the  written  opinion. 

In  view  of  what  was  saia  by  myself  and  the  other  judges,  when 
in  our  last  consultation  I  called  attention  to  what  was  said  in  an 
article,  signed  "  A  Boston  Lawyer,"  printed  in  the  Boston  Daily 
Globe  01  December  26,  1877,  and  afterwards  reprinted  in  other 

gapers,  copies  of  which  were  sent  to  me ;  viz.,  "  That  the  entire 
uprerae  Bench,  with  the  exception  of  its  author,  very  much  regret 
its''  (the  opinion  delivered  by  me  in  October,  1877)  "  delivery  in 
such  form,  and  would  be  very  glad  to  recall  and  revise  it,  if  that 
were  possible."  I  urge  ana  expect  that,  in  the  opinion  to  be 
drawn  up  by  you,  it  should  be  aistinctly  stated  that  the  judges 
<K>n8titutinff  the  coni*t  that  made  the  decision  in  October,  1877, 
still  hold  the  views  embraced  in  that  opinion. 

I  have  been  many  times  credibly  told  that  the  sentiment  of  the 
above,  from  the  article  in  the  Globe,  has  been  often  and  sharply 
•expressed  by  representative  men  who  were  not  satisfied  with  tnat 
decision. 

The  foregoing,  with  said  verbal  changes  and  said  omissions,  is 
what  was  fumisned  to  Judge  Boyce,  as  abovo  stated.  In  view  of 
fiome  expressions  in  the  opinion  by  Judge  Royce,  about  having 
**  the  property  of  the  Vermont  Centnd  K.  R.  (Jo.  and  of  the  Ver- 
mont and  Canada  B.  B.,  or  the  earnings  or  income  thereof, 
appropriated,  etc.,"  and  about  ^^  the  apportionment  and  distribn- 
tion  of  the  property  in  litigation  or  the  avails  thereof,"  etc.,  and 
of  a  kind  of  complexion  which  it  bears  when  compared  with  the 
opinion  of  1877, 1  deem  it  proper  to  quote  some  passages  from  the 
opinion  of  1877,  as  follows : 

^^  It  has  already  been  said,  that  in  the  case  as  it  is  now  before 
the  court,  and  for  the  purpose  of  the  case,  the  various  parties  in 
interest  may  not  Question  tne  validity  of  the  proceedings,  as  diown 
by  the  record,  so  lar  as  those  parties  are  affected  by  consent  and 
ac<juiescence  in  said  proceedings  and  the  carrying  of  them  into  effect 
It  IS  now  to  be  remarked,  that  however  they  may  be  affected 
thereby,  it  must  be  in  virtue  of  the  substance  and  reality  of  what 
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has  been  transacted  by  parties  and  coort,  and  not  in  virtue  of  for- 
mality and  semblance.  In  entering  into  the  f^reement  for  the 
compromise  decree,  and  assenting  to  it  and  actmg  nnder  it,  the 
parties  are  entitled  to  regard  it,  and  to  have  it  regarded,  as  being 
just  what  it  was  understood  and  designed  to  be,  viz.;  a  perma- 
nent arrangement  by  a^ement  for  the  administration  and  hand- 
ling of  the  property,  with  such  control  by  the  interested  parties  as 
was  provided  for,  and  with  such  a  relation  to  the  original  cause 
and  the  functions  of  the  court  as  was  understood  to  be  provided 
for  in  that  compromise  a^eement  and  decree.  And  the  same  is 
trae  as  to  all  that  ensued  oy  way  of  orders  and  decrees.  As  did 
the  compromise  decree,  so  the  subsequent  orders  and  decrees,  as 
to  the  various  matters  embraced,  derived  their  force  from  con- 
sent. The  present  proceeding  supervenes  upon  all  that  has  been 
ordered  and  done,  for  the  purpose  of  a  final  consummation  and 
ending  of  the  entire  matter,  and  of  dismissing  it  and  the  parties 
and  interests  from  any  cognizance  of  the  Court  of  Chancery.  Of 
ooorse,  this  requires  the  court  to  have  regard  to  substance  and 
reality  of  what  has  been  done,  whereby  the  matter  is  brought 
down  to  the  present  conjuncture. 

<^Aa  is  said  in  Wadhams  v.  Gay,  before  cited:  'Equity  will 
penetrate  beyond  the  covering  of  form,  and  look  at  the  substance 
of  a  transaction,  and  treat  it  as  it  really  and  in  essence  is,  however 
it  may  seem ;'  and  the  judge  proceeds  by  way  of  application :  '  In 
outward  semblance,  this  partition  decree  is  a  decision  of  the  court 
upon  the  relative  rights  of  Charles  D.  Flaglor  and  his  children 
nnder  the  will  of  Garrett.  In  essential  character  it  is  but  the 
judicially  recorded  supposed  agreement  of  Flaglor.' 

"The  court  could  not,  in  the  first  instance,  mnd  by  judgment, 
decree,  and  order  beyond  the  scope  of  the  original  bill,  except  by  con- 
sent,  and  by  acquiescence  in  the  execution  thereof,  and  it  would  be 
without  warrant  for  the  court  to  supervene  upon  what  has  come 
to  pass  in  virtue  of  agreement,  consent,  and  acquiescence,  and 
deal  with  the  subject  and  the  parties  the  same  as  if  all  had  been 
done  within  the  scope  of  the  original  bill  and  under  the  original 
decree,  in  the  legitimate  exercise  of  judicial  prerogative,  in  the 
dischai^  of  judicial  duty,  and  as  the  result  of  independent  judicial 
judgment. 

"  So  far  aj9  consent  was  given  to,  and  there  has  been  acquies- 
cence in,  the  compromise  decree,  and  in  its  execution,  it  was  on 
the  supposition  that  it  would  have  operation  and  e£Eect  according 
to  the  intent  indicated  by  its  terms  and  provisions*  But  for  that, 
the  agreement  would  not  have  been  made  or  the  consent  given. 
It  was  in  that  view  that  it  became  the  law  for  the  administration 
of  the  property,  as  distinguished  from  the  law  that  ruled  the 
original  decree,  and  would  have  continued  to  rule,  so  long  as 
tluit  decree  was  the  rule  and  authority  for  the  administration  of 
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the  property.  In  that  view  the  Court  of  Chancery  performed 
its  part  in  and  under  the  compromise  and  subsequent  decrees. 
All  the  contracts  of  lease  have  been  entered  into  and  have  gone 
on  in  operation  in  that  view.  All  the  credits  have  been  obtained 
upon  managers'  bonds  and  their  securities,  and  on  stocks  newly 
issued,  and  changes  and  substitutions  of  cr^its  and  securities  have 
been  made  in  that  view.  Kow,  when  it  is  claimed  or  held  that 
parties  are  concluded  and  bound  by  participation,  acquiescence  or 
consent,  it  cannot  be  held  that  they  are  thus  bound  by  and  to  some- 
thing other  and  different  from  the  real  substance  and  fact  of 
the  successive  proceedings,  measures,  and  transactions,  as  they 
currently  went  on,  and  were  understood  and-  intended  by  all  con- 
cemed. 

^'  If  the  Yermont  and  Canada  B.  B.  Co.  had  forecast  that  it  would 
be  the  possible  result  of  the  compromise  decree  that  the  Court  of 
Chancery  would  have,  or  exercise,  the  power  of  ordering  a  sale  of 
all  the  propertv  to  a  third  party  to  pay  the  expenses  of  adminis- 
tration under  that  decree,  leaving  rent  unpaid  and  unprovided  for, 
would  it  have  been  party  to  the  compromise  consummated  by  that 
decree  ?  The  same  may  be  asked  as  to  the  mortgage  bondholders 
of  the  Vermont  Central  K.  R.  Co.  individually  ana  representatively. 
If  such  a  result  had  been  forecast,  would  parties  have  taken  the 
various  classes  of  equipment  and  guaranteed  bonds,  and  other 
credits  to  the  trust,  purporting  to  be  backed  by  specific  security 
on  the  property,  and  on  car  service,  and  by  the  guarantee  of  Ver- 
mont and  Canada  B.  B.  Co.?  For  what  is  the  ground  of  the 
credit,  and  what  the  resource  of  the  Vermont  and  Canada  B.  E. 
Co.,  but  the  stipulated  rent,  with  the  security  for  it,  and  the  right 
to  have  it  paia  or  realized  as  provided  in  the  solemn  contract 
of  lease  ana  the  provisions  of  tne  compromise  decree, — ^namely, 
to  be  earned  by  the  two  roads  under  the  administration  provided 
therein,  and  by  what  ensued  thereon  bv  way  of  agreement  and 
supervening  orders  of  the  court?  Would  the  parties  to  that 
decree  have  agreed  to  its  being  made,  and  participated  in  its  execu- 
tion, if  it  had  been  forecast,  as  a  possible  result,  that  the  effective 
force  of  the  lease  and  mortgages  as  contracts  was  to  be  annulled, 
and  the  rights  created  thereby  to  be  abrogated  and  rendered  im- 
possible CI  realization,  and  the  decree  itself  to  be  declared  a  nullity 
except  to  the  end  and  effect  of  warranting  the  Court  of  Chancery 
to  deprive  the  parties  to  it  of  the  ground  and  subject-matter  of 
their  rights,  which  it  prof  essed  to  confirm,  and  was  designed  to 
serve  and  i^alize  ?  W  ould  the  holders  of  the  trust  loans  have 
become  such,  if  it  had  been  forecast  as  possible,  that  not  only  the 
promise  to  pav,  but  the  pledges  of  specific  security,  were,  by 
judicial  act  and  sanction,  to  be  '  broken  to  the  hope,'  and,  further, 
not  only  not  even  '  kept  to  the  ear,'  but  disclaimed  and  annulled  ? 
If  other  contracting  parties  had  forecast  such  a  result,  would  they 
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Lave  entered  into  the  yarions  contracts  of  lease,  and  traffic,  and 
control! 

^^All  present  interests  have  come  into  present  posture  in  fall 
Tiew  of  the  sjBtom  devised  and  instituted,  and  canled  forward  by 
the  compromise  decree,  supplemented  by  what  has  been  devised 
and  done  since.  The  Yeimont  and  Canada  B.  B.  Co.  voluntarily 
assumed  its  part  and  position  in  reference  to,  and  under  the  decree 
of  1864,  and  pai*ticipated  in  and  helped  forward  the  whole  course 
of  transactions  and  events  down  to  tne  time  it  failed  to  TCt  its  8  per 
cent  on  $3,000,000  in  June,  1872.  The  first  and  second  mortgages 
of  the  Vermont  Central  B.  B.  Co.  did  the  same,  down  to  the  time 
they  failed  to  get  payments  under  the  administration  which  they 
liad  helped  to  establish  and  operate.  All  bond  cr^itors,  and  all 
floating-debt  creditors,  since  the  compromise  decree,  have  become 
such,  mowing;,  or  bound  to  know,  the  legal  and  actual  status  and 
character  of  the  subject  and  of  the  parties  with  which  and  whom 
they  were  dealing.  The  central  Vermont  B.  B.  Co.  solicited  the 
official  position  of  receiver  and  manager,  upon  a  joint  petition  of 
itself  and  the  then  board  of  management,  in  succession  to  that 
board,  and  the  position  was  accordeo,  with  all  the  responsibilities 
then  existing,  and  thereafter  to  accrue,  which  rested  upon  that 
board,  and  would  thereafter  have  rested  upon  it,  if  it  had  continued 
in  the  mana^ment. 

"  To  all,  tne  records  of  the  Court  of  Chancery,  and  the  files  in 
the  clerk's  office,  and  reports  in  the  office  of  mana^rs,  promulgated 
to  all  by  pamphlets  and  newspapers,  were  accessible  and  intelligi- 
ble; and  they  disclosed  the  status  and  the  course  of  management 
under  the  decree  of  1864,  and  what  was  the  real  character,  in  law 
and  in  fact,  of  that  management.     The  mana^rs  and  others  hav- 
ing deep  interest  and  active  participation  in  tne  measures  devised, 
and  in  the  course  pursued,  were  full  of  knowledge  of  all  that  was 
in  progress,  both  official  and  not  official ;  full  of  knowledge  of  what 
was  the  substance  and  reality  of  the  matters  in  hand,  ana  what  was 
formal  and  factitious.     Ignorance  of  the  facts  cannot  be  asserted 
bv  any  party  as  constituting  an  element  or  ground  of  right  or 
claim  to  preference  or  priority  as  against  or  over  any  other  party. 
All  and  each  must  stand  as  claimants  or  creditors  with  such  rights 
as  exist  in  them  respectively  resulting  from  the  reality  of  the  trans- 
actions by  which  they  are  aSected.    As  their  position  as  claimants 
or  creditors  has  become  fixed  in  view  of  the  compromise  decree, 
and  the  ensuing  administration,  designed,  devised,  carried  on,  and 
r^arded  as  already  set  forth,  they  are  entitled  to  have  that  view 
realized  to  themselves  respectively  to  the  utmost  extent  practicable. 
It  would  be  without  reason  and  without  warrant  to  bind  them  to 
the  legal  character  of  the  receivership  of  1861,  as  governing  the 
prerogative  and  duty  of  the  court  in  reference  to  the  property  and 
uitcrests  now  involved,  when,  in  point  of  fact  and  of  law,  the  essen- 
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tial  character  and  purposes  of  the  receivership  were  changed  by  the 
decree  of  1864,  and  the  whole  course  of  control  and  management 
has  been,  not  for  the  purpose  to  be  served  by  the  original  receiver- 
ship, but  for  purposes  not  in  the  mind  of  the  court,  or  of  the  par- 
ties, or  of  the  public,  when  that  receivership  was  created,  nor  down 
to  liie  compromise  decree  of  1864. 

^'  It  is  plain  that  the  Vermont  and  Canada  R.  K.  Co.  and  mort- 
gage bondnolders  of  the  Vermont  Central  R.  E.  Co.  hold  a  position 
refitive  to  the  subject  different  from  that  of  the  creditors  of  the 
trust.  The  ground  of  right  and  claim  of  the  former  was  the  lease 
of  the  one,  and  the  bonds  and  mortgages  of  the  other.  It  was  to 
render  available  the  right  of  each  respectively  that  the  compromise 
decree  was  made  and  went  on  in  execution.  The  management  and 
administration  were  subjugated  to  the  legal  incidents  and  conse- 

auences  thereof ;  and  we  do  not  understand  it  to  be  controverted, 
lat  the  expenses  properly  incurred  are  to  be  paid,  before  the  benefici- 
aries of  the  trust  are  entitled  to  partake  of  the  earnings.  The  contest 
has  been  against  making  such  expenses  a  charge  upon  the  corpus 
of  the  property,  in  priority  to  other  rights  and  interests,  in  such 
a  sense  and  manner  as  to  render  the  sale  a^ ked  for  lawful  and  need- 
ful. 

"  The  creditors  of  the  trust,  as  they  are  called,  have  become  such 
by  transactions  having  reference  to  tne  cariring  on  of  the  bufiines& 
and  administration  of  the  management  under  the  compromise  de- 
cree. Primarily,  that  business  and  management  were  not  carried 
on  for  tlieir  interest  and  benefit,  and  not  at  all  for  their  benefit  ex- 
cept as  they  were  interested  in  such  success  as  would  make  sure  the 
payment  of  their  claims.  It  is  true  that  the  managers  were  to  hold 
and  use  the  pledged  equipments,  and  out  of  car  service  were  to 
earn  money  to  pay  on  those  claims :  but  that  was  not  in  such  a  way 
or  sense  as  to  make  the  pledges  cnargeable  with  the  expenses  of 
such  use  and  service.  That  use  and  service  were  in  the  aoministni- 
tion  that  was  going  on  for  the  behoof  of  the  primary  parties,  and 
at  the  charge  of  such  administration. 

"It  may  now  be  said,  summarily,  as  the  result  in  this  respect 
that  the  Vermont  and  Canada  R.  R.  Co.  stand  upon  their  lease, 
under  the  compromise  decree,  and  the  decrees  and  orders  following, 
with  the  ri^ht  to  have  the  stipulated  rent  paid  out  of  the  net  earn- 
ings. Subject  to  this,  the  mortgage  bondholders  of  the  Vermont 
Central  R.  R.  Co.  stand  upon  their  mortgages,  under  the  compro- 
mise decree,  and  the  decrees  and  orders  following,  with  the  right  to 
have  the  net  earnings  appropriated  according  to  the  respective  pro- 
visions in  that  behalf.  '  jNet  earnings'  means  what  is  left  after 
payiuj^  the  legitimate  cost  and  expcLoe  of  making  earnings  by  the 
use  of  the  property. 

"  The  holders  of  the  trust  bonds  stand  upon  the  rights  created  and 
vested  l>y  the  respective  transactions  constituting  me  issue,  appro- 


LANGDON  V.  VEBMONT  AND  CANADA  R.  B.  CO.  81 

priation  and  receipt  thereof,  respectively,  including  a  right  to  the 
aecurity  provided,  according  to  the  legal  effect  of  the  provision 
making  such  Beeurity.  ThAonda  were  taken  for  the  reqiiii^  con- 
sideration  in  faith  of  the  promise  to  pay  interest  and  principal  as 
stipulated,  and  in  reliance  on  the  security  provided  and  pledged. 
This  vested  in  the  bondholder  the  right  resulting  from  the  trans- 
action by  the  l^al  effect  of  the  promise,  and  to  the  security  pledged. 
This  is  in  no  manner  affected  by  the  fact  that  the  promise  may  not 
be  performed,  and  the  security  may  prove  inadequate  and  worth- 
less. Of  course  the  bond-buyers  knew  what  they  were  buying,  viz., 
a  bond  issued  and  secured  in  the  carrying  on  of  the  management 
of  the  property  by  the  persons  in  charge,  as  such  management 
was  shown  oy  tne  records,  and  files,  and  omcial  documents  to  have 
been  created  and  carried  on,  and  which  might  continue  to  go  on 
indefinitely  in  the  uncertain  future.  In  view  of  this,  each  Dond- 
holder  took  the  hazard  of  both  the  present  and  prospective  value  of 
his  bonds,  as  depending  on  the  ability  of  the  promissor,  and  the 
value  of  the  security.  If  it  diould  turn  out  that  the  pledged  prop- 
erty had  been  used  up  or  become  worthless  and  tlie  car  service 
fmitless,  and  the  guarantee  of  the  Vermont  and  Canada  R.  R.  Ck). 
a  barren  resource,  that  would  not  touch  the  validity  and  operative 
force  of  the  contract  and  the  pledge. 

In  this  connection  supplementing  a  remark  already  made,  it  oc- 
curs to  be  said,  that  if  it  were  to  be  held  that  all  the  property  in 
the  managers'  hands  would,  as  against  the  original  parties,  be  charge- 
able with  the  debts  of  the  management,  the  property  thus  specifi- 
cally pledged  would,  as  against  the  pledgees,  be  chargeable  subject  to 
sucn  pledge. 

"  It  is  not  deemed  needful  for  present  purposes  to  decide  or  de- 
bate whether  the  holders  of  the  secured  bonds  are,  on  the  one  hand, 
limited  to  the  security  as  their  resource  for  getting  payment  of  their 
bonds,  or,  on  the  other,  they  are  to  be  regaixied  as  having  all  the 
rights  of  unsecured  creditors,  with  the  security  superadded.  Nor 
is  it  needful  to  decide  or  debate  the  operation  and  effect,  in  the 
order  of  April  20,  1872,  for  the  loan  of  $2,500,000,  'that  the  notes 
issued  under  this  decree  shall  constitute  a  lien  and  charge  upon  the 
trust  property,  under  the  control  of  said  trustees  and  managers,  and 
the  earnings  thereof.' 

"  As  to  what  is  called  the  '  floating  debt,'  which  rests  upon  the 
credit  given  to  the  trust  management,  the  reason  is  not  obvious 
why  that  debt  should  have  precedence  to  anv  other  of  the  trust  debts, 
—trust  debts  as  distinguished  from  the  claims  of  the  Vermont  and 
Canada  R.  R.  Co.  and  the  Vermont  Central  bondholders.  The 
secured  trust  debts  were  contracted  in  the  carrying  on  of  the  busi- 
ness of  the  management,  for  the  purposes  contemplated  and  sought 
to  be  accomplished  by  the  managers, — ^just  as  the  floating  debt  has 
been  contracted,  and  for  the  same  purpose.     It  can  make  no  differ- 
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ence  whether  that  debt  is  due  to  outside  parties,  or  to  the  party 
managing.  It  is  equally  on  the  credit  of  the  trust.  The  fact  that 
it  is  without  specific  security  does  not  give  it  a  higher  rank,  or  a 
different  righ^  from  debts  with  security.  It  stands  upon  the  credit 
which  induced  the  contracting  of  it,  viz.,  the  promise  of  the  man- 
aging party  in  view  of  ability  and  means  for  payment,  just  as  the 
securea  debts  stand  on  the  same  credit,  and  the  security  provided 
What  is  now  claimed  is,  that  that  debt  shall  have  precedence  of  the 
other  trust  debts,  makingit  first  in  right  as  to  means  of  payment,  even 
to  the  appropriation  of  the  security  pledged  for  the  payment  of  the 
other  debts.  There  would  be  no  warrant  for  this,  even  in  case  of 
a  proper  receivership.  The  trust  is  the  debtor  to  each  and  all  its 
creditors.  In  the  settlement  of  insolvent  estates  of  deceased  debtors 
the  statute  gives  priority  to  doctor's  bills  and  other  expenses  of  the 
last  sickness  and  luneral  charges.  But  we  know  of  no  statute,  or 
rule  of  law,  that  would  warrant  the  priority  claimed  in  this  case. 

"  For  the  purpose  for  which  the  case  is  now  before  the  court,  we 
do  not  design,  nor  would  it  be  proper,  to  go  beyond  the  needs  for 
disposing  of  it  with  reference  to  that  purpose  in  determining  the 
status  rights,  and  liabilities  of  the  respective  parties  and  interests. 
When  spediic  rights  are  claimed,  and  specific  liabilities  sought  to 
be  enforced,  then  will  be  the  proper  time  and  occasion  for  consider- 
ing and  determining  what  may  be  specifically  before  the  court  in 
that  behalf. 

^'  As  already  said  and  sufSdently  shown,  the  position  and  office 
of  the  Central  Vermont  B.  S.  Oo.  is  to  be  regarded,  not  as  that  of 
a  receiver,  in  the  sense  of  the  law,  but  of  managing  agent  for  the 
parties  in  interest,  having  the  character  and  office  of  an  administrar 
tive  trust.  Its  primary  relations  are  to  and  with  the  oestuis  que 
trust  and  its  clami  for  outlay,  and  service,  and  expenses  incun^ 
is  to  be  considered,  established,  and  satisfied  with  reference  to  that 
relation. 

"In  view  of  that  relation,  is  there  any  warrant  of  law  for  order- 
ing a  sale  of  the  property  ?  Ko  case  and  no  book  has  been  presented 
or  come  to  our  notice  in  which  it  has  been  propounded  or  held,  that, 
in  a  real  receivership  for  managing'  property,  to  realize  profits  by 
use  and  not  with  a  view  to  its  ultmiate  sale,  and  the  realization  of 
money  assets  thereby,  the  property  has  been,  or  should  be,  sold  to 
realize  means  for  paying  charges  incurred  in  the  management.  The 
cases  are  numerous  of  sales  by  receivers  under  the  order  of  the  Court 
of  Chancery.  But  no  case  is  found  in  which  sueb  sale  has  been 
ordered  as  a  means  of  reimbursing  receivership  expenses,  in  virtue 
of  a  lien  in  that  behalf." 

The  cases  of  Humphreys  «.  Allen,  and  Langdon  «.  Yennont  and  Canada 
R.  R.  Co.  et.  al.  both  turn  upon  substantially  the  same  point,  viz.,  the  nature 
of  receivers'  powers,  and  the  character  and  effect  of  certificates  of  indebted- 
ness issued  by  them  in  accordance  with  the  orders  of  the  court. 
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The  following  note  is  an  attempt  to  present  in  compact  shape  the  results 
reached  by  the  Tarious  American  cases  which  have  Deen  decided  on  this 
point. 

The  proper  functions  and  duties  of  a  receiver  will  be  found  to  be  treated 
at  some  length  in  the  note  to  the  case  of  Taylor  «.  Philadelphia  and  Reading 
R  R  Co.,  reportec^at  page  187  of  the  third  volume  of  these  reports. 

*'  The  general  duty  of  a  receiver,"  says  Mr.  Eerr,  in  his  treatise  on  Receivers 
at  page  196,  ^'  may  be  said  to  be,  to  take  possession  of  the  estate  and  prem- 
ises or  any  other  property,  the  subject  matter  of  dispute  in  the  cause,  in 
the  room  or  place  of  the  owner  thereof;  and  under  the  sanction  of  the  court 
when  necessary  to  do  all  such  acts  of  ownership  as  to  the  receipt  of  rents, 
<t)mpel]ing  payment  of  them,  management  .  .  .  and  otherwise  making  the 
property  as  productive  for  the  parties  to  be  ultimately  declared  to  be  entitled 
thereto,  as  the  owner  himself  could  do  if  he  were  in  possession." 

OrigmaUy  the  duration  of  a  receiver's  duties  was  comparatively  limited. 
-«  His  management  was  an  interim  management  merely"  (Gardner  v.  London, 
Chatham  and  Dover  Ry.  Co.,  L.  R,  2  Ch.  App.  212),  and  was  usually  speedily 
terminated  by  the  sale  of  the  property  committed  to  him,  or  by  its  restora- 
tion to  the  hands  of  its  owners. 

Of  late,  however,  the  duties  of  receivers  have  come  to  be  viewed  in  quite 
another  light.  They  are  now  called  upon  frequently,  particularly  in  the 
«a8e  of  rauroads,  to  assume  control  for  long  periods  of  time,  and  to  operate 
the  road  until  the  financial  embarrassments  which  have  befallen  the  compa- 
nies have  been  satisfactorily  adjusted.  Davis  v.  Gray,  19  Wall.  208;  Scros  e. 
Toledo,  Peoria  and  Warsaw  R  R  Co.,  7  Bess.  618;  Blemmers  Appeal,  8  Smith, 
155.  Under  these  circumstances  it  is  natural  that  the  receivers  should  grad- 
-ttally  come  to  be  considered  as  properly  vested  with  larger  powers  than  here- 
tofore. 8uch  is  accordingly  the  drift  of  authority,  botn  in  this  country  and 
in  England.  Munns  v.  Me  of  Wight  Ry.  Co.,  L.  R,  6  Ch.  App.  414;  Pell  «. 
Northampton  and  Banbury  Junct.  R  R.  Co.,  L.  R,  2  Ch.  App.  100;  Cozens 
-9.  Bangor  Ry.  Co.,  id.  694. 

But  a  receiver  is  nevertheless  generally  still  recoenlzed  as  a  mere  custodian 
of  the  proper^,  and  has  no  powers  over  it  other  than  those  conferred  upon 
him  by  the  order  of  his  appointment  or  by  statute. 

Teager  «.  Wallace,  44  Pa.  St.  296;  Grant «.  City  of  Davenport,  18  Iowa, 
194 ;  Hooper  v,  Winston  24,  III.  868 ;  Yerplaifck  v.  Mercantile  Ins.  Co.,  2  Paige, 
Ch.  468;  Bonneson  «.  Bill,  62  Bl.  408.  See,  however,  Runyon  «.  Fam.  Bank 
of  New  Brunswick,  8  Green,  Ch.  (N.  J.)  480. 

He  is  therefore  obliged  to  obtain  the  sanction  of  the  court  before  incurring 
any  expenses  for  and  about  the  property.  Blunt  d,  Clitherow,  6  Yes.  799; 
Attorney-General  e.  Vigor,  11  Ves.  668;  ThomhilU.  Thombill,  14  Sum.  600. 

This  circumstance  has  led  to  the  existence  of  another  class  of  persons  in 
this  country  who  are  occasionally  put  in  control  of  property,  and  who  are 
strictly  neither  receivers  nor  trustees,  but  something  between  the  two.  They 
«re  appointed  hj  the  court,  but  are  also  elected  by  the  parties  in  interest. 
They  are  partly  m  accordance  with  the  orders  of  the  court  and  partly  in  ac- 
cordance with  the  directions  of  those  whose  interest  they  represent.  Such 
persons  were  appointed  in  Vermont  and  Canada  R.  R.  Co.  d.  Vermont  Cen- 
tral R  R  Co.,  as  appears  by  the  report  of  that  case  in  14  Am.  R.  R  Repts. 
497.  The  powers  ox  such  persons  depend  w^holly  upon  the  circumstances  of 
each  particular  case,  and  do  not  admit  of  treatment  m  the  present  note. 

To  return  to  receivers.  It  is  dear  that  a  receiver  who  is  called  upon  to 
operate  a  railroad  for  any  considerable  time  must  have  at  his  command  the 
means  of  raising  money.  This  he  does  by  applying  to  the  court  who,  having 
the  property  under  their  control,  have  of  course  a  right  to  charge  it  with  the 
accessary  expenses  of  administration. 
State  e.  Korthem  Ry.  Co.,  18  Md^  Ch.  198;  Meara  e.  Holbrook,  20  Ohio  St. 
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137;  Page  «.  Smith,  99  Mass.  395;  Crane  o.  Ford  Hopkins,  Ch.  14;  Osgood 
V.  Osgood,  43  N.  E.  70;  Porter  v.  Williams,  7  N.  Y.  142;  Sprague  o.  Smith,. 
29  Vt.  402;  Covington  Drawbridge  Co. «.  Shephard,  21  How.  112;  White- 
water Valley  R  R.  Co.  «.  Willett,  21  How.  422;  Harper  «.  Winston,  24  DL 
253;  Adams  and  Haskell  v.  Wood,  6  Cal.  475;  Sturgess  v.  Knapp,  31  Vt.  1 ; 
Wiswall  V.  Simpson,  14  How.  65;  Ohio  R  R  Co.  e.  Fitch,  20  Md.  498; 
Booth  V.  Clark,  17  How.  822. 

The  court  frequently  directs  the  receiver  to  issue  certificates  for  the  neces- 
sary amount,  which  certificates  are  to  constitute  a  lien  upon  Uie  property 
under  his  control.  The  right  to  issue  these  certificates  is  specially  conferred 
by  the  statutes  of  Vermont,  New  Jersey,  Ohio  and  some  other  States.  But 
independent  of  statutory  enactments  courts  liaye  a  riffht  to  authorize  their 
issue.  **The  power  of  a  court' of  equity,"  said  Bradley,  J.,  in  Wallace  «. 
Loomis,  7  Otto,  146,  ''to  appoint  managing  receivers  of  such  a  property 
as  a  railroad,  when  taken  under  its  charge  as  a  trust  fund  for  the  payment  of 
incumbrances  and  to  authorize  such  receivers  to  raise  money  necessary  for  the 
preservation  and  management  of  the  property  and  make  the  same  chargeable 
as  a  loan  thereon,  for  its  repayment  cannot  at  this  day  be  seriously  disputed. 
It  is  a  part  of  that  jurisdiction  always  exercised  by  the  court  by  which  it  ia 
its  duty  to  protect  and  preserve  the  trust  funds  in  its  hands.  It  is,  undoubt- 
edly, a  power  to  be  exercised  with  great  caution,  and,  if  possible,  with  the 
consent  or  acquiescence  of  the  parties  interested  in  the  fund."  ''We  have* 
no  doubt,"  said  Waite,  C.  S.,  in  Fosdick  o.  Schall,  9  Otto,  225;  "that  when 
a  Court  of  Chancery  is  asked  by  railroad  mortgagees  to  appoint  a  receiver  of 
railroad  property,  pending  proceedings  for  foreclosure,  the  court  in  the  ex- 
ercise of  a  sound  judicial  discretion  may,  as  a  condition  of  issuing  the  neces- 
sary order,  impose  such  terms  in  reference  to  the  payment  from  the  income  of 
outstanding  debts  for  labor,  supplies,  equipment  or  permanent  improvement 
of  the  mortgaged  property  as  may,  under  the  circumstances  of  the  particular 
case,  appear  to  be  reasonable.  .  .  .  While  ordinarily  this  power  is  confined 
to  the  appropriation  of  the  income  of  the  receivership  and  the  proceeds  of 
moneyed  assets  that  have  been  taken  by  the  company,  cases  may  arise  where 
equity  will  require  the  use  of  the  proceeds  of  sale  of  the  mortgaged  property 
in  the  same  way." 

But  this  power  is  in  its  nature  limited.  It  can  only  be  exercised  in  cases 
where  the  money  is  needed  for  purchases  or  repairs  absolutely  essential  to 
maintain  the  road  as  a  going  concern.  Thus  where  an  application  was  made 
to  allow  certificates  to  oe  issued  in  order  to  raise  money  for  repairing  the 
track  and  roadbed,  it  was  said  by  Chancellor  Runyon,  "There  can  be  no 
doubt  as  to  the  duty  of  the  court  under  the  circumstances.  Every  considera- 
tion is  in  favor  of  making  the  repairs.  The  value  of  the  trust  estate  depends, 
in  a  great  measure  upon  them.  If  they  be  not  made  the  operations  of  the 
road  must  necessarily  cease.  The  injury  to  the  value  of  the  trust  estate 
which  would  be  occasioned  thereby  would  obviously  be  great,  to  say  nothing 
of  the  inconvenience  to  the  public.  It  is  incumbent  on  the  court  to  see  that 
the  receiver  keeps  up  the  property  by  making  any  necessary  repairs,  and  to 
that  end  it  may  provide  the  means  by  pledge  of  the  property,  if  necessary." 
Hoover  v.  R  R  Co.,  29  N.  Y.  Eq.  4. 

A  like  conclusion  was  reached  in  Kennedy  o.  St.  Paul  B.  R  Co.,  2  DHL. 
448,  where  the  application  was  to  raise  money  to  build  the  road  in  order  to 
save  to  the  company  a  valuable  land  grant  which  would  otherwise  lapse ;  and 
in  Jerome  v.  McCarter,  94  U.  S.  734,  where  the  money  was  to  be  employed 
in  completing  a  canal  to  save  a  similar  land  grant.  Also  in  Stanton  «.  Ala. 
and  C.  K.  R  Co.,  2  Woods,  566,  where  certain  rolling  stock  was  needed,  ab- 
solutely essential  to  operate  the  road,  and  where  the  roadbed  needed  repairs. 
See  also  Cowdrey  v,  R.  R  Co.,  1  Woods,  331;  in  re  U.  S.  Rolling  Stock  Co.,. 
55  How.  Pr.  286 ;  on  the  other  hand  if  the  purpose  of  the  application  be  at 
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all  beyond  keeping  the  line  in  statu  quo  as  a  going  concern,  the  issue  of  the 
certificates  will  not  be  authorized.  Thus  in  Hand  v,  R.  R.  Co.,  10  Rich  (8.  C.)i 
406,  where  the  purpose  of  the  application  was  to  enable  the  receiver  to  build 
nine  new  miles  of  track  and  a  new  bridge  so  as  to  obtain  access  to  the  city 
of  Charleston,  a  result  which  the  receivers  declared  absolutely  necessary  to 
enable  the  road  to  compete  successfully  with  others  for  the  carriage  of  the 
mails.  The  court  below  granted  the  applications  and  authorized  the  issue  of 
receiver's  certificates.  But  on  appeal,  the  Supreme  Court  reversed  the  order, 
saying:  "It  cannot  be  doubted  that  the  court  miffht,  under  proper  circum- 
stances, order  a  change  to  be  made  in  the  state  of  the  property  m  its  hands  for 
distribution  among  creditors  with  a  view  to  increase  the  value  of  the  fund, 
bat  it  is  clear  that  the  pursuit  of  speculative  advantages  would  not  present 
a  proper  case  for  its  exercise.  To  preserve  the  property  from  all  causes  tend- 
ing to  its  depreciation,  to  render  it  reasonably  productive  during  the  term 
it  remains  in  the  hands  of  the  court,  are  objects  proper  for  the  attention  of 
the  court,  and  its  hands  should  not  be  too  rigidly  tied  in  the  pursuit  of  these 
objects.  On  the  other  hand,  for  the  court  to  undertake  to  weigh  the  merits 
of  projected  improvements,  and  to  assume  in  behalf  of  the  parties  in  interest 
that  class  of  experimental  risks  that  appertain  to  the  development  of  material 
industries,  is  both  inconsistent  with  the  nature  of  a  court  and  the  objects 
with  which  it  holds  assets  for  the  satisfaction  of  creditors 

'*  We  are  led  by  these  considerations  to  conclude  that  before  the  order  in 
question  was  made,  as  affecting  the  interests  of  parties  not  assenting  to  it,  it 
should  have  been  shown  that  some  necessity  existed  for  the  change  projected 
in  the  location  of  the  line  of  the  R.  R.,  such  necessity  having  relation  to  the 
production  of  the  property  or  business  of  the  road.  No  such  case  is  pre- 
sented. The  advantages  presented  to  the  court,  as  likely  to  arise  from  the 
change,  are  of  such  a  nature  as  to  call  for  the  exercise  of  business  foresight 
and  sagacity  rather  than  prudence,  for  the  formation  of  a  judgment  in  regard 
to  them.     This  is  sufiicient  for  the  refusal  of  the  order  when  objected  to." 

It  often  occurs  that  owing  to  the  number  of  incumbrances  upon  the  prop- 
erty, or  the  embarrassed  state  of  the  railroad  company's  affairs,  the  certifi- 
cates if  sabsequent  in  lien  to  all  other  incumbrances  would  furnish  little  or 
no  security  to  the  lender.  In  many  instances,  therefore,  they  have  been  ex- 
pressly ordered  by  the  court  to  be  prior  in  lien  to  all  other  incumbrances, 
mortgages,  judgments  and  the  like.  The  power  of  the  court  to  make  such 
an  oraer  has  not  been  usually  doubted.  As  a  rule  all  parties  in  interest,  in- 
cluding the  various  incumbrances,  have  joined  in  the  application  and  have, 
therefore,  been  willing  to  submit  to  the  decree  of  the  court  in  the  premises. 
Where,  however,  the  right  to  enter  such  a  decree  is  resisted  by  one  of  the  in- 
cumbrances a  very  different  question  arises.  In  Meyers  «.  Johnson,  53  Ala. 
i^7,  the  question  received  an  elaborate  consideration,  and  it  was  deter- 
mined that  the  right  existed,  if  th^  court  saw  proper,  to  postpone  the  lien  of 
the  objecting  incumbrances  to  that  of  a  certificate  issued  to  raise  money  for 
the  benefit  of  all  interested.  The  ground  upon  which  this  conclusion  was 
reached  was  substantially  that  adopted  by  marine  courts  in  deciding  cases 
on  bottomry  bonds  and  respondentia,  viz.,  that  he  who  advances  the  money 
which  makes  the  security  available  for  other  incumbrances  is  entitled  to 
priority  over  them,  even  though  the  time  of  their  advances  may  antedate 
that  of  his  own.  The  court  also  invoked  the  doctrine  that  the  property, 
heinf  in  the  hands  of  a  court  of  equity,  must  be  managed  so  as  to  subserve 
the  interests  of  all  concerned ;  and  if  this  could,  in  the  sound  discretion 
of  the  court,  be  best  effected  by  postponing  the  lien  of  mortgages,  etc., 
to  that  of  the  certificates,  that  the  powers  to  so  postpone  lay  with  the  court. 

The  soundness  of  this  conclusion  is  open  to  serious  doubt.  It  is  attacked 
with  much  vigor  in  two  able  articles,  one  entitled  *'  On  Postponing  the  Pri- 
orities of  First  Mortgage  Liens,"  published  in  18  Am.  Law  Rev.  40;  and 
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the  other  entitled  **  Claims  and  Equities  ailecting  the  Priorities  of  Railroad 
MortffageSy"  12  Am.  Law  Rev.  660.  The  current  of  authority  is  wholly  op> 
p(Mea  to  it  The  principle  applicable  in  maritime  cases  is  not  extended  to 
cases  at  common  law.  See  m  Re  Regent's  Canal  Iron  Works,  L.  R,  8  Ch. 
Div.  411.  It  has  therefore  been  held  uiat  incumbrances  placed  upon  a  road 
to  raise  money  to  complete  it  have  in  themselves  no  priority  over  prior  mort- 
gages. Galveston  R  JR.  Co.  v.  Cowdrey,  11  Wall.  409;  and  so  of  mechanic's 
Bens  filed  for  construction  of  part  of  a  railroad.  Dunham  o.  Cinn. ,  Peru  and 
Chic  R  R  Co.,  1  WalL  524;  N.  J.  Sfidland  R  R  Co. «.  Wortendyke,  27  N. 
J.  Eq.  658. 

So,  to  come  a  little  closer  to  the  point  at  issue,  receivers  are  sometimes 
directed  by  the  court  to  pay  to  employees  wa^s  due  at  the  time  of  the  in- 
ception of  the  receivership  out  of  the  current  mcome.  Douglass  v,  Cline,  Id 
Bu^  608;  Newport  and  Clonn.  Bridge  Co.  «.  Douglass,  12  Bush,  678;  and  & 
lien  on  the  personal  effects  of  the  company  is  often  conferred  by  statute  on 
such  employees  for  a  certain  part  of  such  wages.  (See  Act  of  N.  J.  Feb.  12, 
1874;  acts  1874,  p.  12.^  Such  acts  are  never  construed,  however,  so  as  to 
impair  or  postpone  the  lien  of  a  prior  mortgaffe.  Williamson  «.  N.  J.  South- 
em  R  R  Co.,  28  N.  J.  Eq.  277.  Nor  it  womd  seem  could  any  order  of  the 
court  with  reference  to  such  wages  give  them  such  an  effect.  In  re  Atlan- 
tic, Miss,  and  Ohio  R.  R.  Co.,  26  Vin.  Chron.  444;  Denniston  «.  Chicago, 
Alton  and  St.  L.  Ry.  Co.,  4  Biss.  414.  See  also  Ellis  o.  Bost.,  Hartf.  and  ^e 
R  R  Co.,  107  Mass.  1;  Iron  and  Steel  Rolling  Mill  Co.  «.  Erie  Ry.  Co.,  26 
N.  Y.  Eq.  284.  The  fact  may  also  be  noted  in  this  connection  that  a  Judg- 
ment recovered  against  receivers  for  iniuries  inflicted  upon  the  plaintiff  dur- 
inff  their  management  of  the  road  will  have  no  priority  over  mortgages  and 
other  encumbrances  which  have  been  already  nlaced  upon  it.  These  cases 
would  seem  to  tend  strongly  to  show  that  the  aecision  u  Meyers  e.  Johnson 
(supra)  is  not  good  law. 

The  Question  of  estoppel  raised  in  even  the  principal  cases  is  not  quite  new, 
having  been  touched  upon  in  some  of  the  authorities  already  cited.  It  has, 
however,  in  the  cases  reported  above  first  received  systematic  and  careful 
consideration.  In  conclusion  it  may  be  remarked  that  the  power  of  receivers 
to  issue  certificates  depends  wholly  upon  the  terms  of  the  order  authorizing 
such  issue,  and  that  all  purchasers  of  such  certificates  are  bound  to  take  notice 
of  the  terms  of  such  order,  and  of  the  circumstances  under  which  the  certificates 
were  issued.  Where,  therefore,  the  right  to  issue  them  was  given  only  after 
the  materials  for  which  they  were  to  be  paid  were  furnished,  and  it  appeared 
that  they  had  been  issued  without  consideration  before  such  materials  were 
furmshed,  they  were  held  void  in  the  hands  of  a  bona  fide  purchaser  for 
value. 

See  further  on  this  whole  subject  Jones  on  Railway  Securities,  Sec  538» 

8eq.,  12  Am.  Law  Rev.  660,  and  18  Am.  Law  Rev.  40. 


State  of  Tennessee 

V. 

The  Edgefield  and  Kektuckt  B.  B.  Co.  et  al. 

(6  LeaU  BtporU  (Tenn,)y  868.     December  Tern^  1880.) 

Statutorv  receivers  of  railroads,  to  some  extent,  wire  public  agents,  and 
unless  acting  within  the  scope  of  their  authority  the  State  not  bound  by 
their  acts. 

Statutory  receivers  of  railroads  have  no  power  to  contract  debts  to  be  paid 
otherwise  than  out  of  the  earnings  of  the  roads. 
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There  was  no  obligation  on  the  State  to  continue  the  receiyenhip  until  the 
cnrrent  indebtedness  of  the  reoeivership  was  paid. 

The  fact  that  the  indebtedness  created  by  the  receiver  enhanced  the  value 
of  the  property  on  which  the  State  had  a  mortgage,  cannot  add  strength  to 
the  claim. 

A  court  of  chancery,  by  its  inherent  powers,  may  enlarge  the  power  of  its 
receiTer,  but  no  such  power  exists  as  to  a  receiver  by  contract. 

Appeal  from  the  Cliancery  Court  at  Nashville.    MoHenbt, 
Sp.  Ch. 
W.  F.  Cooper,  E.  H.  Ewmo  and  W.  B.  Beese  for  complainant. 
J.  P.  Helms  for  defendants. 

J.  M.  Gaut,  Sp.  J.,  delivered  the  opinion  of  the  conrt. 

Under  the  act  of  the  General  Assembly  of  the  State  of  Ten- 
nessee, passed  Febmary  11, 1852,  and  subsequent  acts  either  amend- 
atory thereof  or  similar  in  character,  the  State  of  Tennessee  ex- 
tenaed  its  aid  to  the  various  railroad  companies  of  the  State,  and 
among  others,  to  the  Kashville  and  Kortnwestem  E.  B.  Co.,  and 
the  Memphis,  Clarksville  and  Louisville  K.  B.  Co.,  by  issuing  to 
them  the  coupon  bonds  of  the  State,  having  thirty  years  to  run, 
and  bearing  six  per  cent  interest,  payable  semi-annually.  One  of 
the  conditions  of  the  ^nt,  as  fixed  by  the  statutes,  was  that  each 
company  should  pay  into  the  State  treasury,  at  least  fifteen  days 
before  the  interest  became  due,  from  time  to  time,  upon  said  bonds, 
an  amount  sufiScient  to  pay  the  interest  upon  the  bonds  issued  to 
it,  including  exchange  and  commissions,  or  furnish  evidence  that 
such  interest  had  been  paid  or  provided  for ;  and  should  also  pay 
into  the  treasury  an  annual  sum  in  State  bonds,  as  a  sinking  fund, 
preparatory  to  the  extinguishment  of  the  principal.  To  secure  the 
payment  of  the  bonds  and  interest,  a  lien  was  reserved  in  favor  of 
the  State  upon*  the  respective  roads,  superstructures  and  equip- 
ments, both  that  prepared  at  the  time  the  bonds  were  issued  and 
that  to  be  thereafter  completed  and  furnished,  which  lien  was  ex- 
prefidy  made  superior  to  all  others  which  the  companies  might 
create,  and  superior  to  all  claims  existing  or  to  exist  a^nst  said 
companies.  As  further  security  for  the  payment  of  the  interest 
on  tiie  bonds,  it  was  provided  that,  in  case  any  of  said  companies 
should  fail  to  pay  the  interest  in  accordance  with  the  above  stated 
provision,  *^  the  Governor  shall  immediately  appoint  some  suitable 
person  or  persons,  at  the  expense  of  the  company,  to  take  pos- 
session and  control  of  said  railroad,  and  all  the  assets  thereof,  and 
manage  the  same,  and  receive  the  rents,  issues,  profits  and  dividends 
thereof,  whose  duty  it  shall  be  to  give  bond  and  security  to  the 
State  of  Tennessee,  in  such  penalty  as  the  Governor  may  require, 
for  the  faithful  discharge  of  his  or  their  duty  as  receiver  or  re- 
ceivers, to  receive  said  rents,  issues,  profits  and  dividends,  and  pay 
over  the  same,  under  the  direction  of  the  Governor,  towards  the 
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liquidations  of  such  unpaid  interests,"  etc.,  and  that  "  said  receiver, 
so  appointed,  shall  continue  in  the  possession  of  said  road,  fixtures 
and  equipments,  and  run  the  same,  and  manage  the  entire  road 
until  a  sufficient  sum  shall  be  realized,  exclusive  of  the  costs  and 
expenses  incident  to  said  proceedings,  to  pay  oS  and  discharge  the 
interest,  as  aforesaid,  due  on  said  bonds,  which,  being  done,  the 
receiver  shall  surrender  said  road  and  fixtures  and  equipments  to 
said  company."  A  like  proceeding  was  also  authorized  in  case  of 
a  failure  to  pay  any  installment  of  sinking  fund.  Both  of  the 
above  named  companies  made  default  in  the  payment  of  interest, 
and  were  placed  in  the  hands  of  receivers. 

On  tJie  21st  of  December,  1870,  the  Genei-al  Assembly  passed 
an  act  directing  a  bill  to  be  filed  in  tJie  chancery  court  at  ^Nasnville, 
in  behalf  of  tlie  State,  against  all  the  delinquent  railroad  com- 
panies, their  respective  stockholders,  holders  of  the  bonds,  creditors, 
and  all  persons  interested  in  the  roads,  to  determine  all  questions 
which  had  arisen,  or  mi^ht  arise,  touching  the  rights  and  interests 
of  the  State,  and  also  oi  said  defendants,  m  said  roads,  with  a  view 
to  a  sale  of  the  State's  interest  therein.  Parsnant  to  this  act,  on 
the  20th  of  January,  1871,  a  bill,  and  on  April  15, 1871,  an  amended 
bill,  was  filed  by  tne  State  against  said  delinquent  railroad  com- 
panies by  name,  and  by  general  description,  under  the  rules  of 
chancery  practice,  a^inst  all  of  their  stockholders,  bondholders, 
Uen  ana  general  creditors,  and  all  other  persons  having  any  interest 
in  the  roads. 

The  bill  prays  that,  after  the  rights  of  all  parties  have  been 
adjudicated,  the  State's  interest  in  the  roads  may  be  sold,  or  the 
roads  themselves,  with  all  their  property  and  franchises,  if  found 
necessary  or  for  the  interest  of  ail  parties,  and  expressly  or  tacitly 
assented  to  by  such  parties. 

Under  this  bill  such  proceedings  were  had  thai,  on  the  6th  day 
of  July,  1871,  the  cause  was  finally  heard  as  to  the  Memphis, 
Clarksville  and  Louisville  road,  and  on  the  8th  of  the  same  month 
as  to  the  Nashville  and  Northwestern,  when  the  State's  lien  was 
decreed  to  be  superior  to  all  others,  the  roads  were  ordered  to  be 
sold,  and  the  proceeds  applied  to  the  respective  debts  therein  as- 
certained to  be  due  the  State.  From  this  decree  no  appeal  was 
taken  by  any  of  the  parties.  In  the  mean  time,  however,  on  the 
6th  of  J  une,  1871,  these  petitioners  presented  their  petitions,  ask- 
ing to  be  permitted  "  to  file  them  as  defendants,"  and  upon  their 
application  the  order  taking  the  bills  for  confessed  was,  as  to  them, 
set  aside,  they  allowed  to  file  their  petitions,  and  '^  litigate  the 
questions  involved."  In  the  decrees  of  July  6th  and  8th 
above  recited,  the  petitioners  are  ordered  to  file  their  claims  within 
a  given  time,  the  master  is  ordered  to  report  their  amount,  all 
questions  of  law  and  fact  as  to  the  same  are  reserved,  and  a  suffi- 
cient amount  of  the  proceeds  of  the  sales  of  the  roads  to  cover 
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them  18  ordered  to  be  held  subject  to  the  future  decree  of  the 
ooart. 

The  order  of  reference  was  executed,  and  in  July,  1874,  the 
cause  was  finaUj  heard  as  to  petitioners,  upon  a  motion  of  the 
State  to  dismiss  the  petitions  and  a  motion  of  the  petitioners  to 
confirm  the  report,  when  the  chancellor  allowed  the  former  motion 
and  disallowed  the  latter,  dismissing  the  petitions  with  cost.  From 
this  decree  petitioners  have  appealed. 

The  petitioners  filed  no  answers  to  the  original  or  amended  bill. 
On  the  final  hearing  of  the  original  cause,  as  above  stated,  their 
petitions  seem  to  have  been  treated  as  answers,  though  they  do  not 
purport  to  answer  the  bills,  and  in  fact  allude  to  only  a  few  of 
their  allegations,  and  only  to  these  by  way  of  statement  of  the 
petitioners'  cases. 

On  the  other  hand,  the  State,  after  treating  the  petitions  as 
aDswers,  undertook  to  treat  them  as  bills,  and  moved  to  dismiss 
them,  the  motion,  however,  not  specifying  the  ground  on  which  it 
is  based. 

The  propriety  of  this  pleading  and  practice  might  be  seriously 
called  ia  question  were  it  not  for  the  justification  which  is  perhaps 
famished  by  the  statute  under  which  the  bill  was  filed,  ivhich  pro- 
vides, ^^  that,  in  the  discretion  of  the  court,  formal  pleadings  may 
be  dispensed  with  by  a  simple  statement  on  the  record  of  the 
points  or  matters  relied  upon  by  the  parties  and  sought  to  be  de- 
cided by  the  court»"  At  all  events,  the  argument  m  this  court 
has  invoked  a  decision  on  the  merits,  and  we  prefer  to'  so  dispose 
of  the  case. 

The  petition  of  A.  Birchall  and  others  avers  that,  under  the  in- 
ternal improvement  laws,  the  State  had  issued  to  the  iN'ashville  and 
Northwestern  E.  R.  Co.  a  large  amount  in  State  bonds,  upon  which 
the  railroad  company  was  bound  to  pay  the  semi-annual  interest  as 
it  fell  dae.  That,  upon  default,  the  State  had  the  right  to  appoint 
a  receiver  to  take  charge  of  the  road,  run  the  same,  and  out  of  the 
earnings,  after  paying  the  incidental  expenses,  to  pay  the  interest 
on  the  bonds.  That  the  receiver  was  authorized  to  employ  the 
necessary  labor  and  purchase  the  necessary  materials.  That,  under 
the  provisions  of  tnese  laws,  the  Governor  of  the  State,  in  Sep- 
tember, 1867,  placed  the  road  in  the  hands  of  a  receiver,  and  that 
it  continued  in  the  possession  of  and  was  run  by  successive  re- 
ceivers till  September,  1869,  when  it  was  leased  by  the  stock- 
holders and  the  State  to  the  I^ashville  and  Chattanooga  B.  R.  Co. 
That,  under  contract  with  said  receivers,  the  petitioners  did  work 
and  labor  on  said  road,  constructing,  repairing  and  running  the 
same,  and  furnishing  cross-ties,  wood  and  other  materials  necessary 
to  its  successful  operation,  and  were  to  be  paid  out  of  the  earnings 
of  the  road,  but  that,  upon  settlement,  the  receiver  failed  and  re- 
fused to  pay  them  for  the  labor  or  materials,  but  gave  to  some  of 
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them  certificates  of  indebtedness,  and  to  others  no  evidence  of  the 
amount  due.  The  amount  claimed  to  be  dne  each  petitioner  is 
specificall;^  set  forth.  They  aver  that  the  work  and  labor  was  done 
and  materials  furnished  while  the  road  was  in  the  possession  of 
and  being  run  bj  the  State  through  the  receivers,  and  that  ihej 
were  necessary  for  its  successful  operation.  That  the  "complainant 
or  the  road  is  indebted  to  them  m  the  just  sums"  set  forth,  and 
that  "  said  road  is  and  was  insolvent  at  the  time  of  the  contractiDg 
of  their  claims  against  it."  They  further  state,  that  they  are  ad- 
vised that  they  have  a  lien,  superior  to  all  other  claims  or  liens, 
against  said  road ;  insist  that  tne  statute  authorizing  the  receivers 
to  run  the  roads,  and  the  express  stipulation  that  they  were  to  pay 
the  expenses  out  of  the  proceeds  of  the  same,  together  with  their 
contract  with  said  receivers,  amounts  to  a  contract.  That  the 
State  and  the  stockholders  having  leased  the  road  for  a  series  of 
years  to  the  Kashville  and  Chattanoo^  R.  R.  Co.,  and  anlJiorized 
that  company  to  make  "  large  expenditures  in  the  construction  and 
repairing  of  said  road,  to  l^  allowed  said  lessees  out  of  said  road^ 
placed  it  beyond  the  power  of  the  complainant  or  the  stockholders 
to  pay  your  petitioners  out  of  the  proceeds  and  earnings  of  the 
road,"  That  this  action  was  in  violation  of  the  contract,  and  that 
they  have  a  right  to  come  into  the  court  and  ask  an  enforcement 
of  said  contract,  and  that  the  money  owing  them  be  paid  out  of 
the  proceeds  of  the  sale  of  the  road,  upon  which  proceeds  they 
insist  they  have  a  lien.  They  further  insist  that,  inasmuch  as  the 
complainant  has  filed  a  bill  to  sell  the  road,  they  have  a  right  to 
come  into  court  and  ask  that  the  same  be  paid  out  of  the  proceeds 
of  the  sale  thereof. 

*  The  petition  of  Charles  Bri^as  and  others,  creditors  of  the 
Memphis,  Clarksville  and  Louisville  B.  B.  Co.,  is  substantially  the 
same  as  that  of  Birchall  and  others,  except  that  it  contains  no 
averment  of  leasing,  and  excepting,  also,  that  it  alleges  that  *|  for 
the  past  few  years  the  earnings  of  the  road  had  exceeded  the  inci- 
dental and  running  expenses,  and  that  there  was  then  a  lar^  sum 
of  surplus  earnings  in  the  hands  of  the  receiver.  The  petitioners 
pray,  nrst,  that  they  be  paid  out  of  that  fund ;  or,  second,  if  tliat 
fund  be  not  sufficient,  or  be  subject  to  superior  liens,  out  of  the 
proceeds  of  the  sale,  upon  whicn  they  claim  a  lien ;  or,  tliird,  if 
the  court  should  be  of  opinion  that  they  have  no  lien  on  such  pro- 
ceeds, that  the  court  will  not  let  the  title  to  the  road  pass  until 
they  are  paid  ^^  out  of  the  earnings  of  said  road  or  otherwise." 

ift  is  admitted  in  argument  by  the  solicitors  for  petitioners,  that 
the  alle^tion  as  to  a  fund  in  the  hands  of  the  receiyer  is  a  mis^ 
take.  Moreover,  it  does  not  appear  in  the  averments  of  the  peti- 
tion or  elsewhere  in  this  record  that  the  State  is  claiming  said  f  and^ 
or  in  anyway  attempting  to  divert  it  from  the  payment  of  petition- 
ers^ claims.    The  receiver  is  a  public  agent :    Ei-winv.  Dayenport, 
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Snp.  Court  of  Tenn.  1872  ;  HopkinB  v,  Connell,  December  term, 
18S0.  For  any  wrongs  or  defaults  of  its  public  officers  or  agents, 
the  State  is  not  responsible :  State  v.  Ward  and  Brings,  9  jSeis. 
120.  On  the  other  hand  the  receiyer  is  a  bonded  of^r,  and,  as 
such,  is  responsible  to  all  parties  aggrieved  for  any  illegal  diversion 
of  fmids  received  by  him.  We  may  therefore  dismiss  this  feature 
from  further  consi(ieration. 

One  position  which  seems  to  be  assumed  in  the  petition  is,  that 
the  receivers  being  a^nts  of  the  State,  their  contracts  are  the  con- 
tracts of  the  State*  This  position,  if  true,  would  only  make  peti- 
tioners general  creditors  of  the  State.  It  Would  give  them  no 
rights  wnatever  as  against  the  property  of  the  railroad  companies. 
Nor  would  it  give  them  any  lien  upon  the  property  of  the  State. 
Their  right  to  the  fund  in  court,  regarding  it  as  belonging  to  the 
State,  would  only  be  the  right  whi(£  every  creditor  has,  to  appro- 
priate to  the  payment  of  his  debt,  by  due  process  of  law,  the  prop- 
erty of  his  debtor.  In  this  aspect  of  the  case,  their  entrance  into 
court  would  properly  be,  not  as  defendants  in  this  suit,  but  as  com- 
plainants in  an  originsd  bill.  Such  a  bill,  however,  they  could  not 
maintain  because  of  the  State's  exemption  from  suit. 

But  the  question  of  the  State's  liaoility  to  petitioners  deserves 
further  consideration.  The  receivers  were  unaoubtedly,  to  some 
extent  at  least,  public  agents  of  the  State.  The  State  is  not 
bound  by  the  acts  of  her  public  officers  or  agents  unless  it  mani- 
festly appear  that  they  are  acting  within  the  scope  of  their 
authority:  State  t;.  Ward  and  Briggs,  9  Heis.  125;  Floyd  Ac- 
ceptances, 7  Wall.  680.  The  letter  of  autliority  to  these  agents 
was  a  public  statute,  of  which  everybody  is  bound  to  take  notice : 
Idem.  This  statute  provides  that,  upon  the  happening  of  the  con- 
tingency, the  receiver  shall  take  possession  of  tne  road,  ^^  and  run 
the  same,  and  manage  the  entire  road  until  a  sufficient  sum  shall 
be  realized,  exclusive  of  costs  and  expenses  incident  to  said  proceed- 
ings, to  paj  oB.  and  discharge  the  interest  as  aforesaid,  due  on  said 
bonds,  which  being  done,  the  receiver  shall  surrender  said  road  and 
fixtures  and  equipments  to'said  company."  Authority  to  an  agent 
to  do  an  act  usually  carries  with  it  authority  to  employ  the  usual 
and  necessary  means  to  accomplish  it.  This  is  because  of  the  pre- 
sumed intention  of  the  principal.  But  where  the  principal  restricts 
the  agent  to  the  use  of  certain  means,  he  can  employ  no  otlier. 
The  receivers  were  authorized  to  run  the  roads.  Was  it  usual  and 
necessary,  in  order  to  do  so,  to  create  debts  and  charge  them  on  the 
road  by  a  lien  superior  to  that  of  the  State  ?  Such  expedients  had 
not  been  usual,  and  it  is  very  sure  that  they  were  not,  in  the  minds 
of  the  Legislature,  regarded  as  necessary.  The  statute  assumes 
that  the  earnings  of  the  road  would  be  sufficient  to  pay  the  inci- 
dental expenses.  At  all  events,  it  directs,  as  the  petitioners  them- 
selves insist,  that  they  shall  be  paid  out  of  the  earnings,  and,  under 
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A  well  known  rule  of  constmction,  all  other  modes  of  payment 
are  thereby  excluded.  The  Legislature  simply  intended  that  the 
receiver  should  take  the  place  of  the  company,  and  employ  the 
£ame  means  which  it  employed.  The  object  of  the  receiverBhip 
was  only  to  insure  to  the  State  a  prudent  and  honest  management 
of  the  road's  finances,  and  the  appropriation  of  its  net  profits  to  the 
payment  of  interest  and  sinking  fund.  Were  the  statute  silent  as 
to  the  means  to  be  employed,  tne  power  on  the  part  of  the  receiTer 
to  contract  debts  against  the  State  to  the  extent  of  his  ideas  of  ne- 
jceasitj  in  operating  a  railroad,  and  secure  their  payment  by  dis- 
placing the  State's  statutory  lien,  is  so  dangerous  a  power  that  we 
would  not  be  disposed  to  deduce  it  by  implication.  It  must  be 
presumed  that  if  the  Legislature  intended  such  a  power  to  exist, 
it  would  have  been  expressly  conferred. 

But  it  is  insisted  that  the  provision  in  the  statute  that  the  re- 
ceiver shall  run  the  road  untu  a  sufficient  sum  is  raised,  exclosiye 
of  costs  and  expenses,  to  pay  the  interest,  amounts  to  an  agreement 
on  the  part  of  the  State  not  to  terminate  the  I'eceivership  until  at 
least  the  cost  and  expenses  are  paid ;  that  the  leasing  of  the  Kash* 
ville  and  Korthwestem  road  by  her  assent  was  a  violation  of  the 
contract,  and  the  offer  to  sell  the  Memphis,  Clarksville  and  Louisville 
road  was  an  attempt  to  violate  it.  The  result  to  which  this  theoiy 
leads  is,  that  if  the  costs  and  expenses  are  never  paid,  the  receiver- 
ship shall  never  terminate.  That  if  the  road  will  not  pav  running 
expenses,  the  contracting  of  the  first  debt  which  the  receiver  is  un- 
able to  pay  renders  it  ooligatory'upon  the  State  to  continue  piling 
up  such  debts  higher  and  higher,  ad  infinitum.  This  absurdity 
proves  the  theory  incorrect.  The  receivership  was  provided  solely 
for  the  benefit  oi  the  State,  and  the  State  had  the  right  to  termi- 
nate it  at  pleasure.  We  might,  perhaps,  conceive  of  a  case  in  which 
it  was  terminated  in  such  undue  haste  and  under  such  circnm- 
■stances  as  to  operate  as  a  fraud  on  those  who  contracted  with  the 
receiver  in  the  meantime,  but  that  is  not  the  case.  Innes,  as  re- 
ceiver, took  charge  of  the  Northwestern  road  in  September,  1867, 
and  was  succeeds  by  Cliff  in  1868,  who  continued  till  the  lease  in 
September,  1869.  Lewis  took  charge  of  the  Memphis,  Clarksville 
and  Louisville  road  in  1865,  was  succeeded  by  Brown,  and  he  by 
Henry,  who  continued  in  charge  till  the  sale  m  1871.  Many  of 
the  claims  of  Birchall  and  others  originated  under  Innes,  and  all  of 
those  of  Briggs  and  others,  except  one,  under  Lewis,  in  1867. 
Assuming,  as  we  must,  that  the  receivers  did  their  duty,  the  roads 
did  not  pay  running  expenses,  else  petitioners'  claims  would  not 
remain  unpaid.  The  State  seems  to  have  made  an  honest  effort  to 
secure  itself  with  the  least  detriment  to  the  companies  and  their 
creditors.  The  experiment  of  receiverships,  after  a  fair  test,  hav- 
ing proved  a  failure,  they  were  abandoned.  There  is  not  the 
elightest  probability  that  a  continuance  of  the  experiment  would 
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have  benefited  petitioners.  As  the  petitioners  must  be  presumed 
to  know  the  law,  they  contracted  with  the  receivers,  knowing  that 
the  earnings  of  tiie  roads  were  their  only  means  of  payment,  and 
that  the  State  had  the  right  to  cut  on  this  source  at  pleasure. 
They  therefore  assumed  the  risk  of  its  adequacy  and  its  continu- 
ance. It  is,  however,  only  the  same  risk  wnich  they  would  have 
incurred  had  the  roads  remained  in  charge  of  the  companies. 

This  view  of  this  question  is  sustained  by  High,  in  nis  work  on 
Keceivers,  sees.  302  and  379.  By  petitioner^  solicitors  we  are 
cited  to  Fosdick  v.  Schall  and  Hale  v.  Frost,  9  Otto,  and  Meyer  v. 
Johnston,  53  Ala.  237.  All  of  these  are  cases  growing  out  of 
receiverships  created  by  a  court  of  chancery  at  the  instance  of 
mortgage  bondholders.  In  Hale  v.  Frost  the  application  was  to 
pay  out  of  the  net^eamings  in  the  hands  of  the  receiver,  debts  con- 
tracted before  the  receivership,  for  machinery  and  for  materials 
for  construction  purposes.  The  mortgage  coverjed  not  only  the 
property  of  the  company,  but  also  its  net  earning.  The  court 
allowed  the  chdms  for  machinery,  but  disallowed  that  for  materials 
for  construction  purposes,  assigning  no  reason  for  the  distinction, 
but  simply  referring  to  Fosdi^  t?.  Schall.  The  latter  case  was  one 
in  whicn  a  receiver  hired  of  their  owner  cars  which  were  necessary 
for  the  operation  of  the  road,  and  paid  the  hire  out  of  his  receipts. 
The  court  holds  that  this  was  proper.  This  is  all,  as  regards  the 
point  in  question,  that  the  case  decides.  There  are  dicta  in  the 
case  whicn  go  some  further.  Chief  Justice  Waite,  who  delivers 
the  opinion,  says,  that  when  it  appears  that  the  company  has  ap- 
plied its  current  receipts,  with  which  it  should  have  paid  current 
expenses,  to  the  payment  of  interest  or  making  of  permanent  im- 
provements beneficial  to  the  mortgagee,  the  court  may,  in  appoint- 
ing a  receiver — ^which  is  not  a  matter  of  right,  but  one  resting  in 
the  sound  discretion  of  the  court — exact  as  a  condition  that  tliose 
current  expenses  shall  be  paid  out  of  the  profits  of  the  receiversliip, 
and  that  whatever  the  court  might  have  exacted  in  advance,  it 
could  require  before  surrendering  the  fund.  But  it  is  evident  that 
the  payment  suggested,  being  one  out  of  the  income,  would  not 
postpone  the  mortgage  lien.  The  mortgage,  it  is  true,  covered  the 
income  as  well  as  tne  road  itself,  but  it  was  only  the  net  income. 
The  debts  in  question  were  current  expense  debts,  so  that,  by  the 
very  terms  of  the  mortgage  itself,  enough  of  the  income  sufficient 
to  pav  them  was  exempted  out  of  the  mortgaged  property.  The 
only  hen  which  would  be  interfered  with,  would  be  that  equitable 
lien  which  the  mortgagee  had  fixed  upon  the  earnings  by  impound- 
ing them  in  the  hands  of  a  receiver.  But  this  lien,  m  the  view  of 
the  learned  judge,  was  one  which  had  been  granted  him  as  a  favor 
from  the  court,  in  return  for  which  -it  had  a  right  to  make  exac- 
tions. Moreover,  the  state  of  facts  supposed  by  the  chief  justice, 
is  not  shown  to  exist  in  this  case.    Tne  damage  accruing  to  the 
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roads  during  the  war  had  been  repaired  chiefly,  if  not  entirely,  out 
of  large  loans  made  by  the  State,  which  haa  never  been  repaid. 
When  the  bill  was  filed,  the  Northwestern  Company  owed  the 
State,  upon  a  principal  of  $3,222,000,  funded  and  unfunded  inter- 
est amounting  to  $1,319,129 ;  and  the  Memphis,  Clarksyille  and 
Louisville  Company,  on  a  principal  of  $1,582,000,  was  indebted 
for  interest  to  the  amount  of  $871,525.  Prima  facie,  says  the 
court  in  Fosdick  v.  Schall,  the  fund  in  the  receiver's  hands  lielongB 
to  the  mortgagee,  and  the  claimant  must  overcome  the  presumption. 

Meyer  v,  Johnston,  63  Ala.,  for  the  ver^  able  opinion  it  presente, 
deserves  and  has  received  our  careful  consideration.  Brieny  stated, 
it  decides  that  a  court  of  chancery  taking  possession  of  property, 
through  a  receiver,  pending  litigation,  has  the  p^wer,  in  the  absence 
of  Bumcient  income,  to  charge  tne  corpus  with  such  expenses  as  are 
necessary  for  its  custody  and  preservation ;  that  the  keeping  of  a 
railroad  in  repair  and  operating  its  trains  are  necessary  for  its  ens- 
tody  and  preservation,  and  &o  necessarv  for  the  public  good. 
However  much  we  may  be  impressed  with  the  reasoning  in  that 
case,  it  is  only  necessary  to  say,  that  whatever  may  be  the  inherent 
powers  of  a  court  of  chancery,  independent  of  the  will  of  the  par- 
ties, as  to  receiverships  created  by  it,  a  receivership  outside  of  court, 
created  by  contract,  must  be  controlled  by  the  terms  of  that  con- 
tract. Whenever  the  rights  of  the  receiver's  creditors  are  drawn 
in  question,  the  contract,  so  far' as  it  speaks,  must  be  the  law  of  the 
case.  The  public  good,  as  well  as  the  State's  pecuniary  interests, 
was  a  matter  under  the  State's  supreme  control,  and  it  nad  a  right 
to  contract  with  reference  to  either  as  it  saw  lit.  Construing  the 
contract  as  we  do,  it  provided  that  the  expenses  of  the  road  shoold 
be  paid  out  of  its  earnings  and  not  otherwise.  If  they  proved  in- 
sufficient, it  can  only  be  a  matter  of  regret  with  the  court  as  with 
the  unfortunate  creditors. 

The  claim  for  the  relief  sought  by  petitioners  has  sometimes  been 
predicated  upon  the  ground  that  the  debt  contracted  by  the  re- 
ceiver has  enhanced  the  value  of  the  mortgaged  property.  But 
this  fact,  if  clearly  shown,  is  not  sufficient.  This  court  iield,  in 
Bird  V.  Bank  of  Tennessee,  1  Sneed,  262,  and  Pride  v.  Yiles,  3 
Sneed,  127,  that  a  mechanic  who  built  a  house  upon  mortgaged 
ground,  under  contract  with  the  mortgagor,  had  no  lien  or  equity 
superior  to  that  of  the  mortgagee.  And  in  the.  above  cited 
case  of  Meyer  v.  Johnston,  the  chancellor  had  ordered  the  re- 
ceiver to  issue  a  large  amount  of  certificates  of  indebtedness  for  the 
purpose  of  completing  the  road,  and  ordered  that  they  be  made  a 

?rior  lien  on  the  road,  and  paid  first  out  of  the  procee({s  of  its  sale, 
'he  court  held,  that  however  beneficial  this  might  be  to  the  mort- 
gagees, it  could  not  be  done  without  their  consent ;  that  to  permit 
it,  would  be  to'  permit  the  impairing  of  the  obligation  of  the  con- 
tract. 
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Our  oondiision  i%  that  the  petitioaers  are  not  entitled  to  the  re- 
lief sought,  and  the  petitions  are  therefore  difimiseed.  The  peti- 
tioners  will  pay  the  costs  of  this  court,  and  the  costs  of  the  court 
below  will  be  paid  as  decreed  bj  the  chancellor. 


State  or  Tennessee 

V. 

MoMiNNYiLLB  AND  Manchesteb  K.  K.  Co.  et  aL 

(6  Lea's  Reports,  Tenn,   December  Term^  1880.) 

No  vppm  lies  from  a  consent  degree. 

A  statutory  receiver  of  a  delinquent  raikoad  has  no  power  to  lease  the 
road. 

A  payment  of  rents  by  the  lessees,  under  a  roid  lease,  to  an  officer  of  the 
State,  and  the  reception  of  such  rents  by  such  officer,  would  be  no  ratification 
of  the  Toid  lease.    The  Legislature  alone  could  ratify  such  void  lease. 

There  can  be  no  recovery  for  improvements  made  upon  the  road  by  the 
leasees  under  such  void  lease. 

Appeal  from  the  chancery  court  at  Nashville.    McHenbt,  Sp. 

W.  F.  CooPEB,  E.  H.  Ewma  and  W.  B.  Beese  for  complainant. 
John  H.  Savage  and  J.  P.  Helms  for  defendants. 

J.  M.  Gaut,  Sp.  J.,  delivered  the  opinion  of  the  court. 

In  the  matter  of  Huffgins  and  Price,  stockholders  and  losses  of 
the  McMinnville  and  ]\(unchester  K.  R 

Under  the  internal  improvement  laws  of  the  State  of  Tennessee, 
the  State  had  issued  its  coupon  bonds  to  the  McMinnville  and  Man- 
chester R.  B.  Co.,  and  the  company  having  made  default  in  the 
payment  of  interest  and  sinking  fund,  the  road  was  placed  in  the 
oands  of  a  receiver  appointed  by  the  Governor,  under  the  provi- 
sions of  the  statutes.  Subsequentlj,  the  company  having  contmued 
in  default,  this  bill  was  filed  against  said  company  and  £e  ten  other 
delinquent  raUroads,  tlieir  stockholders  and  otners,  to  have  the 
State's  interest  in  said  roads  ascertained  and  declared,  and  to  sell 
that  interest,  or,  vrith  the  consent  of  the  companies,  to  foreclose  the 
State's  statutory  lien  by  a  sale  of  the  roads  themselves.  Defend- 
ants, Hu^ms  and  Price,  by  petition,  had  themselves  made  defend- 
ants by  name,  and  on  the  2d  of  March,  1874,  filed  an  answer,  which 
they  pray  may  be  taken  as  a  cross-bill,  and  into  which  they  incorpor- 
atea  a  demuner.  They  state  in  the  answer,  that  prior  to  the  19th 
of  January,  1869,  the  railroad  company  had  failed  to  pay^  the  interest 
on  the  State  bonds  issued  to  it,  and  that  under  the  provisions  of  the 
internal  improvement  laws,  the  road  had  been  placed  in  the  hands 
of  D.  E.  Davenport,  a  receiver  appointed  by  the  Governor ;  that  said 
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Davenport,  upon  consultation  with,  and  conflent  of  the  Governor, 
Wm.  Ot.  Brownlow,  had  on  the  19th  day  of  January,  1869,  leased 
the  road  to  them,  at  an  annual  rental  of  $15,000  for  three  years,  which 
by  a  subsequent  contract,  made  July  15, 1869,  was  extended  to  five 
years ;  that  under  this  lease,  they  went  into  possession  and  so  re- 
mained until  November  29,  1869,  when  a  bill  was  filed  in  the  chan- 
cery court  at  Winchester,  in  the  name  of  the  railroad  company  and 
P.  Marbury,  its  president  and  receiver,  and  under  an  injunction 
thereby  obtained  they  were  wrongfully  dispossessed ;  that  under  a 
dissolution  of  the  iniunction  thev  were  restored,  but  were  again  die- 
possessed  on  the  23a  of  September,  1870,  by  an  injunction  granted 
under  a  pretended  supplemental  bill ;  that  that  case  had  been  tried 
by  the  chancellor  and  was  then  pending  in  the  supreme  court.  The 
further  recitals  in  regard  to  that  litigation  it  is  not  necessary  to 
notice. 

The  respondents  state  that  they  are  stockholders  in  said  oomjjany 
as  well  as  lessees  of  the  road.  They  state  that  while  they  remained 
in  possession  they  paid  rent  to  the  State  at  the  rate  of  $15,000  per 
annum,  and  that  tlie  State,  by  receiving  said  rent,  ratified  and  con- 
firmed the  contract  of  leafie.  Thev  insist  that  their  ri^ht  to  the  poe- 
session  and  control  of  the  road  for  the  time  that  their  leaae  has  to 
run,  is  superior  to  the  claim  of  all  other  persons  and  especially  the 
State  of  Tennessee,  which  has  received  their  money  and  thereby 
ratified  and  confirmed  the  contract  of  the  Governor  and  receiver. 
They  state  further,  that  they  have  made  valuable  and  permanent 
improvements  on  the  road,  and  that  they  are  entitled  to  pay  for  them, 
whether  restoi'ed  to  possession  of  the  road  or  not 

The  demurrer,  afi  mcorporated  in  the  answer,  assigns  a  number  of 
causes,  some  of  which  go  to  the  jurisdiction  of  the  court,  and  the 
others  set  up  the  defence,  that  the  State  has  no  right  to  foreclose 
its  statutoiy  Hen  by  a  sale  of  the  property,  until  the  maturity  of  the 
bonds.  Tne  answer  closes  with  a  prayer  that  respondents'  righto 
be  respected  and  protected.  The  company  made  an  agreed  case 
with  the  State,  which  was  reduced  to  writing  and  filed  March  10, 
1871.  Among  other  questions,  that  of  the  jurisdiction  of  the  court 
over  the  subject-matter  is  reserved  therein. 

On  the  7th  day  of  April,  1871,  the  cause  was  heard  as  to  theMc- 
Minnville  and  Manchester  R  R  upon  the  bill,  etc.,  and  upon  "the 

red  case  heretofore  entered  into  between  Messrs.  E.  H.  Ewing, 
F,  Cooper  and  W.  B.  Keese,  solicitors  upon  the  part  of  the 
State,  and  If essrs.  A.  S.  Colyer  and  F.  M.  Smith,  solicitors  for  the 
mlroad  company,  president,  directors  and  part  of  the  stockholders^ 
and  upon  the  order  pro  conf  esso  as  to  all  other  parties  who  have 
not  entered  their  appearance,  and  upon  the  f  urtner  agreement  of 
the  solicitors  for  the  complainant  and  defendants,  as  appears  in  the 
latter  part  of  this  decree,  when  it  appeared  to  the  coxurt,"  etc  After 
determining  the  indebtedness  of  the  company  to  the  State  and  de- 
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claring  the  State's  lien  on  the  property,  it  proceeds :  '^  The  defend- 
ants' solicitors  insist  that  as  a  matter  of  law,  the  complamant  cannot 
force  the  sale  of  the  road  for  the  payment  of  the  bonds,  or  the  de- 
creed interest,  until  the  maturity  of  the  bonds,  but  it  is  agreed  by 
the  solicitors  for  the  complainant  and  defendants,  that  it  is  to  the 
interest  both  of  complainant  and  defendants  that  the  road  should  be 
sold,  and  the  f ollowmg  agreement  is  hereby  entered  into  between 
the  solicitors  aforesaid,  to  wit"  Then  is  recited  an  a^eement  that 
the  court,  upon  report  of  the  clerk  and  master,  shall  hx  a  minimum 
price  upon  the  property  and  franchises  of  the  company,  not  to  be 
leas  thui  $300,000  m  State  bonds ;  that  the  company  shall  have  the 
ezdasive  right  for  sixty  days  to  purchase  at  tnat  price ;  that  in 
case  the  company  fails  to  do  so,  men,  to  use  the  langu^e  of  the 
decree,  ^^  it  is  a^ed  and  hereby,  with  consent  of  parties  to  the 
case,  ordered,  adjudged  and  decreed,  that  B.  J.  Hill,  W.  S.  Hug- 
gins  and  G.  M.  Stewart  be,  and  they  are  hereby  authorized,  as  com- 
missioners for  60  many  of  the  stockholders  of  said  company  as  may 
wish  to  take  benefit  thereunder,  and  consent  to  the  same,  including 
themselyes,  to  purchase  said  road  and  property  at  the  minimum 
fixed  as  aforesaid,  within  thirty  days  after  the  failure  of  the  com- 
pany to  purchase.  Upon  the  failnre  of  the  company  or  commis- 
sioners aforesaid  for  tne  stockholders,  to  purchase  within  ninety 
days,  as  aforesaid,  then  it  is  agreed  that  the  commissioners  may  sell 
the  same  to  the  highest  bidder,  as  contemplated  by  the  act  of  De- 
cember 21, 1870,  upon  the  following  conditions,"  etc.  Then  fol- 
low stipulations  requiring  the  purchaser  to  operate  the  road.  The 
decree  proceeds :  ^^  It  is  therefore  ordered,  adjudged  and  decreed 
by  the  court,  that  the  aforesaid  agreement  be  carried  out  and  exe- 
cuted by  the  commissioners  of  the  State,  and  that  said  road  be  sold 
upon  the  conditions  and  restrictions  agreed  upon."  .  .  «  ^^And 
it  farther  appearing  that  W.  S.  Hugmns  and  James  Price,  claiming 
as  lessees  oi  said  road,  haye  been  nutde  parties  to  the  bill  and  haye 
answered  the  same,  setting  up  their  claim  a^nst  said  company  and 
the  State,  and,  whereas,  it  has  been  agreed  by  said  Huggins  and 
Price  to  refer  all  matters  in  dispute,  hj  suits  commenced  or  other- 
wise, in  regard  to  said  lease  ana  the  rights  arising  under  it,  to  the 
arbitrament  and  award  of  one  person  to  be  chosen  by  each  party, 
and  a  third  person  to  be  chosen  as  umpire  in  case  of  disagreement 
of  the  two,  said  umpire  to  be  selected  by  the  two  referees,  and  that 
an  award  to  be  made  by  such  referees  shall  determine  and  awa^ 
whether  Huggins  and  frice  are  indebted  to  the  railroad  company, 
or  whether  tne  company  is  indebted  to  them,  and  how  much  m 
either  case,  and  that  such  award  shall  be' binding  upon  the  company 
and  said  Huggins  and  Price.  Now  it  is  agreed  between  the  coun- 
sel of*  the  State  and  the  counsel  of  said  Husgins  and  Price,  John 
H.  Sayage,  Esq.,  that  the  award  so  made  shallbe  binding  upon  the 
State  and  upon  the  fund  to  be  obtained  by  the  sale  of  said  road,  if 
4A.&E.R  Cae.— 7 
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the  State  is  liable  for  any  amount  to  said  Hnggins  and  Prioeon  ao> 
count  of  said  lease,  but  tne  question  of  law  as  to  the  liability  of  the 
State  to  said  Huggins  and  Price,  or  their  right  to  any  part  of  said 
fund,  in  consequence  of  any  lease  made  to  them,  is  eimresslj  re- 
seryecL  It  is  therefore  oraered,  adjudged  and  decreed,  that  the 
amount  aforesaid  to  be  reported  by  referees  be  taken  as  the  amount 
of  the  claim  of  said  Huffgins  and  Price,  if  any,  and  the  question  of 
law  aforesaid  is  express^  reseryed  for  the  future  adjudication  of 
this  court." 

We  think  the  mere  recital  of  this  decree  shows  that,  upon  its 
face,  it  is  a  consent  decree,  in  which  the  defendants,  Hu^ms  and 
Price,  as  stockholders,  assent  to  the  sale  of  the  road.  Tne  only 
reseryation  is  of  their  rights  as  lessees.  And  eyen  as  lessees  they 
assent  to  the  sale^  with  the  understanding,  howeyer,  that  if  the 
court  should  decide  that  as  against  the  State  they  had  a  ri^ht  to 
the  possession  and  enjoyment  of  the  property  till  the  expiration  of 
their  lease,  and  consequently  the  right  to  resist  the  sale,  this  right, 
though  not  to  be  awanied  them  specifically,  was  to  be  com{)ensated 
for  out  of  the  proceeds  of  the  sale.  As  to  their  alleged  rights  as 
stockholders,  there  was  no  reseryation  whateyer. 

It  is  insisted,  howeyer,  that  these  defendants  consented  to  the 
sale  only  on  condition  that  the  minimum  price  should  be  fixed  at 
$250,000.  As  eyidence  of  this,  we  are  referred  to  a  paper  copied 
into  the  transcript.  This  paper  does  not  purport  to  be  a  paper  in 
the  cause,  is  not  marked  filea,  and  is  not  referred  to  in  any  of  the 
decrees.  But  if  we  are  permitted  to  look  to  it,  it  shows  an  agree- 
ment to  which  the 'State  is  not  a  party.  It  is  dated  April  6tli, 
1871,  and  purports  only  to  be  an  agreement  between  B.  J.  Hill, 
president  and  receiyer,  and  Huggins  and  Price.  It  affords  no 
eyidence  as  to  what  agreement  may  haye  been  made  by  their 
solicitors  with  the  State  upon  the  following  day.  The  decree  is, 
we  think,  a  consent  decree,  which  the  appellants  haye  taken  no 
steps  to  set  aside.  As  no  appeal  lies  from  a  consent  decree,  the 
appeal  as  to  it  must  be  dismissed. 

On  the  11th  of  July,  1871,  the  questions  of  law  reseryed  were 
heard,  no  steps  haying,  in  the  mean  time,  been  taken  upon  the 
agreement  for  an  ai*bitration.  The  chancellor  oyerruled  the  de- 
fendants' demurrer,  decreed  that  the  State's  lien  was  superior  to 
any  right  they  might  haye,  if  any,  as  lessees,  and  that  they  had  no 
lien  upon  the  property  or  its  proceeds.  From  this  decree  they 
have  appealed. 

The  statute  authorizing  the  appointment  of  receiyers  for  delin- 
quent railroads,  does  not  expressly  confer  upon  them  power  to 
lease  the  roads  in  their  charge,  but  it  is  insisted  that  such  power 
existed  by  implication.  It  is  well  settled  that  a  railroad  company 
has  not  itself  the  power  to  lease  its  road  and  other  property ;  that 
such  a  corporation  owes  duties  to  the  public,  the  discnarge  oi  which 
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it  cannot,  without  express  antliority,  relegate  to  another.  Thomas 
V.  West  Jersey  R.  K.  Co.,  10  Otto;  York,  etc.,  E.  R.  Co.  v. 
Winders,  17  How.  30,  and  cases  cited.  If  the  company  has  no 
snch  implied  power,  it  is  difficult  to  see  how  the  receiver,  who 
temporarily  assumes  its  functions,  could  possess  it 

like  statute  states  the  })urpose  of  the  receiver's  appointment  to 
be  to  receive  ^^  the  rents,  issues,  profits  and  dividends''  of  the  road. 
It  is  insisted  that  this  impliedly  authorizes  him  to  lease.  But  the 
same  section  of  the  statute,  in  prescribing  his  duties  when  appoint- 
ed, says  that  he  '^  shall  continue  in  the  possession  of  saia  road, 
fixtures  and  equipments,  and  run  the  same  and  manage  the  entire 
road,  until  a  sufficient  sum  shall  be  realized,  exclusive  of  the  costs 
and  expenses  of  said  proceedings,  to  pay  off  and  discharge  the  in- 
terest as  aforesaid  due  on  said  bonds,  which  being  done,  the  receiver 
shall  surrender  said  road  and  fixtures  and  equipments  to  said  com- 
pany." This  command  of  the  law,  in  efEect,  positively  prohibits 
the  transmission  of  the  possession  or  control  to  other  hands,  and 
hence  forbids  a  lease.  Tuat  comprehensiveness  rather  than  accu- 
racy was  aimed  at,  in  the  use  of  the  words  '^  rents,  issues,  profits 
and  dividends,"  is  well  illustrated  by  the  use  of  similar  langua^ 
in  the  answer  of  the  appellants,  where  thev  claim  liie  ri^ht  ^^  to  the 
possession  and  control  and  management  of  said  road  and  to  receive 
the  rents,  issues  and  profits  thereof." 

This  court  expressed  the  opinion  in  the  case  of  McMinnville  and 
Manchester  R.  K.  Co.  v.  Muggins  and  Price,  8  Baxt.  177,  that 
Davenport,  as  receiver,  had  no  power  to  make  the  lease,  and  a 
farther  examination  of  the  question  only  convinces  us  that  that 
opinion  was  correct.  The  defendants  do  not  claim  to  have  paid 
rent  except  for  the  time  they  remained  in  possession.  It  is  not 
«tated  whether  the  money  was  paid  to  the  receiver  or  the  State  of 
Tennessee.  Inasmuch  as  it  requires  the  same  power  to  ratify  that 
it  does  to  authorize  in  the  first  instance,  there  is  no  department  of 
the  government,  except  the  Legislature,  which  could  have  ratified 
it,  and  no  act  of  that  bod^  is  shown  which  it  could  plausibly  be 
claimed  amounts  to  a  ratification.  We  are,  therefore,  of  opinion 
that  the  contract  of  lease  between  Davenport,  receiver,  and  defend- 
ants, was  null  and  void  and  conferred  on  them  no  rights  whatever. 

But  the  defendants  insist,  that  if  not  entitled  to  compensation 
for  loss  of  their  lease,  they  have  a  right  to  compensation  for  the 
imnrovements  put  upon  the  road,  fersons  holding  possession  of 
iBal  estate  in  good  faith,  under  color  of  title,  are  entitled  to  have 
the  value  of  their  permanent  improvements  set  ofi  against  the 
rents  and  profits  which  the  plaintiff  may  recover.  Code,  sec.  3261. 
Whether  the  right  exists  m  the  absence  of  any  attempt  to  collect 
rents,  we  need  not  now  determine.  Defendants  are  conclusively 
fnregnxned  to  know  the  receiver's  want  of  authority  to  make  the 
lease  in  question.    They  were  in  possession  against  the  will  of  the 
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company  and  despite  its  efforts,  by  legal  proceedings,  to  dispoesee? 
them.  The  State  is  not  responsible  for  the  nnauthorized  act  of  its 
ofScers. 

We  think  it  can  hardly  be  said  that  they  were  holding  poflsesrion 
in  good  faith  nnder  color  of  title.  But  it  is  conceded  by  defend- 
ants' counsel,  as  indeed  it  must  be,  that  even  if  the  lease  were  valid, 
it  would  be  subject  to  the  power  of  the  State  to  determine  the 
receivership,  and  thereby  the  lease,  at  pleasure.  In  this  view  of 
the  case,  the  lessees  were  only  tenants  at  wilL  But  it  has  been 
often  held  that  a  tenant  at  will  cannot  recover  for  betterments. 
This  court  has  gone  even  further,  and  held  that  a  tenant  for  life 
has  no  such  right.  Broyles  v.  Woodall,  11  Heis.  39  ;  Hughes  v, 
Peters,  1  Cold.  70,  and  cases  cited.  The  tenant  voluntarily  takefr 
his  chances  of  being  permitted  to  enjoy  the  expenditures  he  has 
made  upon  the  land  or  another. 

The  decree  of  the  chancellor  as  to  the  questions  reserved  in  the 
decree  of  April  7th,  1871,  will  be  affirmed.  The  appellants  will 
pay  the  costs  of  this  court,  and  the  costs  of  the  court  below  will 
De  paid  as  deoreed  by  the  chancellor. 


J.  C.  WoOTEBS 

LuTEBNATioNAL  and  G.  K.  B.  B.  do, 

(54  Texas  BeportSj  294.     FAruary  11,  1881.) 

It  is  not  necessary  to  set  forth  in  the  petition  the  minute  details  of  a  con- 
tract on  which  suit  is  brought,  to  authorize  its  introduction  in  eyidenoe.  It 
is  sufficient  if  it  sets  forth  the  contract  according  to  its  true  and  legal  import 
and  effect,  as  a  whole. 

When  suit  is  brought  on  a  contract,  which  on  its  face  refers  to  a  contin- 
gency, on  the  happening  of  which  the  defendant  should  be  discharged  from 
nability,  it  does  not  deTolve  on  the  plaintiff  to  anticipate  the  defence,  by 
averring  that  the  contingency  had  not  happened;  but  if  the  defendant  relics 
on  it  as  a  defence^  he  must  allege  and  prove  that  it  did  happen. 

When  parties  reduce  a  contract  to  writing  they  are  presumed  to  embody  in 
it  the  terms  and  stipulations,  as  finally  agiied  to,  and  to  which  they  mutu- 
ally consented. 

See  statement  of  case  for  allegations  in  an  answer  in  a  suit  on  written  con- 
tract, which,  in  the  absence  of  an  averment  that  the  defendant  was  frauda- 
lently  induced  to  suppose  that  the  written  contract  contained  stipulations^ 
not  embraced  in  it,  was  held  bad  on  demurrer. 

Declarations,  representations  and  expressions  of  opinion,  which  precede, 
but  do  not  enter  into  or  form  a  part  of  the  contract  as  finally  consammated, 
furnish  no  ground  for  the  recovery  of  damages  to  a  party  deceived  or  misled 
by  them;  for  it  is  his  own  folly  to  rely  on  them  when  they  are  not  embodied 
in  and  made  a  part  of  the  contract. 

A  railway  company  obligated  itself  to  locate  its  depot  at  the  nearest  pt^^ 
ticable  point  within  one  mile  of  the  court  house.    Batd-^ 
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1.  The  -word  practicable  was  not  used  in  the  contract  as  synonymoiu  with 
possible. 

2.  The  road  was  only  bound  to  locate  its  depot  at  the  nearest  point 
within  one  mile  of  the  court  house,  at  which  it  could  be  done  at  a  reasonable 
And  ordinary  cost,  with  reference  to  all  the  circumstances  under  which  it  was 
to  be  done,  and  in  Tiew  of  the  objects  and  purposes  inducing  the  contract. 

Appeal  from  Houston,  Tried  below  before  the  Hon.  W.  D. 
UTood. 

Appellee  brought  gait  in  the  district  court  of  Houston  county 
August  24, 1875,  against  appellant  for  $1,000,  on  an  alleged  volun- 
taiy  subscription  agreement  of  appellant  to  pajr  the  H.  and  6.  N. 
S.  R.  Co.  (afterwards  consolidated  with  the  tnt  B.  B.  Co.)  that 
amount  of  money,  on  condition  that  the  company  would  run  its 
road  through  Houston  coimty  and  erect  a  depot  as  near  the  court 
house  at  Crocket  as  practicable,  and  within  one  mile.  Appellant 
pleaded  a  general  denial,  and  also  specially  set  up  failure  oi  consid- 
eration, etc 

The  court  sustained  appellee's  demurrer  and  exceptions  to  the 
answer.  Verdict  and  judgment  for  appellee  for  $1,546.66,  princi- 
pal and  interest. 

The  written  agreement  states  the  consideration  thus :  *^  For  and 
in  consideration  of  the  enhanced  value  to  be  given  and  which  is 
<x)ntemplated  to  arise  to  our  lands  and  other  property  by  the  loca- 
tion and  speedy  construction  of  the  H.  and  G.  N.  B.  K.,  and  for 
the  further  consideration  of  one  dollar  to  each  of  us  in  hand  paid." 
The  condition  is,  "if  the  aforesaid  railroad  company  shall  on  or  be- 
fore the  first  day  of  May,  1873,  build  its  railway  and  run  its  cars  to 
the  north  or  northeastern  line  of  Houston  county,  and  establish  and 
have  a  depot  as  near  the  court  house  as  practicable,  and  not  to  be 
more  than  one  mile  from  said  court  house." 

The  agreement  contained  a  proviso  to  the  effect,  that  if  Houston 
county  should  issue  bonds  to  the  railroad  company  in  the  sum  of 
$25,000,  payable  in  twenty  years,  the  agreement  should  be  regarded 
as  cancelled  and  discharged.  Objection  was  made  to  reading  the 
agreement^  on  the  ground  that  the  petition  failed  to  charge  that  the 
contingency  qualifying  defendant's  liability  had  never  occurred. 

The  answer  ruled  out  on  demurrer  and  exceptions,  besides  a  un- 
cial denial,  set  up,  in  avoidance  of  the  subscription,  substantially 
the  following  facts :  That  before  the  agreement  was  simed  the 
company  had  run  lines  of  survey  locating  its  line  and  a  depot  at  a 
distance  of  a  mile  or  more  from  the  court  house,  and  avowed  its 
intention  to  establish  a  depot  at  such  distance  from  Crocket,  with 
the  fraudulent  intent  and  purpose  to  induce  the  citizens  of  that 
town  to  pay  it  money  and  property  to  have  the  road  constructed 
and  a  depot  established  nearer  tne  court  house ;  that  the  subscrip- 
tions bv  defendant  and  others  were  made  with  the  view  of  hav- 
ing a  depot  located  at  the  nearest  practicable  point  to  the  court 
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liotifie,  which  is  in  the  center  of  the  public  square,  in  order  to  pre- 
serve  the  town  and  keep  its  business  on  and  near  the  public  square, 
as  was  well  known  to  said  company ;  that  defendant  and  other  sab- 
scribers  owned  property  on  the  public  square,  and  it  was  considered 
by  them  that  the  location  of  the  depot  near  the  court  house  would 
enhance  the  value  of  their  property,  as  weU  as  prove  of  great  con- 
venience to  the  public ;  that  before  and  at  the  time  defendant  sab- 
scribed  the  agreement^  the  president  and  chief  engineer  of  the  H. 
and  G.  K.  B.  R  Co.,  and  other  officers  and  agents  of  the  company, 
stated  to  defendant  that  the  depot  would  be  located  at  a  point  about 
two  hundred  yards  from  the  court  house,  and  that  said  point  was  a 

{)racticable  one  for  the  depot^  which  representations  were  fraadu- 
ently  made  to  induce  said  subscription ;  that  the  company  fraudu- 
lently induced  defendant  and  others  to  subscribe  the  agreement  on 
the  avowed  intention  of  the  company  and  its  audiorized  officers  and 
agents,  who  were  then  engaged  m  the  construction  of  the  road  and 
soliciting  said  subscriptions,  that  the  company  would  establish  the 
depot  at  or  about  said  point;  that  the  consideration  and  inducement 
to  the  citizens  to  subscribe  to  the  agreement  was,  that  the  depot 
shoxdd  be  located  at  or  about  said  point  as  the  nearest  practicable 
point  to  the  court  house ;  that  instead  of  locating  the  depot  at  said 
point  which  is  convenient  to  the  business  portions  of  the  town,  con- 
venient of  access,  etc.,  the  company  fraudulently  and  against  the 
protests  of  said  subscribers,  including  defendant,  located  the  depot 
at  a  greater  distance,  to  wit,  one  thousand  yards  from  the  court 
house,  and  at  a  point  inconvenient  of  access,  there  being  a  branch 
and  ravine  between  the  depot  and  the  public  square ;  that  the  com- 
pany, after  having  secured  subscriptions  to  the  agreement,  includ- 
ing defendant's,  on  the  faith  of  the  representations  that  the  depot 
would  be  established  at  the*point  mentioned,  fraudulently  purchased 
land  where  the  depot  was  and  is  located,  and  laid  off  lots,  etc,  and 
attempted  to  buildup  a  new  town  called  ^^ Kew  Crocket ;"  that  the 
company  by  its  president  and  chief  engineer  and  other  officers  and 
agents,  before  and  at  the  time  of  the  subscriptions,  falsely  and 
fraudulently  induced  defendant  to  believe  that  the  depot  would  be 
located  at  or  about  said  point,  and  said  subscription  was  made  by 
defendant  on  the  faith  of  the  acts  and  declarations  of  said  officers 
and  agents  who  solicited  and  obtained  said  subscriptions,  that  the 
depot  would  be  located  at  said  point,  and  that  the  same  was  a  prac- 
ticable point  for  the  location  of  the  depot;  that  sidd  officers  and 
agents,  oef ore  and  at  the  time  of  said  subscriptions,  represented  to 
defendant  and  other  citizens  that  said  point  was  a  practicable  one^ 
and  that  the  most  practicable  location  for  the  depot  nearest  the  court 
house  was  within  two  hundred  or  three  hundred  yards,  and  at  or  near 
said  point  east  of  a  branch,  and  fraudulently  held  out  to  defendant 
and  the  citizens,  and  pronused  them  in  consideration  of  their  sub- 
scriptions, that  the  depot  would  be  located  at  or  about  said  point 
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and  within  two  hundred  yards  of  the  court  honae ;  and  it  was  by 
reason  of  such  statements  and  conduct  of  said  officers  and  agents, 
that  defendant  sabscribed  said  agreement,  ahd  defendant  acted  on 
said  declarations,  and  was  induced  thereby  not  only  to  subscribe 
Baid  agreement,  but  also  to  purchase  property  near  said  point  on 
the  faith  of  such  location  of  the  depot,  and  that  same  would  en- 
hance the  value  of  his  property,  and  was  thereby  damsj^ed  in  the 
earn  of  two  thousand  dollars ;  and  that  in  violation  of  said  promises, 
and  contrary  to  its  declarations  and  representations,  the  company 
fraudulently  located  its  depot  about  one  thousand  vards  from  the 
court  house  and  at  an  inconvenient  point,  with  the  mtent  and  pur- 
pose to  impair  the  value  of  the  property  of  defendant  and  the  other 
subscribers  situated  on  and  near  tne  public  square,  and  whereby 
defendant's  property  was  greatly  depreciated  in  value. 

Appellee  demurred  generally,  ana  assigned  as  special  exception 
that  tne  answer,  '^  so  far  as  it  sets  up  verbal  statements  and  other 
matters  occurring  at  the  time  or  before  the  signing  the  bond  or 
sabscription  list,  are  insufficient  in  law  to  make  a  de&nce ;  and  fur* 
ther,  the  defendlant  thereby  seeks  to  vary  the  written  contract  be- 
tween the  parties  thereto.'' 

J.  R  Burnett,  for  appellant. 

Nunn  &  Williams,  lor  appellee. 

MoosB,  C.  J. — ^If  the  petition  was  defective,  as  appellant  insists, 
for  want  of  a  proper  averment  of  a  consideration  for  his  subscrip- 
tion upon  which  the  action  is  founded,  objection  should  have  been 
taken  to  it  by  demurrer  or  exception.  It  is  too  late  to  attempt  to 
do  BO  after  verdict  by  motion  in  arrest  of  judgment.  Trammell  v. 
Trammell,  20  Tex.  416. 

The  law  does  not  require  the  contract  or  agreement,  upon  which 
an  action  is  brought,  to  be  set  out  in  the  petition  in  every  minutia 
to  authorize  its  introduction  as  evidence.  The  petition  is  sufficient 
if  it  sets  forth  the  contract  according  to  its  true  and  legal  import 
and  effect  as  a  whole.  This  appeUee  did,  and  had  appellant  made 
objection  to  the  reading  of  the  subscription  in  evidence,  when  of- 
fered by  appellee,  it  should  have  been  overruled.  It  appears  from 
the  bill  of  exceptions,  however,  that  there  was  no  objection  made 
to  the  evidence  on  the  trial  below,  but  the  objection  really  made 
was  the  failure  of  appellee  to  set  out  the  proviso  to  the  subscrip- 
tion, to  the  effect  that  the  contract  of  the  subscribers  should  be 
satined  and  discharffed,  in  the  event  the  county  of  Houston  should 
issue  to  appellee  its  bond  to  the  amount  of  twenty-five  thousand 
dollars.  If  the  contingency  had  occurred  which  relieved  appellant 
from  performance  of  nis  undertaking,  it  devolved  upon  him  to 
allege  and  prove  it,  and  it  was  not  incumbent  upon  appellee  to  an- 
ticipate his  defence  by  averring  that  the  county  had  not  issued  to 
appellee  its  bonds. 


104        WOOTEBS  V.  INTERNATIONAL  AND  G.  N.  R.  R.  CO. 

In  our  opinion  the  court  did  not  err  in  snataining  appellee's  ex- 
ceptions to  appellant's  answer.  It  is  not  pretenoed  tnat  appel- 
lant did  not  know  and  fully  understand  the  terms  and  conditions 
of  the  written  contract  or  agreement  into  which  he  entered,  that 
he  WBB  fraudulently  induct  to  suppose  that  it  contained  other 
stipulations  than  wnat  it  did.  Whatever  may  be  said  upon  the 
subject  prior  thereto,  it  is  an  elementary  principle  that  when  par- 
ties reduce  a  contract  to  writing,  they  are  presumed  to  embody  in 
it  the  terms  and  stipulations  as  finally  agreed  to,  and  upon  and  to 
which  they  mutually  contract.  Appellant  sought  in  his  answer  to 
show  that  appellee,  by  the  declarations  and  representations  of  its 
officers  and  agents,  had  agreed  and  undertaken  to  fix  its  depot  at  a 
different  place  from  that  at  which  it  was  subsequently  located,  or 
that  appellant  was  induced  by  these  representations  and  dedara- 
tions  to  believe  that  the  depot  would  be  thus  located,  and  that  ap- 
pellee was  thereby  estopi>ea  from  locating  the  depot  where  it  dio. 
To  permit  these  propositions  to  be  estabushed  by  parol  testimon^r 
would  be  to  vary  and  set  aside  a  written  contract  by  parol  testi- 
mony, which  evidently  cannot  be  done.  Jackson  t;.  Stockbridge, 
39  Tex.  898. 

It  is  absurd  to  suppose  that  the  parties  would  have  been  gailtj 
of  the  foUv  of  entenng  into  a  written  contract  which,  seenmiglj, 
gave  appellee  the  privuege  of  locating  its  depot  at  the  nearest  prac- 
ticable point  within  a  mile  of  the  court  house,  or  that  appellee 
would  have  incurred  the  expense  of  running  different  lines  to  as- 
certain this  point,  if  it  was  already  bound  to  locate  it,  as  claimed 
by  appellant.  Declarations,  representations  and  expressions  of 
opinion,  which  precede,  but  do  not  enter  into  or  form  a  part  of  the 
contract  as  finally  consummated,  furnish  no  ground  for  the  recovery 
of  damages  to  a  party  deceived  or  misled  by  them,  for  it  is  his 
own  f ol^  to  rely  upon  them,  when  they  are  not  embodied  in  and 
made  a  part  of  tlie  contract.  The  exceptions,  therefore,  to  appel- 
lee's claim  for  damages,  even  if  a  legitimate  answer  to  an  action 
such  as  this,  were  properly  sustained. 

It  is  somewhat  difficult,  if  we  look  merely  at  the  extracts  from 
the  charge  of  the  court  embodied  in  appellant's  assignment  of 
error,  to  understand  the  precise  point  of  his  objection  to  it.  If  we 
properly  understand  it,  however,  it  is  this,  to  wit :  The  court  did 
not  instruct  the  jury,  as  appellant  insists  it  should,  that  appellee 
was  bound  by  the  contract  upon  which  it  sued,  to  locate  its  depot 
at  the  nearest  possible  point  to  the  court  house  at  which  it  ooidd 
be  placed,  without  reference  to  the  cost  or  expense  of  doin^  this. 
This,  however,  in  our  opinion,  is  not  a  fair  or  just  construction  of 
the  contract.  Appellee  stipulated  to  locate  its  depot  at  the  nearest 
practicable  point,  within  one  mile  of  the  court  house.  Now  it  cer- 
tainly needs  no  engineering  skill  or  knowledge  to  know  that  the 
nearest  possible  point  at  which  this  could  be  done  without  regard 
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to  cost,  would  be  the  nearest  point  to  the  court  honse  at  which 
land  for  this  }>urpo6e  conld  be  purchased  or  condemned.  If  this 
was  what  was  intended,  it  was  idle  for  appellee  to  have  stipnlated 
that  the  point  at  which  it  wonld  establish  its  depot  shonla  be  not 
more  than  a  mile  from  the  court  house.  Plainly  the  word  ^^  prac- 
ticable" was  not  used  in  this  contract  as  synonymous  with  ^^  possi- 
ble," but  was  used  and  understood  by  the  parties  to  this  contract 
in  its  usual  and  ordinary  sense,  as  binding  appellee  to  locate  its  de- 
pot at  the  nearest  point  within  a  mile  of  the  court  house,  at  which 
it  could  be  done  at  a  reasonable  and  ordinary  cost,  with  reference 
to  all  the  circumstances  under  which  it  was  to  be  done,  and  in  view 
of  the  object  and  purpose  inducing  the  contract.  By  this  instruc- 
tion the  Question  of  law  upon  which  the  case  turned  was,  we 
think,  fairly  and  correctly  submitted  to  the  jury.  And  the  evi- 
dence juBtmed  and  warranted  their  yerdict.  The  judgment  is  af- 
firmed. 
AfSrmed. 


The  Baltdcobe  ahd  Ohio  Bailboad  Oompakt  v.  Gbobox  W. 
EoozTTZ,  Admibibtbatob  of  Willuh  a.  Weiohticah,  db- 

GXA8BD. 

SaBB    V.    HOBBOB    FUNKHOUSB,    AdMINISTRATOB    OF  ChABLBS    L. 

NOBL,   DECEASED. 

Sabb  V.  MoBBOB  FuBBHousB,   Admhostbatob  OF  Beubbn    E. 

Hammob,  deceased. 

(Adoance  Oaae  VhUed  8UUe$  8uprme  Court.     October  81,  1881.) 

A  oorponUion  of  one  State  by  canTing  on  business  in  another  State,  e.  g., 
by  letting  the  property  and  franchisee  of  a  corporation  of  that  other  State, 
does  not  thereby  become  a  citizen  of  that  other  State. 

Therefore  a  Maryland  railroad  company  which  leases  and  operates  the 
property  ot  a  Yiisinia  rulroad  company  does  not  thereby  become  a  citizen  of 
Yirgmia,  or  lose  its  right  to  a  lemoyal  of  the  cause  when  sued  in  a  Virginia 
State  court. 

In  a  remoral  cause  the  jurisdiction  of  the  Federal  court  attaches  as  soon  as 
it  becomes  the  duty  of  the  State  court  to  proceed  no  further;  and  the  entry 
of  the  record  in  the  Federal  court  is  neceesary  simply  to  enable  that  court 
to  proceed  with  the  cause,  but  not  for  the  transfer  of  jurisdiction. 

If  the  party  petitioning  for  a  removal  is  kept  in  the  State  court  against  his 
will  and  forded  into  a  trial,  he  may  remain  in  the  State  court,  carry  his  case 
up  regularly  until  he  obtains  a  rerersal  of  the  judgment  and  an  order  for  the 
allowance  of  the  removal,  and  then  enter  his  case  in  the  Federal  court,  not- 
"withstaading  the  fact  that,  pending  these  proceedings,  the  first  term  of  the 
Federal  court  after  the  filhig  of  the  petition  for  remdval  had  elapsed,  and 
the  party  petitioning  for  removal  had  not  filed  his  copy  of  the  record  at  that 
tnm. 
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Ebbob  to  the  Snpreme  Court  of  Appeals  of  the  State  of  Yiiginia. 
Hn^h  W.  Sheney,  John  £.  Cowen,  and  £.  J.  D.  Crofis,  for 
plaintifi  in  error. 
Moees  Walton  and  J.  B.  Tucker,  for  defendants  in  error. 

Watte,  0.  J. — These  cases  are  substantially  alike,  and  present 
the  following  facts: 

The  Baltimore  and  Ohio  B.  B.  Go.  was  incorporated  by  the 
State  of  Maryhmd  on  the  28th  of  February,  1827,  to  build  and 
operate  a  railroad  from  Baltimore,  in  Maryland,  to  'Some  soita- 
ble  point  on  the  Ohio  River.  By  the  terms  of  the  charter  the 
annual  elections  of  directors  were  to  be  held  in  Baltimore.  On 
tiie  2d  of  March  following  the  State  of  Yimnia  granted  the  com- 
pany the  same  rights  and  privileges  in  Yu-ginia  that  had  been 
granted  to  it  in  Maryland,  except  that  no  lateral  road  could  be 
built  in  Virginia  without  the  consent  of  the  Legislature,  and  the 
road  was  not  to  strike  the  Ohio  at  a  point  lower  than  the  mouth 
of  the  Little  Kanawha.  Under  this  authority  from  the  two  States 
a  road  was  built  from  Baltimore  to  Wheeling,  in  Virginia.  When 
the  State  of  West  Virginia  was  formed  it  took  from  Vii^ia  all 
the  territory  occupied  by  the  road  in  that  State,  and  from  that 
time  no  part  of  the  original  line  has  been  within  the  present  State 
of  Virginia. 

On  the  20th  of  August,  1873,  the  Baltimore  and  Ohio  Company 
took  a  lease  from  the  Washin^on  City,  Vii^nia  Midland  and 
Great  Southern  B.  B.  Co.,  a  Virginia  corporation,  of  all  the  rail- 
road of  the  last-named  companv  lying  between  Strasburg  and 
Harrisonburg,  in  Virginia,  tinder  this  lease  the  Baltimore  and 
Ohio  Company  took  the  exclusive  possession  of  and  operated  the 
leased  property,  using  for  that  purpose  the  powers  and  franchises 
of  the  Virginia  corporation.  While  so  operating  the  leased  road 
an  accident  happened  to  one  of  the  passenger  trams,  by  which  the 
several  persons  whose  administrators  are  defendants  in  error  in 
these  cases  lost  their  lives.  These  suits  were  brought  in  a  State 
court  of  Virginia,  under  a  statute  of  that  State,  to  recover  damages 
for  the  deaths  of  the  persons  named  bv  the  alleged  wrongful  acts 
of  the  company.  Each  of  the  administrators  suing  was  a  citizen 
of  Virginia. 

On  uie  2d  of  September,  1876,  which  is  conceded  to  have  been 
in  time,  the  company  filed  its  petitions  in  the  State  court  for  the 
removal  of  the  cases  to  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Virginia,  the  proper  district,  on  the 
ground  that  the  company  was  a  citizen  of  Maryland  and  the  several 
plaintifis  citizens  of  Virginia.  The  plaintifb  answered  the  petition 
in  each  case,  denying  that  the  company  was  a  citizen  of  Maiyland, 
and  claiming  that  for  all  the  purposes  of  these  suits  it  was  a  citizen 
of  Virginia.    After  hearing,  the  State  court  refused  to  recognise 
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the  removal,  becanfie,  as  was  held,  by  leasing^ and  operating  the 
road  of  the  Virginia  corporation  under  the  Vir^nia  charter  the 
company  became,  for  all  the  purposes  of  that  business,  a  citizen  of 
Yimnia.  To  tlus  ruling  exceptions  were  taken  in  due  form  and 
mam  part  of  the  seyeral  records. 

It  nowhere  appears  that  copies  of  the  records  in  the  State  court 
haye  ever  been  entered  in  tne  Circuit  Court,  but  on  the  19th  of 
December,  1876,  the  company  asked  and  obtained  from  the  State 
court  leave  to  plead,  and  in  due  time  thereafter  pleas  of  not  guilty 
were  pat  in.  One  case 'was  tried  in  the  State  court  on  the  6th  of 
April,  1877 ;  another  on  the  10th  of  April,  1878,  and  the  other  on 
the  9th  of  December  afterwards.  Judgment  was  given  in  each 
case  for  the  plaintiff.  The  company  was  represented  at  the  trials, 
and  exceptions  of  various  kinds  were  taken.  The  causes  were  all 
carried  to  the  Supreme  Court  of  Appeals  of  the  State,  where  the 
judgments  were  imrmed.  The  recoros  show  distinctly  that  errors 
were  assigned  on  the  rulings  upon  the  petitions  for  removal,  and 
that  the  decision  was  adverse  to  the  company.  The  cases  are  now 
here  on  writs  of  error  to  the  Supreme  Court  of  Appeals,  and  the 
Questions  presented  for  our  consideration  are :  1.  Whether  a  case 
for  removal  was  made  by  the  company ;  and  2.  If  it  was,  whether, 
as  it  does  not  appear  affirmatively  that  copies  of  the  records  have 
been  entered  in  the  Circuit  Court,  the  companv  has  lost  its  right 
to  have  the  judgments  revelrsed  for  the  origmal  errors  in  that 
behalf! 

The  Court  of  Appeals  in  Virginia  held,  as  early  as  1855,  in  the 
case  of  the  Baltimore  and  Ohio  B.  B.  Co.  v.  GraUahue's  Adminis- 
trator, 12  Gratt.  655,  that  the  Baltimore  and  Ohio  Company  could 
be  sued  in  Virginia,  and  in  the  course  of  the  opinion  said  that  the 
effect  of  the  enabling  act  of  Virginia  was  to  make  the  company  a 
Virginia  cor]^ration  as  to  its  road  within  the  territory  of  Virginia. 
Afterwards,  m  1870,  this  court  decided,  in  B.  B.  Co.  v.  Hams,  12 
Wall  65,  that  the  company  could  be  sued  in  the  District  of 
Columbia,  into  which  a  lateral  road  had  been  built  with  the  con* 
sent  of  Congress,  given  through  an  enabling  act  much  like  that  of 
Yiiginia.  In  that  case  we  held  the  company  to  be  a  Maryland 
corporation  only,  and  that  no  new  corporation  had  been  created  by 
the  enabling  act  either  of  Virginia  or  the  District  of  Columbia. 
The  ruling  in  the  Virginia  case  was  followed  by  the  Supreme 
Court  of  Appeals  of  West  Virginia  in  the  cases  of  Gosbom  v.  The 
Supervisors,  1  W.  Va.  308,  and  the  Baltimore  and  Ohio  B.  B. 
Co.  V.  The  Supervisors,  8  Id.  819,  both  of  which  were  decided 
before  B.  B.  Co.  v.  Harris  in  this  court.  That  question  is,  how- 
ever, unimportant  here,  as  it  is  conceded  that  the  part  of  the  road 
originally  m  Virginia  is  now  in  West  Virginia,  and  that  the  com- 
pany no  longer  uses  in  Virginia  any  of  the  franchises  conferred  by 
the  enabling  act  of  that  State.    Neither  the  Court  of  Appeals  nor 
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•connBel  here  make  any  daim  on  account  of  that  legisktion.  Even 
•conceding  that  the  company  was  once  a  Virginia  corporation  so 
far  as  its  original  road  in  that  State  was  concerned,  the  most  that 
•can  be  said  of  it  now  is  that,  in  common  with  all  citizens  of  the 
•old  State  residing  on  the  ceded  territory,  its  citizenship  was  trans- 
ferred by  the  organization  of  West  Virginia  from  the  old  State  to 
the  new.  Cionseqnently,  if  it  was  once  a  corporation  of  Maryland 
•and  Virginia,  it  is  now  a  corporation  of  Maryland  and  West  Vir- 
ginia.    Any  citizenship  it  may  have  had  in  Virginia  has  been  lost. 

It  is  not  contended  that  this  enabling  act  gave  the  company  a 
right  to  lease  another  Virginia  road  and  operate  it  as  a  lateral 
road,  nor  that  in  mnnin?  the  leased  road  the  company  uses  any  of 
the  franchi«e8  confe™d\  the  original  gmnt.  iSe  Jr^nt  /aim 
is  that,  by  nsing  the  franchises  of  another  Virginia  corporation  to 
ran  its  leased  road,  it  made  itself  a  con)oration  of  Vir^nia,  for  all 
the  purposes  of  that  business,  just  as  the  lessor  was  and  is. 

It  is  weU  settled  that  a  corporation  of  one  State  doing  business 
in  another  is  suable  where  its  business  is  done,  if  the  laws  make 
provision  to  that  effect.  We  have  so  held  many  times.  (Lafay- 
•ette  Ins.  Co.  v.  French,  18  How.  404 ;  R.  R.  Co.  v.  Harris,  supra ; 
«z  parte  Schollenberger,  96  U.  S.  369.)  This  company  concedes 
that  it  was  properly  sued  in  Virj^nia.  What  it  asks  is  that,  being 
fined  there,  it  may  avail  itself  of  the  privilege  it  has  under  an  act 
of  Congress,  as  a  corporation  of  Maryland,  and  remcfve  a  suit 
which  has  been  begun  into  theproper  court  of  the  United  States 
exercising  jurisdiction  within  Vimnia.  The  litigation  is  not  to 
be  taken  out  of  Virginia,  but  only  from  one  court  to  another 
within  that  State.  So  that  the  single  question  presented  is  whether, 
by  taking  a  lease  of  the  road  of  a  Virginia  corporation,  the  Mary- 
land corporation  made  itself  also  a  corporation  of  Virginia,  for  all 
purposes  connected  with  the  use  of  the  leased  property  { 

It  is  not  denied  that  the  Maryland  company  derived  all  its 
power,  so  far  as  the  operation  of  the  Vir^nia  roaa  was  concerned, 
from  the  Virginia  corporation,  nor  that,  m  respect  of  the  business 
of  that  road,  it  must  do  just  what  was  required  of  the  Virginia 
corporation  by  the  laws  of  Virginia ;  but  that  does  not,  in  our 
opinion,  make  it  a  corporation  of  Virginia.  It  may  be  sued  in 
Virginia  because,  with  the  implied  assent  of  that  State,  it  does 
business  there;  but, as  we  said  substantially  in  Schollenberger's 
case,  the  question  of  suability  and  jurisdiction  is  not  so  much  one 
of  citizenship  as  of  findiuj^.  If  a  citizen  of  one  State  is  found, 
for  the  purposes  of  the  lawnil  service  of  judicial  process,  in  another, 
he  may  orainarily  be  sued  there.  A  citizen  of  Maine  mav  be  sued 
in  California  if  he  happens  to  be  there  in  person  and  tne  proper 
officer  serves  him  personally  with  the  lawful  process  of  a  California 
court.  He  is  still  a  citizen  of  Maine,  although ,  in  the  exercise  of 
one  of  the  privileges  of  a  citizen  of  the  United  States,  he  has  been 
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found  in  California.  An  indiyidnal  may,  without  asking  permia' 
sion  of  St^te  authorities,  do  business  where  he  pleases,  and  if  a 
citizen  of  one  State  he  is  entitled  to  all  the  privileges  and  immuni- 
ties  of  citizens  of  the  several  States.  (Const.,  art.  4,  sec.  2.)  Not 
so  with  corporations.  Their  rights  outside  the  State  under  the 
authority  oi  which  they  were  created  depend  primarily  on  their 
charters.  If  the  charter  allows  it  they  may  exercise  their  chartered 
privil^es  and  carry  on  their  chartered  business  in  any  other  State 
which,  by  express  grant  or  by  implication,  permits  them  to  do  so. 
They  have  no  absolute  rig;ht  of  recognition  in  any  other  State  than 
their  own  fPaul  v,  Virginia,  8  WSl.  168),  and  the  State  which 
recognizes  tnem  can  impose  such  conditions  on  its  recognition  as. 
it  chooses,  not  inconsistent  with  the  Constitution  and  laws  of  the 
United  States.  If  they  are  recognized  and  permitted  to  do  busi- 
ness without  limitation,  express  or  implied,  they  carir  with  them 
wherever  they  go  all  their  chartered  rights,  and  mav  claim  all  their 
chartered  privileges  which  can  be  used  awa  v  from  their  legal  home. 
Their  charters  are  the  law  of  their  existence,  and  are  taken 
wherever  they  go.  By  doing  business  away  from  their  legal  resi- 
dence they  do  not  change  their  citizenship,  but  simply  extend  the 
field  of  tneir  operations.  They  reside  at  home,  but  do  business 
abroad. 

In  this  case  a  Maryland  corporation  leased  the  railroad  and 
the  franchises  of  a  Virginia  corporation.  Neither  State  Legisla- 
tore  acted  specially  on  the  subject,  so  far  as  the  record  discloses. 
The  Maryland  corporation  assumed  the  right  to  take,  and  the 
Virginia  corporation  to  ffrant,  the  lease  wmch  lies  at  the  foun- 
dation of  the  rights  of  the  parties.  Under  this  lease  possession 
was  given  and  taken  without  objection  from  the  authorities  of 
either  State,  and  the  Maryland  corporation  actually  uses  the  f ran- 
diiaes  of  that  of  Virginia.  The  question,  therefore,  presented  to 
us  is  not  one  of  ultra  vires.  No  complaint  is  made  that  Mary- 
land  has  never  given  its  con>oration  the  right  to  go  to  Virgima 
and  take  a  lease,  nor  that  Virginia  has  never  authorized  its  cor- 
poration to  grant  such  a  lease.  For  all  the  purposes  of  these 
eases  we  must  assume  that  the  Maryland  corporation  is  rightfully 
using  the  leased  road,  and  with  the  consent  of  both  States. 

We  can  hardly  believe  if  an  individual  a  citizen  of  a  State 
other  than  Virgmia  went  into  that  State  and  leased  the  proj^ 
erty  of  a  Virginia  corporation,  to  use  as  the  corporation  did,  it 
would  be  claimed  that  he  made  himself  thereby  a  citizen  of  Vir- 
giziia  within  the  meaning  of  the  Constitution  and  laws  of  the 
United  States.  Citizenship  in  this  connection  has  a  special  sig- 
nification. All  persons  bom  or  naturalized  in  the  United  States 
and  subject  to  tne  jurisdiction  thereof  are  citizens  of  the  United 
States  and  of  the  State  wherein  they  reside.  (Amend.  14,  sec.  1.) 
A  corporation  may,  for  the  purposes  of  suit,  be  said  to  be  bom 
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where  by  law  it  is  created  and  organized,  and  to  reside  where,  br 
or  under  the  authority  of  its  charter,  its  principal  office  is.  A 
corporation,  therefore,  created  by  and  organized  under  the  laws  of 
a  particular  State,  and  having  its  principal  office  there,  is,  under 
the  Constitution  and  laws,  &r  the  purpose  of  suing  and  being 
sued,  a  citizen  of  that  State,  possessing  all  the  rights  and  haTing 
all  the  powers  its  charter  confers.  It  cannot  migrate  nor  change 
its  residence  without  the  consent,  express  or  imphed,  of  its  State, 
but  it  may  transact  business  whereyer  its  charter  allows,  un- 
less prohibited  by  local  laws.  Such  has  been  for  a  long  time  the 
settled  doctrine  of  this  court  ^'  It  must  dwell  in  the  place  of 
its  creation,  and  cannot  migrate  to  another  soyereignty,"  ^^  but  its 
residence  in  one  State  creates  no  insuperable  objection  to  its  con- 
tracting in  another."  (Bank  of  AugUBta  v.  Earle,  13  Pet.,  520.) 
With  a  long  line  of  authorities  in  this  court  to  the  same  eSect 
before  us,  we  cannot  hesitate  to  say,  with  all  due  respect  for  the 
Court  of  Appeals  of  Virginia,  that  the  Maryland  corpora- 
tion, by  taking  a  lease  from  the  Virginia  corporation,  with 
the  unconditional  assent  of  Virginia,  of  a  railroaa  which  could 
only  be  operated  by  the  use  in  Virmiia  of  the  corporate  fran- 
chises of  the  lessor,  did  not  make  itself  a  corporation  of  yi^ 
giBia,  or  part  with  any  of  the  rights  it  had  xmifer  the  Conrtitu. 
tion  and  laws  of  the  United  States  as  a  corporation  of  Maty- 
land.  The  State  of  Virginia  has  not  granted  to  it  any  special 
Eowers  or  priyileges  beyond  allowing  it  to  transact  its  corporate 
usiness  in  Virginia.  Its  powers  wiuiin  the  State  come  from  its 
Maryland  charter  and  the  Virginia  corporation.  That  corporation 
had  certain  franchises  and  priyileges  wnich  it  held  by  grant  from 
its  State.  These  franchises  and  priyileges  were  a  species  of 
property  which,  we  must  presume  for  aU  the  purposes  of  this 
case,  it  had  the  nsht  to  allow  the  corporation  of  another  State 
to  use.  The  Viiginia  authorities  haye  impliedly  assented  to  all 
that  has  been  done.  This  assent  haying  been  giyen  and  the  con- 
tract entered  into  between  the  companies,  all  Virginia  can  now 
require  is  that  the  Maryland  company,  in  carrying  on  its  bnsinees 
under  the  contract  and  using  the  franchises  of  the  Virginia  com- 
pany, shall  be  subject  to  all  obligations  which  the  (barter  im- 
poses on  that  corporation.  The  Maryland  corporation  simply 
occupies  the  position  of  a  company  carrying  on  an  authorized 
business  away  from  its  home,  with  the  consent  of  its  own  State 
and  of  that  of  the  State  in  which  its  business  is  done.  For  these 
reasons  we  must  hold  that  the  Court  of  Appeals  erred  in  deciding 
that  the  remoyal  of  the  suit  to  the  Circuit  Court  was  properly  re- 
fused because  the  company,  by  taking  the  lease  and  using  the  road 
in  Virginia,  became,  for  all  the  purposes  of  that  lease,  a  corporation 
of  Virginia. 

The  only  remaining  question  is  whether  the  company  can  now 
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claim  a  reyersal  of  the  jndgments  below  on  account  of  this  error, 
since  it  does  not  appear  that  copies  of  the  records  in  the  State  conrt 
have  been  entered  in  the  Circuit  Court.  The  State  court  of  origi- 
nal jurisdiction  directly  decided,  in  accordance  with  the  claims  of 
the  several  defendants  in  error,  that  upon  the  showing  made  the 
company  was  not  entitled  to  a  remoyal,  but  must  remain  and  de- 
fend the  suits  in  that  court.  It  was  conceded  on  the  argument  that 
if  the  judgment  had  been  rendered  before  the  first  day  of  the  next 
term  of  the  Circuit  Court  of  the  United  States  there  could  be  a  re- 
versal, if  the  case  was  in  fact  removable.  The  position  of  the  de- 
fendants in  error  seems  to  be,  that  as  the  company  appeared  and 
went  on  with  the  causes  in  the  State  court  after  the  next  term  in 
the  Circuit  Court,  without  showing  that  the  copies  of  the  records 
had  been  entered  in  that  court,  it  m  effect  waived  its  ri^ht  to  a  re- 
moval, and  submitted  itself  again  voluntarily  to  the  jurisdiction  of 
the  State  court 

We  have  uniformly  held  that  if  a  State  court  wrongf uDy  refuses 
to  give  up  its  jurisdiction  on  a  petition  for  removal  and  forces  a 
party  to  trial,  he  loses  none  of  his  rights  by  remaining  and  contest- 
ing the  case  on  its  merits.     (Insurance  Co.  v.  Dunn,  19  WalL  223; 
Kwnoval  Cases,  100  U.  S.  475 ;  EaUroad  Co.  v,  Mississippi,  102 
U,  S.  141.)     It  is  also  a  well-settled  rule  of  decision  in  this  court, 
that  when  a  sufficient  case  for  removal  is  made  in  the  State  court 
the  rightful  jurisdicti<m  of  that  court  comes  to  an  end,  and  no  fur- 
ther proceedings  can  properly  be  had  there,  unless  in  some  form  its 
jnrisiction  is  restorea.    (Gordon  v.  Longest,  16  Pet.  104 ;  Kanouse 
V.  Martin,  15  How.  209 ;  Insurance  Co.  v.  Dunn,  supra ;  Railroad 
Co.  V.  Mississippi,  supra.)    The  entering  of  the  copy  of  the  record 
in  the  Circuit  Court  is  necessary  to  enable  that  court  to  proceed, 
but  its  jurisdiction  attaches  when,  under  the  laWjit  becomes  the 
duty  of  the  State  court  to  "  proceed  no  further."     The  provision  of 
the  act  of  1875  is  in  this  respect  substantially  the  same  as  that  of 
the  twelfth  section  of  the  judiciary  act  of  1789,  and  requires  the 
State  court,  when  the  petition  and  a  sufficient  bond  are  presented, 
to  proceed  no  further  with  the  suit ;  and  the  Circuit  Court,  when 
the  record  is  entered  there,  to  deal  with  the  cause  as  if  had  been 
originally  commenced  in  that  court     The  jurisdiction  is  changed 
when  the  removal  is  demanded  in  proper  form  and  a  case  for  re- 
moval made.     Prooeedincs  in  tiie  Uircuit  Court  may  begin  when 
the  copy  is  entered.    Sudi  is  clearly  the  effect  of  the  cases  of  Gor- 
don V.  Longest  and  £anouse  v.  Martin,  where  it  does  not  appear 
liat  the  record  was  ever  entered  in  the  Circuit  Court.     In  Insur- 
ance Co.  V.  Dunn  and  Railroad  Co.  v.  Mississippi  the  records  were 
entered^  but  no  point  was  made  of  this  in  the  opinions.  ^  We  are 
aware  uiat  in  The  BemovsJ  Cases,  supra,  and  Kern  v.  Huidekoper, 
103  IT.  8.  490.  it  is  said,  in  substance,  liiat  after  the  petition  for 
removal  and  the  entering  of  the  record  the  jurisdiction  of  the  Cir^ 
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coit  Court  is  complete ;  but  this  evidently  refers  to  the  right  of  the 
Circuit  Court  to  proceed  with  the  cause.  The  entering  of  the 
record  is  necessary  for  that,  but  not  for  the  transfer  of  jurisdiction. 
The  State  court  must  stop  when  the  petition  and  security  are  pre- 
sented, and  the  Circuit  Court  go  on  when  the  record  is  entered 
there,  which  is  in  effect  docketing  the  case.  The  question,  then,  is 
whether,  if  the  State  court  refuses  to  let  go  its  jurisdiction  and 
forces  the  petitioning  party  to  trial,  he  mu^t,  in  order  to  prevent 
his  appearance  from  operating  as  a  waiver,  show  to  the  State 
court  mat  he  is  not  in  default  in  respect  to  entering  the  record 
and  docketing  the  cause  in  the  Circmt  Court  on  the  first  day  of 
the  next  term  following  the  removal ) 

As  has  just  been  seen,  when  the  State  court  has  once  lost  its 
jurisdiction  it  is  prohibited  from  proceeding  until  in  some  wav 
jurisdiction  has  been  restored.  The  right  to  remove  is  derived 
from  a  law  of  the  United  States,  and  whether  a  case  is  made 
for  removal  is  a  Federal  question.  If,  after  a  case  has  been 
made,  the  State  court  forces  the  petitioning  party  to  trial  and 
judgment,  and  the  highest  court  of  the  State  sustains  the  judg- 
ment, he  is  entitled  to  his  writ  of  error  to  this  court  if  he  saves 
the  question  on  the  record.  If  a  reversal  is  had  here  on  account 
of  tnat  error,  the  case  is  sent  back  to  tlie  State  court  with  in- 
stnictions  to  recognize  the  removal  and  proceed  no  further.  Snch 
was,  in  effect,  the  order  in  Gordon  v.  Lon^t,  supra.  The  pe- 
titioning party  has  the  right  to  remain  in  me  State  court  unaer 
protest,  and  rely  on  this  form  of  remedy  if  he  chooses,  or  he 
may  enter  the  record  in  the  Circuit  Court  and  require  the  adverse 
pariy  to  lit^te  with  him  there,  even  while  the  State  court  is 
ffoing  on.  This  was  actually  done  in  The  Eemoval  Cases.  When 
tne  suit  is  docketed  in  the  Circuit  Court  the  adverse  party  may 
move  to  remand.  If  his  motion  is  decided  against  him  he  may 
save  his  point  on  the  record,  and  after  final  judgment  bring  the 
case  here  for  review,  if  the  amoimt  involved  is  sufficient  for  our 
iurisdiction.  If,  in  such  a  case,  we  think  his  motion  should  have 
been  granted,  we  reverse  the  judgment  of  tibe  Circuit  Court  and  di- 
rect that  the  suit  be  sent  back  to  the  State  court,  to  be  proceeded 
with  there  as  if  no  removal  had  been  had.  If  the  motion,  to  remand 
is  decided  bv  the  Circuit  Court  against  the  petitioning  party,  he 
can  at  once  brin^  the  case  here  by  writ  of  error  or  appeal  for  a  re- 
view of  that  decision,  without  regard  to  the  amount  in  controverBy. 
(Babbitt  v.  Clark,  103  U.  S.  106.)  If  in  such  a  case  we  reverse 
the  order  of  the  Circuit  Court  to  remand  our  instructions  to  that 
court  are — ^as  in  Kelfe  v.  Bundle,  103  U.  8.  222 — ^to  proceed  ac- 
cording to  law,  as  with  a  pending  suit  within  its  jurisdiction  by  re- 
movaL  Should  the  petitioning  party  neglect  to  enter  the  record 
and  docket  the  cause  m  the  Circmt  Court  m  time,  we  see  no  reason 
why  his  adversary  may  not  go  into  the  Circuit  Court  and  have 
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the  cause  remanded  on  that  aoconnt.  This  bein^  done,  and  no  writ 
of  error  or  appeal  to  this  court  taken,  the  jurisdiction  of  the  State 
court  is  restored,  and  it  may  rightfully  proceed  as  though  no  removal 
had  ever  been  attempted. 

It  is  contended,  however,  that  if  the  petitioner  fails  to  enter  his 
record  and  docket  his  cause  in  the  Circuit  Court  on  the  first  day  of 
the  next  term  the  jurisdiction  of  that  court  is  lost,  and  there  can  be 
no  entry  on  a  subsequent  da^.  Such  we  do  not  understand  to  be  the 
law.  The  petitioner  must  give  security  that  he  will  enter  the  record 
on  that  day,  but  there  is  nothing  in  the  act  of  Congress  which  pro- 
hibits the  court  from  allowing  it  to  be  entered  on  a  subsequent  day, 
if  good  cause  is  shown.  In  The  Kemoval  Cases,  supra,  we  used 
this  langnajge :  "  "While  the  act  of  Congress  requires  security^  that 
the  transcript  shall  be  filed  on  the  first  day  of  the  next  term,  it  no- 
where appears  that  the  Circuit  Court  is  to  be  deprived  of  its  juris- 
diction if,  by  accident,  tiie  party  is  delayed  until  a  later  day  in  the 
term.  If  the  Circuit  Court,  for  good  cause  shown,  accepts  the  trans- 
fer after  the  day  and  during  the  term,  its  jurisdiction  will,  as  a  gen- 
eral role,  be  complete  and  the  removal  properly  ejfifected."  This 
was  as  far  as  it  was  necessary  to  go  in  that  case,  and  in  entering,  as- 
we  did  then,  on  the  construction  of  the  act  of  1875,  it  was  deemed 
advisable  to  confine  our  decision  to  the  facts  we  had  then  before  us. 
Now  the  question  arises  whether,  if  the  petitioning  party  is  kept  by 
his  adversary,  and  against  his  will,  in  the  State  court,  and  forced  to  & 
trial  there  on  the  merits,  he  may,  after  having  obtained  in  the  regular 
course  of  procedure  a  reversal  of  the  judgment  and  an  order  for  the 
allowance  of  the  removal,  enter  his  cause  in  the  Circuit  Court  not- 
withstanding the  term  of  that  court  has  gone  by  during  which,  un- 
der other  circumstances,  the  record  shoxdd  have  been  entered.  We 
have  no  hesitation  in  saying  that  in  our  opinion  he  can.  As  has 
been  aheady  seen,  the  jurisdiction  was  chaiiged  from  one  court  to 
the  other  when  the  case  for  removal  was  actually  made  in  the 
State  court  The  entering  of  the  record  in  the  Circuit  Court  after 
that  was  mere  procedure,  and  in  its  nature  not  unlike  the  pleadings 
which  follow  service  of  process,  the  filing  of  which  is  ordinamy 
yegnlated  by  statute  or  rules  of  practice.  The  failure  to  file  pleadU 
ings  in  time  does  not  deprive  the  court  of  the  jurisdiction  it  got 
through  the  service  of  process,  but  inexcusable  delay  may  be  good 
pound  for  dismissing  the  cause  for  want  of  prosecution.  So  here, 
if  the  petitioning  party,  without  sufficient  cause,  fails  to  enter  his 
record  and  docket  his  cause,  the  suit  may  be  properly  remanded 
for  want  of  due  prosecution  under  the  removal ;  but  if  sufficient 
cause  is  shown  for  the  delay  there  is  nothing  in  the  statute  to  pre- 
vent the  court  from  taking  the  case  after  the  first  day  of  the  term 
and  exercising  its  jurisdiction.  Clearly  it  is  within  the  judicial 
discretion  of  eveir  court,  on  good  cause  shown,  to  set  aside  a  de- 
fault in  filing  pleadings  on  a  statutory  rule  day,  and  allow  the 
4 A.  &KR  Cas.— 8 
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omiflsion  to  be  sapplied.  This  case  Beems  to  be  analogous  to  tliat 
Undoubtedly  promptneeB  should  be  insiBted  on  by  me  conrts  of 
the  United  otatee,  and  no  ezcnse  shonld  be  accepted  for  dekjin 
entering  a  record  after  remoyal,  nnleaa  it  amounts  to  a  dear  justifi- 
cation, or  a  waiver  by  the  opposite  parfy.  It  seems  to  us  manifest 
that  if  the  petitioning  party  is  forced  by  his  adyersary  to  remain 
in  the  State  court  until  he  can,  in  a  proper  way,  secure  a  lerersal 
of  the  order  which  keeps  him  there,  the  requirement  of  the  hw 
for  entering  the  record  in  the  Circuit  Oourt  at  any  time  before 
the  reyersd  actually  takes  place  must  be  deemed  to  haye  been 
waiyed,  and  that  for  all  the  purposes  of  procedure  in  that  court 
the  time  when  the  State  court  lets  go  its  jurisdiction  may  be  taken 
as  the  time  according  to  whidi  the  docketing  of  the  cause  k  to 
take  place.     Certainly  the  ^titioning  party  ought  not  to  be  re- 

2uirea  to  carry  on  his  litigation  in  two  courts  at  the  same  time. 
le  may  do  so  if  he  chooses ;  but  if  he  elects  to  ffo  on  in  the  State 
court  uter  his  petition  for  remoyal  is  disregarded,  and  take  his 
chances  of  obtaining  a  reyersal  of  any  judgment  that  may  be  ob- 
tained against  him  because  he  was  wrongfully  kept  there,  ne  ongbt 
not  to  bo  depriyed  of  a  trial  in  the  proper  jurisciictioii  because  of 
the  unwarranted  act  of  his  adyersary,  or  of  the  State  court 

The  judgment  of  the  Court  of  Appeals  in  each  of  these  esses 
is  reyersed  and  the  causes  remanded  to  the  Supreme  Oourt  of  Ap- 
peals of  Virginia,  with  directions  to  reyerse  the  judgments  of  tne 
Circuit  Court  of  the  county  and  transmit  the  cases  to  that  oonrt 
with  instructions  to  yacate  all  <»-derB  and  judgments  made  or  en- 
tered subsequent  to  the  filing  of  the  seyeral  petitions  for  removal 
and  approyu  of  the  bonds,  and  proceed  no  further  therein  unless 
its  junsdiction  be  restored  by  trie  action  of  the  Oirrait  Couitof 
the  United  States^  or  this  court 
ISeyeiaed. 


WnxLUC  B.  SooiT 

V. 

Thx  Hxudlbiowk,  UNioisryiLLE  xsd  Water  Gap  S.  R  Co. 

(AdoanM  (7<iM,  Kew  Tark     OaUiber  4,  1881.) 

In  an  action  to  reooyor  the  yaluo  of  certain  railroad  iron  bought  for  defend- 
ant and  used  in  an  extension  of  the  companyNi  track,  without  protest  or  oifl- 
sent  from  the  board  of  directors.  Edd^  Tte  directors  nsiag  the  matcnil 
purchased  were  bound  to  inquire,  and  presumed  to  know,  whether  it  w 
paid  for  or  not,  and  it  was  not  essential  to  an  adoption  of  the  act  of  the  offi- 
cer tbai  the  directors  should  know  the  terms  01  his  contract.  A.  vitnetf 
haring  been  examined  on  the  cross-examination  as  to  new  matter^  not  grow- 
ing out  of  the  testimony  he  had  given,  it  was  proper  to  endeavor  to  refma 
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fail  nnmovy  wad  ootnct  his  recolleotioii  by  pcodfunn^  and  Aowiog  to  him 
hu  own  letters  relating  to  the  eobject-matter  of  the  inquiry.  Letteia  from 
the  general  office  of  the  company,  and  written  by  its  seoietaxy,  in  xefarence 
to  the  iron  were  admissible  as  pturt  of  the  res  gests. " 

Lewis  E.  Cabb  for  appellant. 
J.  W.  OoLYBB  for  respoBdent. 

FnfOH,  J. — ^That  the  preeident  of  the  defendant  corporation  had 
no  anthorily  deriyed  fnmi  his  official  position  to  incnr  the  liability 
sought  to  he  enforced ;  and  that  no  express  and  formal  action  bj 
the^outl  of  Directors  conferring  snch  anthority  was  shown,  was 
conceded  in  the  charge  of  the  court  to  the  jnrjy  aiid  in  the  ap- 
proYBl  of  thkt  charge  Dj  the  Gleneral  Term;  iBy  both  tribunals  the 
plaintiff's  ri^l^t  of  recovery  was  put  upon  the  ^ound  that  the  iron 
bonffht  by  tne  President  was  used  in  an  extension  of  the  company's 
tracl,  without  protest  or  dissent  from  th^  board  of  directors,  wno 
acquiesced  in,  and  thereby  ratified  the  original  purchase.  The 
general  rule  is  not  here  disputed,  but  the  contention  is  that  such 
ratification  oould  not  occur  without  knowledge  by  the  directors  of 
the  terms  of  the  contract,  ot  at  least,  of  the  &ct  that  the  purchase 
was  upon  the  credit  of  the  corporation.  But  there  were  no  terms 
of  the  contract,  except  what  tne  law  implies  from  the  acceptance 
of  property  sold,  which  is  that  the  yendee  will  pay  the  yalue. 
There  was  nothing  else  to  know ;  no  other  fact  remained  ;  the  only 
terms  of  the  contract  were  those  implied  by  the  law,  which  the  de- 
fendant was  bound  to  know.  The  more  plausible  suggestion, 
which,  perhaps,  to  some  extent  inyolyes  the  other,  is,  that  the  ven- 
dee who  ratines  only  does  so  when  his  use  of  the  pnrdiased  artide 
is  with  knowledge  tnat  it  was  bought  on  his  credit  But  it  is  dif- 
ficult to  see  how  we  can  avoid  assuming  that  the  company  had 
saeh  knowled^  or,  at  least,  how  a  juiy  could  resist  sucn  natural 
4md  necessary  inference.  There  is  toe  iron  being  laid  in  the  com- 
pany's track,  and  appropriated  to  the  company's  use.  What  must 
a  director  looking  on  necessarily  understand  9  Evidently  that  such 
iron  is  sold  to  the  corporation,  or  given  to  it,  or  loaned  for  its  use. 
The  supposition  of  a  gift  or  loan  would  be  so  unlikely  and  im- 
probable in  the  absence  of  any  such  actual  existing  fact  that  he 
could  hardly  avoid  understanding  a  sale  to  the  company  upon  its 
credit.  The  fact  of  the  delivery  of  the  iron,  and  its  appropriation 
and  use  by  the  corporation  for  its  proper  and  ordinary  purposes 
with  his  knowledge  and  assent,  is  some  evid^ice  that  tm  directors 
knew  of  its  sale  to  the  company,  and  justifies  such  inference  by  Hie 
jury,  e^edally  in  a  case  where  there  is  proof  of  a  sale  in  fact  in- 
teomd,  and  no  shadow  of  evidence  of  either  a  loan  or  a  gift. 

It  is  aiguod,  however,  that  such  directors  might,  under  peculiar 
curcnmstaaces.  laave  tiie  right  to  suppose  that  the  iron  was  fnr- 
nided  upon  tne  erodit  of  some  other  peison  or  corporation,  and 
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that  sach  peculiar  circamBtances  existed  in  the  present  case.  Stilly 
if  there  was  no  gift  or  loan  the  suggestion  only  changes  the  infer- 
ence as  to  who  is  the  vendor  entitted  to  receive  payment,  and  not 
the  inference  that  he  who  appropriates  and  nses  the  property  doea 
so  with  a  knowledge  that  he  must  pay  its  fair  value  to  the  real 
owner.  The  circumstances  relied  upon  as  justifying  the  suppoei- 
tion  were  also  shown  to  have  occurred  after  the  d^vei^  and  ac- 
ceptance of  the  iron,  and  so  could  not  have  affected  the  in&renceto 
be  drawn.  The  lease  to  the  Oswego  Midland,  bv  which  that  com- 
pany assumed  the  funded  and  floating  debt  of  tne  defendant,  was 
dated  May  24th,  1871,  and  finally  executed  on  the  30th  of  that 
month.  The  plaintiff  swears  that  all  the  iron  was  delivered  befoie 
the  execution  of  that  lease.  In  any  point  of  view,  therefore,  theie 
was  evidence  in  the  case  tending  to  prove  a  ratification,  and  which 
warranted  such  a  conclusion  by  the  fuiy. 

These  views  indicate  the  grounds  of  our  opinion,  that  the  motion 
for  a  nouHSidt  was  properly  denied,  and  that  the  court  correctly 
charged  that  if  the  defendant  received  the  property  bought  by  ita 
president,  and  converted  it  to  the  use  of  the  corporation,  and  used  it 
for  the  corporate  purposes  for  which  the  material  was  designed,  that 
would  be  an  adoption  and  ratification  of  the  act  of  the  officer,  and 
that  the  directors  using  the  material  purchased  were  bound  to  in- 
quire and  presumed  to  know  whether  it  was  paid  for  or  not;  and 
also  that  the  court  properly  declined  to  charge  that  it  was  essential 
to  an  adoption  of  tne  act  of  the  officer  that  the  directors  should 
know  the  terms  of  his  contract. 

The  remaining  questions  in  the  case  relate  to  the  admission  and 
rejection  of  eviifence. 

James  N.  Pronk,  the  secretary  of  the  defendant  corporation^ 
was  called  as  a  witness  on  its  behalf.  On  his  direct  examination 
he  testified  only  to  the  signatures  to  the  lease  executed  to  the  Osr 
wego  Midland,  and  to  the  payment  by  that  company,  alone  or  in 
connection  with  the  'New  J  ersey  Midland,  of  the  cost  of  grading 
the  extension  of  the  defendant's  track.  On  his  cross-examination 
new  matter  was  broached,  not  growing  out  of  the  testimony  he  had 
given.  In  the  course  of  such  cross-examination  he  testified  that, 
so  far  as  he  knew,  the  defendant  did  not  procure  any  iron  from 
any  source  to  lay  the  extension.  He  was  then  shown  four  letters, 
written  by  him  as  secretair  of  the  company  to  Culver,  the  vendor 
of  the  iron,  which  showed  that  he  did  know  that  Ciilver  was  to 
furnish  the  iron  to  the  defendant.  These  letters,  after  having  been 
shown  to  the  witness,  were  offered  in  evidence,  were  objected  to  as 
incompetent  and  immaterial,  the  objection  overruled,  and  an  ex- 
ception taken.  Treating  the  witness,  so  far  as  the  new  matter  in- 
quired about  was  concerned,  as  a  witness  for  the  plaintifiE,  it  was 
nevertheless  proper  to  endeavor  to  refresh  his  memory  and  correct 
his  recollection  by  producing  and  showing  to  him  his  o?m  letters 
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idating  to  the  Bubject-matter  of  tlie  ingniiy.  While  ther  were 
written  after  the  negotiationB  of  Culver  with  the  defendant's  prea- 
ident,  they  were  also  written  partly  before  the  delivery  of  the  iron 
had  commenoed,  and  partly  dnnng  the  process  of  its  delivery. 
They  purported  to  come  from  the  general  office  of  the  company, 
and  the  writer  was  its  secretary.  We  think  the  letters  were  aamiss- 
ible  as  part  of  the  res  gestae.  (Wild  t.  N,  T.  and  Austen  Silver 
Mining  Co.,  59  N.  Y.  644.)  The  secretary  was  an  agent  of  the 
corporation,  writing  the  letters  in  the  usual  course  of  business,  and 
in  the  performance  of  official  dntv.  The  first  letter,  written  in 
April,  1871,  declares  the  writer^s  Knowledge  that  Culver  was  to  * 
fnrnidi  the  iron  for  "  our  track,"  and  urges  that  it  be  promptly  . 
forwarded  to  prevent  "  our  contractor''  from  losing  his  men  after  * 
the  grading  should  be  finished.  The  next,  written  in  the  last  of  the 
month,  expresses  a  fear  that  the  iron  has  been  wrongly  shipped. 
The  third,  written  on  the  1st  of  May,  again  reminds  liim  of  tihe 
iron,  and  recites  the  anxiety  of  ^^  our  contractor"  to  close  his  work. 
And  the  last,  dated  on  the  24th  of  May,  directs  that  any  supplies 
^'for  our  Union  ville  extension"  may  be  consigned  as  lief  ore. 
These  letters,  therefore,  related  to  current  events,  to  business  then 
in  progress,  to  the  delivery  and  the  use  of  the  iron  in  question,  and 
are  not  at  all  open  to  the  criticism  of  the  appellant  as  oeing  subse- 
quent declarations,  or  redtals  of  past  events. 

Other  exceptions  ar^ed  before  us  were  founded  upon  the  re- 
iection  of  evidence  onered  to  show  the  transactions  between  the 
!New  Jersey  Midland  and  the  Oswego  Midland  with  reference  to 
the  iron  in  question,  and  the  assumption  and  payment  of  the 
claims  of  &e  former  company  by  the  latter.  The  offers  were  to 
ehow  entries  in  the  accounts  of  the  two  companies  referred  to,  in- 
dicating a  charge  of  the  iron  by  one,  and  its  allowance  by  the 
other.  Such  entries  were  not  evidence  against  the  plainti^  and 
the  transaction  was  wholly  between  third  persons.  The  founda- 
tion fact  sought  to  be  reached  did  not  go  far  enough  to  affect  or 
contradict  plaintiff's  title.  Culver  says  that  he  bou^t  the  iron  of 
the  New  Jersey  Midland.  His  title  is  not  destroys  or  his  right 
to  recover  of  his  vendee  affected  by  such  later  transactions.  It  is 
suggested  that  the  New  Jersey  Midland  was  Cxdver's  a^nt,  and 

¥i7inent  to  the  agent  might  be  shown.  There  was  no  such  agency, 
he  New  Jersey  Midland  was  Culver's  vendor,  having  no  author- 
ity except  to  deliver  the  iron  as  the  latter  directed.  It  is  further 
aigned  tnat  the  evidence  was  admissible  as  bearing  upon  the  un- 
derstanding of  the  directors  of  the  defendant  corporation  in  mak- 
ing use  of  the  iron.  But  the  lease  was  not  made  until  after  the 
^hole  or  some  part  of  the  iron  was  laid,  and  the  alleged  settlement 
between  the  New  Jersey  Midland  and  tiie  Oswego  Midland  was 
still  later»  How  could  these  subsequent  events  in  and  of  them- 
selves affect  the  prior  understanding  of  the  defendant's  directors  ? 
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Other  eoneideratioiis  affecting  the  case  senerallj  were  very  dab* 
ontelj  araraed.  We  have  giyen  them  due  att6nti(»i,  but  have 
&iled  to  find  anj  jnst  reason  for  the  reverBal  of  the  judgment 
It  shmdd  be  affirmed  with  coats. 

All  concur. 


Philadelphia  ahd  Bsadzno  B.  B.  Oa's  Appbal. 

(Aiwanee  Cam,  BmntylKuUa,   Mareh  6,  1888.) 

A  ndlroad  company  has  the  power,  without  any  specHtc  aiiAority  being 
oonfened  by  the  charter,  to  accept  a  perpetual  loan  aiid  to  iMue  iiredeemablfl 
bonds  to  the  lenders. 

A  railroad  company  authorized  by  Act  of  Anembly  to  iasue  such  bondS)  at 
such  prices  and  in  such  manner  as  it  sees  fit,  but  without  further  ezpnai 
power  to  borrow  money,  proposed^to  raise  a  fund  br  issuing  850  irredeemable 
bonds  at  the  rate  of  $15  each,  to  heu  interest  at  the  rate  of  six  per  cent  on 
their  face  yabte,  payable  out  of  the  earnings  after  defraying  current  ezpeoees 
and  distributing  a  dividend  on  the  stock,  said  bonds  to  be  entitled  to  share 
pari  passu  with  the  common  stock  in  any  surplus  revenues  of  the  conqMuiy. 
A.  B.  contracted  with  the  company  to  purchaM  such  bonds.  Bubse^^oentiy, 
upon  A.  B.  tendering  the  purcnase  money,  the  company  refuse^  to  issoe  to 
him  the  bonds  for  which  he  had  subscribed,  on  the  ground  that  their  iiBie 
was  beyond  the  chartered  powers  of  the  corporation.  A  bill  being  filed  \jj 
A.  B.  against  the  company  for  q>ecific  performance  of  the  contract:  Mi, 
that  the  company  could  validly  issue  such  bonds,  that  they  were  not  usoriooe 
in  their  nature,  and  that  thwefore  complainant  was  entitled  to  the  relief 
prayed  for. 

Appeal  from  the  Oommon  Pleas  of  Berks  County. 

Bill  in  equity  between  Joseph  L.  Stichter.  oompla^umt|  and  the 
Philadelphia  and  Beadins  B.  K.  Go.,  defendant. 

The  bill  averred  as  f olfows : 

The  company  defendant  was  dnly  incorporated  as  a  raiboad 
company,  with  all  the  powers  and  rights  incident  thereto.  Its  presi- 
dent and  managers  had  power,  by  virtue  of  an  Act  of  AaeemUy, 
"  to  secure  such  issnes  of  bonds  as  they  might  deem  advisable  to 
make,  bearing  such  rate  of  interest,  with  or  without  provision  for 
the  payment  of  taxes  on  the  said  bonds,  and  payable  at  snch  times 
as  the  president  and  managers  might  provide,  by  mortgaging  from 
time  to  time  the  whole  or  any  part  of  its  railroads,  real  and  per 
sonal  estate,  and  corporate  rights,  and  franchises  acquired  ana  to 
be  acquired,  and  might  dispose  of  the  said  bonds  at  snch  prices 
and  in  such  manner  as  they  should  determine.^' 

They  were  bound  to  dedare  dividends  at  least  twice  in  every 
year.  By  its  bjr-laws  the  company  had  empowered  its  board  of 
managers  to  devise  and  carry  into  execution  any  agreements  and 
contracts  which  they  might  consider  calculated  to  promote  tho  ia* 
teresta  of  the  company. 
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In  the  month  of  May,  1880,  the  said  oompan;^  became  uiaUe  to 

Kj  its  current  debts  and  oblations,  and  on  bills  in  e^ty,  filed 
certain  holdeis  of  its  mortgage  bonds  in  the  Circait  Court  of 
t£e  United  States,  leceiyers  were  appointed  to  take  charge  of  its 
propeity  and  conduct  its  business  pending  proceedings  upon  the 
said  bills.  (See  McOalmont  v.  Phuadelpma  and  Beading  E.  R 
Ca,  3  Am.  &  Eng.  K  R  Ca&  168.) 

The  said  company  was  at  the  time  indebted  in  a  very  large 
amount  of  money,  and  although  its  property  and  assets  were  of 
great  value,  there  was  imminent  danger  of  tneir  being  sacrificed. 
i)ecrees  of  foreclosure  or  sale  were  threatened  under  the  bills  in 
eqni^  aforesaid,  and  a  vast  amount  of  personal  property,  consist- 
ing niainly  of  stocks  and  bonds  of  vaiious  descriptions  and  of  great 
Ysuue  which  had  been  pled&ed  as  collateral  security  for  the  pay- 
ment of  a  so-called  ^^  floating^'  or  unfunded  debt  of  about  $10,000,- 
000,  vas  subject  to  the  risk  of  ruinous  sacrifice  at  forced  sale. 
The  market  price  of  the  stock  fell  as  low  as  seyen  dollars  per  share, 
and  the  bona»  and  certificates  of  the  company's  indebtedness,  un- 
secured by  mortgage,  were  greatly  depreciatecl,  and  even  the  bonds 
secured  by  the  last  two  mortgages  could  not  be  sold  except  at  a 
hesTj  discount. 

The  liabilities  of  the  company  to  creditors  amounted  to  about 
$110,000,000,  and  the  capital  stock,  at  ihe  par  value  of  fifty  dollars 
per  abare,  exceeded  the  sum  of  $35,000,000. 

Uader  these  circumstances  the  president  and  mansMrs  deter- 
mined to  ask  die  stockholders  and  tK>ndholders  to  contribute  a  sum 
sufficient  to  pay  the  fioating  debt,  regain  possession  of  the  collat- 
eral securities,  and  put  the  company  again  in,  the  possession  of  its 
property,  in  consideration  of  the  company's  agreeing  to  pay  yearly 
a  certain  percentage  on  the  sum  advanced,  in  case  the  surplus 
earnings,  im^er  paying  interest  on  debt,  and  six  per  cent  dividend 
on  stod(,  should  be  sufficient  for  the  purpose.  It  was  thought  that 
ac  arrangement  by  which  such  surplus  earnings  should  be  made 
arailable  for  the  purpose  of  paying  the  debts  Si  the  company  and 
restoring  its  property  to  the  stockholders  was  not  only  advan- 
tageous to  the  latter,  but  that  it  was  the  simplest  and  most  effec* 
dve  way  to  enable  the  company  to  resume  its  business  and  devote 
its  eammgs  to  the  payment  of  its  debts. 

In  furmeranoe  of  tne  plan  or  scheme  thus  adopted,  the  said  com- 
pany defendant  and  the  receivers  aforesaid  presented  to  the  said 
Circuit  Court  of  the  United  States  for  the  Eastern  District  of 
Pennsylvania  a  petition  embodying  the  scheme  and  praying  for  a 
decree  of  the  court  sanctioning  the  same. 

The  following  was  the  decree  which  was  entered : 

^  And  now,  November  18th,  1880,  upon  filing  the  petition  of 
the  Philadelphia  and  Beading  B.  R  Co.  et  aL, 

^It  is  ordeied  and  deereea  by  the  court  that  the  prayer  of  the 
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eaidpetitionbe  CTanted,  and  that  the  said  The  Philadelphia  and 
Seading  R.  B.  Co.  be  and  is  hereby  authorized  and  empowered  to 
enter  into  the  proposed  agreements  for  the  guarantee  of  the  pro- 
posed subscription  and  issue  of  deferred  income  bonds,  and  to  exe- 
cute and  issue  under  the  seal  of  the  said  company  $34,300,0)0  of 
such  deferred  income  bonds,  on  which  interest  is  to  be  deferred  to 
a  dividend  of  six  per  cent  on  the  common  stock  of  the  said  com- 
pany, and  thereafter  to  take  all  reyenues  up  to  six  per  ceii,  and 
then  to  rank  pari  passu  with  the  common  snares  for  fnrtha*  divi- 
dend, said  right  to  this  partidpation  in  the  surplus  reyenues  of  the 
company  to  take  effect  as  of  December  1st,  1880. 

"  The  said  deferred  income  bonds  to  be  issued  at  30  per  (snt  of 
the  j>ar  value,  or  $15  per  bond,  payable  in  installments,  as  prq>osed 
in  said  petition,  and  oefore  selling  or  disposing  of  said  boids  in 
the  maricet,  the  privilege  or  option  of  taking  a  pro  rata  share  to  be 
first  offered  to  the  stockholders  of  the  said  company,  and  whitever 
money  shall  accrue  from  said  issue  or  guarantee  snaU  be  received 
by  the  receivers,  and  be  applied  by  them  to  the  parent  ol  the 
floating  debt  of  the  company,  and  the  redemption  oi  the  secuitieB 
pledged  therefor." 

In  pursuance  of  this  decree  a  prospectus  was  issued  annouicin£ 
the  issuing  of  the  deferred  bonds  ana  that  each  shareholder  woola 
be  entitled  to  subscribe  for  fifty  dollars  of  said  issue  in  liglt  of 
each  share  of  stock  held  by  him. 

The  following  was  the  form  of  the  bonds  proposed : 

« PHILADELPHIA  AND  READma  RAILROAD  COMPANT. 

«Dbferbbd  Incomb  Bonds. 
«  Total  Issue,  $84,800,000. 

<' This  if  to  Certify,  That 
of 

entitled  to  dolln 

of  the  Deferred  Income  Bonds  of  the  Philadelphia  and  Reading  R  B.  O. 
l^an^errable  only  upon  the  bookB  of  the  said  company  in  person,  or  hf 
attorney  duly  authorized  according  to  the  roles  established  for  that  poipose 
and  on  surrender  of  this  certificate. 

''This  certificate  is  one  of  an  issue  of  $84,800,000,  all  of  which  issue  are 
irredeemable  and  are  entitled  to  interest  up  to  six  per  cent,  only  after  a 
dividend  of  six  per  cent  in  each  year  shall  have  been  paid  on  the  common 
shares  of  the  said  company,  and  thereafter  the  ri^ht  of  tnis  issue  of  Deferred 
Income  Bonds  to  further  mterest  shall  rank  pan  passu  with  the  dedaratioa 
of  further  dividends  upon  the  common  shares  of  the  said  company. 

"  Witness  the  seal  oi  the  corporation  and  the  tignatnres  of  tfao  presideiit 
and  treasurer,  at  Philadelphia,  this  day 

of  A.  D. 

The  complainant,  being  a  shareholder  of  the  corporation,  signed 
a  form  of  subscription  for  $50,000  of  said  bonds,  in  ri^ht  of  1000 
shares  in  said  company  held  by  him,  and  he  averred  that  thereby 
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he  had  oonduded  a  binding  contract  with  said  company  to  issue 
said  bonds  to  him. 

Said  company  had,  however,  complainant  ayerred,  failed  on  ten- 
der by  him  of  the  amount  subscribed  to  issue  to  him  the  bonds. 
^The  reason  of  this  was  the  revocation  by  the  Circuit  Court  of  the 
aecree  authorizing  the  scheme  and  the  entry  by  it  of  an  injunction 
restraining  the  company  from  issuing  the  bonds,  on  the  ground 
that  such  issue  was  beyond  the  company's  chartered  power.  See 
McCahnont  v.  Philadelphia  and  Beaoing  B.  B.  Co.,  3  Am.  &  Eng. 
R.  R.  Cas.  163.) 

Complainant  then  further  averred  that  at  a  corporate  meeting 
of  the  company  defendant  a  majority  of  the  stockholders  had  ap- 
proved Ihe  deferred  bond  scheme,  and  that  he  was  without  ade- 
qnate  remedy  at  law  for  the  failure  of  the  company  defendant  to 
•mae  the  bonds  subecribed  for  by  him.  He  therefore  praved  for  a 
decree  of  specific  performance  whereby  the  corpK>ration  defendant 
should  be  orderea  to  issue  to  him  the  $50,000  in  bonds  to  which 
he  had  subscribed. 

To  this  bill  defendant  demurred  on  the  fnrmjxd  that  it  had  no 
legal  right  to  execute  and  issue  the  bonds.  The  court,  in  an  opin- 
ion by  Haoenman,  P.  J.,  ratered  a  decree  overruling  the  demurrer 
and  granting  the  relief  prayed  for,  whereupon  the  company  de- 
fendant took  this  appeal,  assigning  for  error  the  entering  of  the 
decree. 

Gbo.  F.  Baeb,  for  the  apjpellant,  relied  on  the  opinion  of  Mo> 
EsKKAK,  Ass.  J.,  reported  in  McCalmont  v.  Philadelphia  and 
Reading  B.  B.  Co.  (3  En^.  &  Am.  B.  B.  Cas.  163.) 

James  G.  Gowen,  for  me  appellee. 

Pabsoks. — ^We  are  in  no  doubt  as  to  the  power  of  the  Phila- 
delphia and  Beading  B.  B.  Co.  to  issue  the  ^^  deferred  income 
bonds"  described  in  this  bill.  So  far  as  the  mere  borrowing  of 
money  is  concerned,  it  is  not  necessary  to  look  into  the  character 
of  the  company  for  a  grant  of  eiroress  powers.  It  exists  by  neces- 
sary implication.  "  As  a  ^neral  proposition,  the  right  of  private 
or  trading  corporations  to  issue  promissory  notes,  bonds,  or  other 
evidences  of  indebtedness,  unless  restrained  by  their  charters  or  the 
law  of  the  land,  may  be  conceeded. 

The  reason  is  plain.  Such  corporations  are  organized  for  the  pur- 
poses of  trade  and  business,  and  the  borrowing  of  money  and 
issuing  of  obligations  therefor  are  not  only  germain  to  the  objects 
of  their  ommization,  but  necessary  to  carry  such  objects  into 
effect.''  (CSty  of  Williamsport  v.  The  Com.,  3  Norris,  487 ;  see 
also  Beinboth  v.  Pittsburg,  6  Wright,  278 ;  Watt's  Appeal,  28  P. 
F.  S.  370.^  I  will  not  pursue  the  subject  further ;  it  would  be  a 
waste  of  time. 

There  being  no  objection  therefore  on  the  ground  of  want  of 
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power,  is  there  KPrythmg  in  the  form  of  the  transaction  to  render 
it  ultra  vires ?  We  learn  from  the  pleadings  that  in  May,  1880, 
the  ccHnpany  failed  and  passed  into  the  hands  of  reoeivEis;  tliat 
at  the  time  of  snch  failure  it  had  a  floating  or  unfunded  debt  ei 
upwards  of  $10,000,000 ;  that  a  large  amount  of  property,  mamly 
stocks  and  bonds  of  great  yalue,  luid  been  pledged  to  secure  mi 
debt ;  and  that  said  stocks  and  bonds  were  subject  to  the  riA  of 
being  sold  at  forced  sales  at  a  ^reat  sacriflee ;  that  the  president 
and  manaffers  of  the  eompan^,  m  ord^  to  paj  this  floating  debt, 
and  thereoj  re^n  possession  of  the  collaterals,  determined  to 
ask  the  stockholders  to  contribute  $10,000,000  for  sudi  purpose, 
for  which  they  proposed  to  giro  them  $34,800,000  of  deferred  in- 
come bonds  on  which  interest  is  to  be  deferred  to  a  dividend  of  6 
per  cent  on  the  common  stock  of  the  company,  and  thereafter  to 
take  all  revenues  up  to  6  per  cent,  and  uten  to  rank  pari  pasni 
with  the  common  snares  for  further  dividend. 

It  will  thus  be  seen  that  the  stockholder  who  advances  $15 
receives  a  bond  for  $50,  which  is  irredeemable,  and  which  is  not 
entitled  to  interest  until  after  6  per  cent  has  been  paid  upon  the 
common  stock.  The  objections  that  have  been  made  to  this 
scheme  are  twofold : — ^First,  that  it  is  usurious ;  and,  second,  that 
the  transaction  is  not  a  borrowing  of  money,  but  the  issuing  of  a 
deferred  stocky  which  is  beyond  Bie  power  of  the  company. 

It  is  sufficient  to  say  in  regard  to  the  first  objection  that  as  the 
interest  on  the  ^'  deferred  income  bonds  "  is  payable  only  upon  a 
contingency,  the  contract  is  not  usurious.  Is  on  constat  that  the 
company  will  ever  pay  anything  to  this  class  of  bondholders.  The 
contingency  which  will  entitle  them  to  interest  may  never  arise, 
and  is  reasonably  certain  to  be  postponed  for  a  considerable  period. 
There  is,  therefore,  no  contract  for  the  payment  of  more  than  legal 
interest.  It  is  settled  law  that  where  the  promise  to  pay  a  smn 
above  legal  interest  depends  upon  a  contingency  and  not  upon  the 
happening  of  a  certain  event,  the  loan  is  not  usurious.  Spain  9. 
Hamilton  Adme  I.  Wallace,  604 ;  Lloyd  v.  Scott,  4  Peters,  305. 
This  point  does  not  need  elaboration. 

The  second  objection  is  equalljr  without  merit.  The  bonds  in 
question  are  not  deferred  stock  either  in  form  or  substanca  They 
are  certificates  of  indebtedness  under  the  seal  of  the  coaipany, 
with  a  recital  that  they  are  irredeemable ;  that  they  are  entitled 
to  no  interest  until  ajter  the  common  stock  has  received  6  per 
cent,  and  after  that  to  come  in  pari  passu  with  said  common 
stock.  ^^7  more  nearly  resemble  a  perpetual  loan,  with  tho 
interest  indefinitely  postponed.  The  holders  would  certainly  have 
no  ri^ht  as  stockholders 

It  IS  urged,  however,  that  this  transaction  is  not  a  borrowing  of 
money  within  the  implied  powers  of  the  company ;  that  fiie  mean- 
ing of  the  word  *^  Imrow^'  as  aj^lied  to  moneyed  transactions 
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iirrolya  an  obligation  to  retnm  the  som  or  thinj^  boirowed. 
This  is  a  narrow  view  of  the  subject  It  is  tme  we  onen  use  this 
urohl  in  the  sense  of  retoming  the  thing  borrowed  in  specie,  as  to 
borrow  a  horse.    But  it  is  not  limited  to  this  sense. 

Amonj?  the  definitions  given  by  Webster  are  the  following : — 
Firtty  ^To  take  or  receire  from  another  on  trust,  with  the  inten- 
tion of  retnming  or  giving  an  ex^qnivalent  for,"  and,  second, 
"to  take  from  another  for  one's  own  use ;  to  adopt  from  a  foreign 
source ;  to  appropriate ;  to  assnma"  We  need  not  give  the  apt 
illustrations  with  which  the  learned  lexicographer  adorns  his  text. 
While  the  borrowing  of  money  is  nsnallj  accompanied  with  a  con- 
tract for  the  retnm  of  the  principal  at  a  stated  time,  it  is  not 
always  nor  necessarily  so.  Tne  object  of  loaning  money  is  to  ob- 
tain a  retnm  in  the  way  of  interest  The  interest  is  the  considera- 
tion for  the  loan,  the  hire  or  price  which  is  paid  for  the  nse  of  it. 
If  I  agree  to  pay  $60  for  tiie  nse  of  $1000  for  one  year  it  is  a  bor* 
rowing  of  money.  It  is  equally  so  if  I  contract  at  the  same  rate 
for  iSd  use  of  it  for  ten  vears.  Is  it  any  the  less  so  when  the 
contract  is  perpetual  and  the  loan  irredeemable  t  The  equivalent 
is  paid  annually  in  the  shape  of  interest 

We  do  not  tnink  trading  corporations  any  more  than  individuals- 
are  restricted  in  their  moneyed  transactions  to  the  narrow  meaning- 
of  the  word  '^  borrow."  In  its  broader  sense  it  implies  a  contract 
for  the  use  of  money.  The  terms  of  the  contract  are  within  the- 
oontrol  of  the  contracting  parties  so  long  as  they  keep  within  the 
law.  I  see  no  legal  objection  to  a  contract  for  a  perpetual  loan. 
Sudi  contract  implies  the  voluntary  advance  of  a  sum  of  money,, 
repayment  of  which  is  not  to  be  demanded,  presumably  for  some 
benefit  or  advantage  to  the  lender.  Such  transactions  are  com- 
mon in  England,  and  are  not  unknown  in  this  country.  They  are* 
referred  to  m  Union  Canal  Co.  v.  Antillo,  4  W.  &  S.  556,  and  in 
the  appeal  of  the  Zoological  Society,  38  Legal  Intelligencer,  408, 
and  I  am  informed  that  the  annuity  bonds  of  the  Lenigh  V  alley 
K.  £.  Co.  are  irredeemable.  So  long  as  the  company  pays  the  in- 
terest the  principal  is  not  demandable.  If  the  Eeadmg  K.  B.  Co. 
may  not  accept  money  from  its  stockholders  as  a  perpetual  loan,  I 
am  unable  to  see  how  it  could  accept  it  as  a  gift. 

It  is  to  be  observed  that  the  borrowing  of  money  is  not  tho  exer- 
cise of  a  corporate  franchise,  or  a  power  that  is  denied  to  the  citi- 
zens. Where  a  corporation  seeks  to  exerdse  its  franchises,  as 
when  it  attempts  to  take  private  property  for  public  use  by  virtue 
of  the  Commonwealth's  nght  of  eminent  domain,  we  have  a  case 
in  which  if  the  right  is  not  expressly  given  it  is  denied. 

We  have  the  question  remaining  whether  the  contract  should 
be  enforced  in  this  proceeding,  l^e  bill  was  filed  by  a  stockholder 
of  the  Philadelphia  and  Heading  R.  B.  Co.,  setting  forth  the  fail- 
ore  of  the  company,  the  existence  of  a  large  fioating  debt  referred. 
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to,  and  that  in  order  to  paj  this  floating  debt  the  preeident  and 
managers  ^^  determined  to  ask  the  stockholders  to  contribnte  a 
cum  sufficient  for  such  purpose  in  consideration  of  the  company 
agreeing  to  pay  yearly  a  certain  percentage  on  the  sum  advanoea, 
in  case  the  surplus  earnings  after  paying  interest  on  debt 
and  6  per  cent  oiyidends  on  stock  should  Be  sufficient  for  the 
*  purpose.' " 

The  bill  then  set  forth  the  details  of  what  is  referred  to  as  the 
^^  deferred  bond  scheme ; "  that  bonds  to  the  amount  of  $19,655,- 
000  have  been  subscribe  for  by  the  shareholders,  and  the  residue 
by  the  bondholders  of  the  company ;  that  a  sum  exceeding  |1,- 
850,000  has  been  paid  to  the  receiyers  on  account  of  said  sub- 
scription ;  that  the  stockholders  of  the  company,  by  the  vote  of  a 
large  majority,  haye  approyed  of  the  plan  ;  that  the  comi>lainant, 
who  is  the  holder  of  a  tnousand  shares  of  the  stock,  subscribed  for 
and  bound  himself  to  take  and  pay  for  his  quota  of  said  stock, 
viz.,  bonds  to  the  amount  of  $50,000,  but  that  the  company  has 
failed  and  refused  to  perform  its  part  and  issue  said  bonds,  although 
the  plaintiff  tendered  full  and  complete  performance  on  his  part  of 
the  contract.    The  prayer  of  the  bul  is  for  specific  performance. 

The  company  demurred  to  the  bill  upon  tne  single  ground  that 
the  plaintiff  had  not  by  said  bill  shown  that  said  company  had  a 
legal  right  to  execute  and  issue  the  bonds  referred  to,  and  further 
elected  to  abide  by  its  demurrers. 

As  a  general  rule,  a  Court  of  Equity  will  not  enforce  specificallj 
a  contract  relating  to  personalty.  The  reason  is  tha^  for  the 
breach  of  such  contract  an  action  at  law  furnishes  an  adequate 
remedy.  McGowin  v.  Remington,  2  Jones ;  Foil's  appeal,  10 
Korris,  434 ;  appeal  of  the  Zoological  Society,  38  Le^u  Intelli- 
gencer, 403. 

We  need  not  discuss  the  question  how  far  an  action  at  law  would 
be  an  adequate  remedy  for  a  breach  of  this  contract,  nor  to  what 
extent  the  plaintiff  would  be  injured  by  the  refusal  of  an  insolyent 
corporation  to  accept  his  money.  The  case  presents  other  quea- 
tions  of  higher  importance. 

If  this  were  in  point  of  fact  an  adverse  proceeding,  and  the 
defendant  company  were  resisting  the  enforcement  of  this  con- 
tract, we  woula  hesitate  to  make  a  decree.  But -the  proceeding, 
whatever  may  be  its  form,  is  evidently  an  amicable  one  for  the 
purpose  of  settling  the  1^1  rights  of  tne  parties. 

In  this  respect  it  close^  resembles  an  amicable  action  with  a 
case  stated.  The  demurrer  admits  all  the  facts  alleged  in  the  bill,  and 
suggests  only  the  supposed  illegality  of  the  ^'  deferred  bond  sdieme," 
with  a  declaration  of  submission  to  the  ruling  of  the  court  That 
the  plain  object  of  the  proceeding  is  to  obtain  the  decree  of  this 
court  upon  tlie  validity  of  the  bonds  is  not  an  objection  in  view^  of 
the  fact  that  the  case  is  a  bona  fide  one,  with  the  real  parties  haying 
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an  actual  present  interest.  And  we  can  see  suhstantial  reasons 
why  this  question  shonld  hepnt  at  rest  by  the  decision  of  a  court 
whose  decree  shall  be  final,  xhe  property  of  the  Beadmg  B.  B. 
Co.  is  of  enormous  value,  and  its  development  enters  largely  into 
the  business  and  prosperity  of  the  dty  of  Philadelphia  and  State 
atlai^ 

Unless  some  relief  can  be  speedily  afforded  by  which  its  large 
unfonded  debt  can  be  liquidated,  the  interests  of  stockholders,  and 
to  some  extent  of  bondholders,  must  be  sacrificed.  The  ruin  of 
such  a  property  would  be  a  public  calamity,  the  extent  of  which 
is  difficult  to  measure.  The  ^^  deferred  bond  scheme"  was  intended 
to  meet  this  difficultv.  We  have  nothing  to  do  with  its  wisdom. 
That  is  a  matter  which  concerns  only  those  whose  interests  are  to 
be  affected  by  it 

It  is  enough  for  us  to  know  that  it  comes  to  us  with  the  approval 
of  the  president,  the  board  of  managers,  and  a  large  majority  of  the 
stockholders  of  tiie  company.  As  we  are  unable  to  see  that  it  con* 
flicts  with  any  rule  of  law  or  public  policy,  we  will  not  be  astute 
to  find  reasons  for  refusing  a  decree,  particularly  as  no  question 
has  been  raised  as  to  the  jurisdiction.  And  even  if  there  had  been,, 
the  act  of  assembly  which  expressly  confers  upon  Courts  of  Equity 
the  supervision  and  control  of  corporations  would  be  ample. 

Jf,  as  the  bill  avers  and  the  demurrer  admits,  the  stock  and  bond- 
holders of  this  company  are  willing  to  advance  the  sum  of  $10,- 
000,000  to  save  this  valuable  property  from  ruin,  we  see  no  suffi- 
cient reason  why  they  should  not  be  permitted  to  do  so. 

It  would  not  be  difficult  to  demonstrate  that  it  might  be  their 
interest  to  make  such  advance,  even  if  the  money  were  donated. 
That  they  have  reserved  the  chance  of  getting  some  of  it  back  in 
the  fatnre  in  the  shape  of  interest  does  not  detract  from  the  legality 
of  the  scheme. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  cost  of 
the  appellants. 

Dissenting  opinion  by  Mbboub,  J.: 

I  am  constrained  to  dissent  from  the  judgment  of  the  majority 
of  this  court.  I  consider  it  fraught  with  mischief  reaching  far 
beyond  this  particular  case.  It  not  only  affirms  the  existence  of  a 
power  not  found  in  its  charter,  but  one  in  clear  oonffict  with  the 
general  law  of  the  Commonwealth. 

^  A  corporation  is  the  mere  creature  of  the  law.  It  cannot  exer- 
cifle  anv  powers  other  than  those  expressly  conferred  or  necessarily 
implied  m  furtherance  of  the  object  of  its  creation.  All  powers 
not  80  given  are  withheld.  It  is  not  sufficient  that  the  officers  or 
a  majority  of  the  stockholders  of  a  private  corporation  believe  its 
interests  may  be  advanced  by  the  exercise  of  additional  powers. 
What  the  Commonwealth  has  not  given  to  it  can  only  be  ootained 
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by  Tirtne  of  legislatiye  action.  Power  manifestly  doabtfnl  ehould 
never  be  recognized  by  judicial  constmction.  If  not  given  bj 
plain  words  or  by  neoesaary  implication  we  dioold  declare  it  not  to 
exist.  Bank  of  Pennsylvania  v.  Commonwealth,  7  Harris,  UL 
(Pennsylvania  B.  £•  Uo.  v.  Oanal  Commissioners,  9  Haxris,  9, 
Conmionwealth  v.  Franklin  Canal  Co.,  Id.,  117.  Same  v.  Erie  and 
Kortbeast  K  B.  Co.,  8  Casey,  889;  Spahr  ^?.  Farmers'  Bank,  13 
Norris,  432.) 

Whether  this  be  simply  a  scheme  to  create  and  edl the  ^deferred 
income  bonds"  described  in  the  bill,  or  whetiier,  as  seems  to  be 
the  fact,  it  be  a  device  to  borrow  money  from  partial  friends  at  an 
exorbitant  rate  of  interest,  a  Court  of  Eqoity  should  not  lend  itB 
aid  in  furtherance  of  either  object.  Ko  specific  power  to  create 
and  dispose  of  such  bonds  is  found  in  the  charter.  It  iscont^ded 
that  it  arises  under  an  implied  power  to  borrow  money ;  that  the 
whole  scheme  is  made  lawful  under  this  impUed  power.  The 
claim  here,  however,  does  not  stop  with  the  assertion  of  a  power 
to  borrow  money  at  a  legal  rate  of  int^iest.  It  is  blended  witb 
the  enforcement  of  an  agreement  that  for  each  $15  borrowed  tiie 
"i^rporation  shall  pay  interest  on  $50 ;  in  other  words,  shall  pay  20 
per  cent  in  trust  on  all  money  so  borrowed. 

This  is  the  specific  contract  which  we  are  called  on  to  enforce. 
Not  that  the  company  may  voluntarily  pay  this  usurious  interest; 
but  by  decree  of  this  court  shall  pay.  It  is  intimated,  however, 
that  the  company  will  probably  never  be  able  to  pay  this  interest, 
and  this  decree  will  be  harmless.  Such  intimation  rests  on  some 
assumed  prindple  of  equity  that  I  am  free  to  confess  I  do  not 
xmderstand.  If  the  scheme  be  so  uncertain  of  ever  yielding  any  re- 
turn, it  is  one  of  rambling,  to  which  the  hand  of  a  Chaneellor  should 
never  be  extendea. 

The  attempt  is  gravely  made  to  maintain  the  agreement  (d  the 
company  that  a  corporation,  like  a  natural  person,  may  carry  on  ita 
legitimate  business  oy  all  legal  and  necessary  means  not  prohibited 
by  law  or  its  charter.  We  may  concede  all  this,  yet  the  question 
before  us  is  whether  it  may  inaugurate  business  not  legitimate,  and 
carry  it  on  by  illegal  means  prohibited  by  law  and  by  its  duoter. 
Can  it  truthfully  be  said  the  charter  ever  contemplated  tmit  the  eoriM>- 
ration  should  agree  to  pay  20  per  cent  interest  to  such  of  itfi 
stockholders  as  see  proper  to  lend  it  money,  and  then  arrange  with 
a  person  with  whom  this  agreement  was  made  to  procure  a  decree 
enforcing  specific  performance  of  the  contract  ? 

In  case  of  a  private  partnership  composed  of  many  penons,  if 
a  majority  of  them  should  agree  to  borrow  money  for  the  purpose  of 
carrying  on  the  business  of  the  firm,  and  to  pay  SO  per  oent  in- 
terest tneref or,  it  would  not  for  a  moment  be  contended  that  one 
lending  the  money  could  either  at  law  or  in  equity  compel  the 
firm  to  pay  that  usurious  interest    The  attempt  here  is  not  to 
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giTQ  to  a  corp<Hration  powers  equal  to  those  of  iiatonilperaoiifl  to 
make  a  binding  contract,  bnt  much  greater  powers.  Tne  restrio- 
tioQS  heretofore  recognized  as  applicable  to  the  powers  of  a  pri- 
vate corporation  are  to  be  disregarded  by  the  amrmanoe  of  this 
decree.  I  therefore  dissent 
Justices  Gk>Fdon  and  Sterrett  concur  in  this  (pinion. 

The  qaestioofl  laiaed  in  this  caie  were  partly  diiciiiifled  in  the  note  ap- 
mnded  to  the  report  of  McCalmont  Broe.  e.  Phila.  &  Beeding  R.  R  Co.,  8 
sag.  R  B.  Ctaee,  168.  The  aathorities  there  cited  were,  however,  chiefly  as 
to  the  power  of  the  court  to  enjoin  the  iwue  of  tiie  bonds  and  not  as  to  the 
question  of  the  right  of  the  corporation  under  ite  charter  to  ianie  them.  This 
is  the  point  which  in  the  following  note  will  be  chiefly  touched  upon. 

A  corporation  has  of  coarse  no  other  powers  than  those  oonf med  by  its 
charter,  either  expressly  or  by  implication.  Thomas  o.  R  R  Co.,  11  Otto,  82, 
and  cases  there  cited.  But  in  determining  what  powers  are  conferred  by  im*i 
plication,  it  is  neoessazy  to  consider  what  the  purposes  of  the  corporation  are. 
oQch  powers  wiU  be  presumed  to  have  been  impliedly  jmnted  as  will  enable 
it  to  esnry  out  those  _piirposes.  Cumberland  valleT  R  R  Co.  e.  Baab,  9 
Watts,  460;  Dana  e.  Bank  of  U.  8.,  5  W.  8.  238;  Phila.  6  8unbuxy  By.  Co. 
«.  Lewis,  0  Casey,  87. 

Business  corporations  have  usually  the  power  to  borrow  money,  whether 
that  power  be  expressly  confemd  by  their  charter  or  not,  for  such  a  power 
is  a  neccsfli^  of  their  existence.  MclCasters  e.  Beed's  Bx.,  1  Gr.  Cas.,  86; 
Com.,  ex  reL  Bemboth,  9.  Pittsbura,  6  Wr.  284;  Wattes  appeal,  78Penn.  8t. 
891;  R  R  Co.  e.  Jackson,  77  Pa.  It.  821;  White  Water  Canal  Co.  e.  Val- 
lette,  21  How.,  424;  Barry  v.  Mcht's  Bank,  1  8and.  Ch.  Bep.  280;  Curtis 
t.  Leavitt,  1  N.  T.  68;  2  Rentes  Comm.,  278;  Aug.  &  Ames  on  Corp.  88; 
Shrewsbury  and  Bingham  R  R  Co.  e.  K.  W.  .Ry.  Co.,  C.  H.  of  L.  Cas.  112. 

They  may  too  clearly  issue  certificates  or  eyidences  of  such  indebtedness, 
stipulating  such  terms  and  conditions  of  payment  as  they  may  deem  proper. 
Scottish  N.  R  R  Co.  e.  Stuart,  8  MoG.,  882;  Taylor  e.  Chichester  A  Med. 
By.  Co.,  L.  R,  2  Bxdi.  866;  Batenua  o.  Ifayor  of  Ashton under  Lynne,  8H. 
A  N.,  328;  New  Buff.  Fire  &  Msrine  Ins.  Co.  «.  Bobinson,  25  Ind.  686; 
Tnistoes,  etc  e.  Brooklyn  F.  I.  Co.,  10  N.  T.  811;  Brady  e.  Mayor,  1  Barb. 
690;  Shrewsbury  &  Bingham  R  R  Co.  e.  N.  W.By.  Co.,  6H.  of  Ii.  Cas.  112; 
Hercules  Mutual  L.  Ass.  Soc,  6  Bea.  87;  Union  Bank  e.  Jacobs,  6  Humph. 
(Tenn.)  626;  Miller  e.  N.  Y.  &  Erie  R  R  Co.,  8  Abb.  Prao.  481;  Jones  on 
Rsilroad  Securities,  Sect  818. 

In  one  principal  case  it  will  be  obserred  that  the  corporation^  ri^t  to 
issne  the  bonds  in  question  did  not  depend  solely  on  this  implied  power.  It 
had  also  an  express  power  conferred  upon  it  by  an  act  of  assembly  to  issue 
bonds.  The  complainant's  counsel  urged  in  support  of  the  contention  that 
the  power  to  issue  the  bonds  in  controyersy  was  reposed  in  the  company  the 
fact  that  similar  irredeemable  bonds  had  previously  been  issued  under  some- 
what amilar  oircumstaooes  and  without  objection.  See  Union  Canal  Co.  e. 
Antd]o,4W.  &  &  666;  Appeal  of  tiie  Zoolc^oal  Sodiety,  88  Leg.Int  408. 

The  decision  of  the  circmt  court  of  the  U.  8.  to  the  effect  that  the  issue  of 
these  bonds  was  ultra  vires  the  corporation  was  dearly  not  binding  on  the 
court.  On  the  contrary  along  line  of  decisions  might  be  cited  to  show  that  the 
United  States  courts  should  follow  the  State  court  in  their  adjudications  upon 
this  pomt,  the  question  in  dispute  being  the  construction  of  a  State  statute. 
Cllyef  Biohmonde.  Smith,  16  WalL429;  Leffingwelle.  Warren,  2Black,  600; 
U.  a«.  Morrison,  4Pet.  124;  Green  e.  KeaPe  Lessee,  6  Pet  291;  Walker  e. 
Caaataianersi  17  WalL  648;  Christy  «.  Pridgeon,  4  WalL  208;  Shelby  e. 
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Guy,  11  Wheat  867;  Pork  t.  By.  Co.,  4  Otto,  164;  Ottawa  «.  TeMoB,  4 
Otto,  260. 

Moreover  the  suit  in  the  United  States  court  was  not  between  the  sami 
parties  as  this  controversy.  Empire  e.  Darlington,  101  U.  S.  87;  Brooklyn  e. 
Ins.  Co.,  99  U.  S.  863. 

Whether  the  case  was  a  proper  one  for  the  application  of  the  remedy  of 
specific  performance  may  be  seriously  doubted.  It  will  be  observed  that  the 
court  dismisses  this  question  by  the  observation  that  the  action  is  an  smi- 
cable  one  to  settle  the  rights  of  the  parties.  Still  consent  can  scarcely  confer 
jurisdiction.  The  general  principle  is  clear  that  courts  of  equity  will  not  de- 
cree specific  performance  of  contracts  for  the  sale  of  personalty,  where  a 
breach  of  the  contract  can  be  compensated  for  in  damages.  Mechanics*  Bank 
e.  Seton,  1  Pet.  299;  Phillips  v,  Berger,  2  Barb.  608;  McGarvey  9.  Hall,  23 
Cal.  140;  Pusey  e.  Pusey,  1  L.  G.  in  £q.  820,  and  cases  cited. 

But  where  the  breach  cannot  be  compensated  in  damages,  or  where  the  dam- 
9ge  suffered  cannot  be  ascertained,  there  specific  performance  may  bedecoeed. 
lliis  is  the  case  where  the  subject  of  litigation  is  the  stock  of  a  particular 
company,  because  here  the  measure  of  damages  is  uncertain  and  incapable  of 
adjustment.  McGowin  e.  Bemington,  2  Jones  (Pa.),  56 ;  Ducroft  e.  Albrecht, 
12  Som.  189;  White  e.  Schuyler,  1  Abb.  Pr.  (N.  S.),  800;  Finley  e.  Aikens, 
1  Gr.  Cas.  98 ;  Ball  v,  Goggs,  1  Bro.  P.  888 ;  Oolumbine  v.  Ghichestor,  2  Ph. 
27;  Poole  e.  Middleton,  7  Jur.  N.  a  1262;  Shaw  e.  Fisher,  2  DeG.  A  8m. 
11;  Wynne  e.  Price,  8  DeG.  &  Sm.  810;  Ferguson  e.  Paschall,  11  Mo.  267; 
Todd  e.  Taft,  7  Allen,  871;  Treasurer  e.  Gommerdal  Co.,  28  Cal.  890;  Ashe 
«.  Johnson,  2  Jones  Eq.  189;  Odessa  Tramways  Co.  e.  Wendel,  L.  B.,  8  Oh. 
Div.  286.  See  also  By.  Co.  v.  Stewart,  6  Otto,  279.  It  was  upon  these  cases 
that  complainant  in  the  principal  case  relied. 

It  may  be  well  to  remark  in  conclusion  that  the  decision  in  the  principal 
case  was  made  under  peculiar  circumstances.  The  complainant  and  the  cor- 
poration demurrant  were  both  equally  anxious  to  have  a  decree  entered 
which  would  decide  the  validity  of  the  so-called  "  deferred  bond  scheme.'* 
Hence  the  corporation  practically  left  the  case  undefended,  the  counsel  re- 
tained by  it  refyinff  exclusively  upon  the  opinion  of  the  U.  S.  Circ.  Ct  inHo- 
Galmont  Bros.  o.  Phila.  &  Beading  B.  B.  Go.  This  circumstance  should  be 
taken  into  account  in  determining  the  weight  to  be  attached  to  the  present 
decision.  See  McCalmont  e.  Phila.,  etc.,  B.  R  Co.,  8  Am.  &  Eng.  B.  R- 
Cas.  168. 


Oaslob  Layiosa 

V. 

Ohioago,  St.  Lottib  &  Kew  Orleans  R  B.  Co. 

{Advance  eam^  Louiriana,  1881.) 

When,  by  municipal  legislation,  the  erection  of  sheds  or  awnings  over  the 
public  streets,  in  a  particular  manner,  is  prohibited,  sheds  or  awnings  not 
constructed  in  the  manner  forbidden,  are  not  nuisances. 

Courts  will  not  take  judicial  cog^nizance  of  municipcd  legislation.  Bi  ex- 
istence must  be  proven,  as  any  other  fact. 

A  railroad  company  cannot,  of  its  own  authority,  demolish  such  a  shed  or 
awning,  simply  because  it  obstructs  the  use  of  its  track. 

Where  a  railroad  company  provokes  the  deed  and  furnishes  the  labor  nec- 
essary for  its  accomplishment,  the  fact  that  the  demolition  of  such  a  shed  or 
awning  was  ordered  without  lawful  authority,  by  one  municipal  officer,  and 
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done  under  the  saperintendence  of  another,  does  not  make  the  ndlroad  com* 
panj  less  an  actor  m  the  wrong  and  responsible  as  such. 

A  municipal  corj>oration  cannot  treat  a  particular  thins  as  a  nuisance,  with- 
out general  legislation  declaring  all  things  of  its  kind  to  t)e  such. 

A  railroad  company  may  be  compelled  to  use  the  streets  in  such  a  manner 
is  to  inflict  the  least  possible  injury  upon  private  indiyiduals,  compatible 
witii  the  reasonable  convenience  of  Uie  public  who  make  use  of  its  rQ«d. 

The  courts  will  afford  a  remedy  against  the  use  of  streets,  by  railroads,  in 
a  manner  that  is  needlessly  and  unreasonably  injurious  to  private  persons, 
eTenthouf^h  such  particular  mode  of  use  is  expressly  authorized  oy  mu* 
nidpal  legislation. 

Appeal  from  the  Fifth  District  Court,  Parish  of  Orieans,  Bog- 
ere,  Judge. 

Bentinck  Egan  for  plaintiff,  appellant ;  L.  E.  Simonda  for  de- 
fendant 

The  opinion  of  the  conrt  was  delivered  by  Thomas  Gilmore,  Esq., 
attorney  at  law,  sitting  in  the  place  of  Itogers,  Judge,  recused, 
having  sat  in  the  case  oelow. 

GiucosE,  J. — This  is  a  suit  to  recover  four  hundred  dollars,  as 
damages,  for  the  alleged  wrongful  act  of  the  defendant  in  tearing 
down  an  awning  erected  by  plaintiff  in  front  of  his  house  on  Eu- 
pbrosine  Street,  and  also  to  remove  the  track  of  the  defendant  to 
a  greater  distance  from  the  plaintiff's  house — it  being  alleged  that 
the  track,  as  at  present  located,  interferes  with  the  use  and  enjoy* 
ment  by  plaintiff  'of  his  propertv.  There  was  judgment  for  the 
defendant  in  the  lower  court  and  plaintiff  appealed. 

It  is  sngeested  on  the  part  of  the  defence,  that  the  Supreme 
Court,  to  wnich  the  case  was  returnable,  was  without  jurisoiction 
hy  reason  of  the  amount,  and  that  as  no  bill  of  exceptions  appeared 
in  the  record,  this  court  cannot  pass  upon  this  case.  La.  Const., 
Art.  129. 

The  ruling  in  State,  ex  rel  D.  Arcy,  v.  Parle,  25  La.  Ann.  64, 
appears  to  be  in  point,  and  sustains  the  inrisdiction. 

The  question  of  the  right  of  the  defendant,  under  its  contract 
with,  or  license  from,  the  city,  to  use  Euphrosine  and  Ma^olia 
Streets  for  its  track,  does  not  properly  arise.  Grant  the  rigat  of 
the  defendant  to  the  use  of  those  streets,  and  still  the  question  re- 
mains of  whether  the  defendant,  as  owner  of  the  adjoining  lot,  has 
the  right  to  use  its  property  in  such  a  way  as  to  be  a  cause  of  in- 
jniy  and  disturbance  to  its  neighbor,  and  whether  it  is  liable 
for  the  injury  and  damage  thereby  daused,  and  the  injury  and 
dama^  caused  by  the  demolition  of  the  awning.  Whether  the 
plaintiff  had  permission  from  the  city  of  New  Orleans  to  erect  the 
awning,  or  wnether  it  was  erected  in  violation  of  a  city  ordinance, 
in  no  manner  justified  the  act  of  the  defendant  in  tearing  it  down ; 
and,  the  countenance  which  it  appears  to  have  had  from  an  em- 
ployee of  the  dty  in  so  doing,  cannot  excuse  the  act  or  exonerate 
it  from  liability. 

4A.&E.  R  Cas.— 9 
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the  right  to  annul  municipal  legislation  which  is  in  its  nature  tin* 
reasonable  and  oppressive.     Same  authorities. 

The  fact  that  aefendant  have  long  used  this  portion  of  the  track 
curving  further  away  from  the  property  of  plaintiflE  satisfi^  us  that 
the  injury  and  damage  being  now  inflicted  upon  the  plaintifi  are  in 
no  manner  a  matter  of  necessitv,  and  we  believe  that  he  has  the 
right  to  insist  that  the  track  shall  be  moved  further  out,  and  as  we 
have  no  data  by  which  to  determine  how  far  the  removal  should  be 
we  are  compelled  either  to  non-suit  plaintifi  upon  this  point,  or  to 
remand.  We  believe  the  latter  course  is  die  better  under  all  the 
circumstances,  avoiding,  as  it  does,  expense  and  delay. 

The  damages  awaraed  we  do  not  consider  excessive,  and  we 
know  of  no  reason  why  we  should  not  put  this  portion  of  the  case 
at  rest,  while  we  remand  as  to  the  balance.  Defendant,  in  it^ 
application  for  a  rehearing,  complains  of  this,  but  its  counsel  cites 
no  authorities  to  support  its  position,  and  we  see  no  reason  for 
receding  from  what  nas  been  done.  Rehearing  is  tJierefore  re- 
fused. 

Thos.  Gilmore,  Esq.,  attorney  at  law,  acting  as  judge  ad  hoc, 
concurred  in  the  foregoing  opimon. 


EuAs  Sues  ET  AL. 

V. 

The  Bbooelyn  Street  Bailboab  Co.  bt  al. 

(Advance  Case^  Ohio.    March  7,  1882.) 

By  the  Bevised  Statutes,  Sec.  8248,  tbe  powers,  business  and  property  of 
the  corporatioii  haviog  a  capital  stock  must  be  exercised,  conducted  and 
controlled  by  its  board  of  directors,  who  are  duly  elected  and  qualified ;  aiid 
a  court  of  equity  will  not,  on  the  application  of  a  stockholder,  interfere  with 
its  management  and  control  of  the  corporate  business,  while  acting  within 
the  scope  of  its  authority,  unless  they  are  guilty  of  a  breach  of  trust  to  the 
injury  of  such  stockholder. 

Tins  principle  is  applicable  to  the  action  of  the  board  of  directors  in  re- 
ceiving subscriptions  for  that  portion  of  the  authorized  capital  not  taken  be- 
fore the  corporation  was  or^^anized,  where  it  will  promote  the  objects  of  the 
corporation.  A  subscription  for  such  stock  made  by  one  member  of  tbe 
board,  with  the  conseht  of  the  others,  and  payment  of  the  par  value  thereof, 
when  the  transaction  is  free  from  fraud,  and  is  beneficial  to  the  corporatipn, 
will  not  be  set  aside,  at  the  instance  of  a  stockholder,  when  no  action  has 
been  taken  to  withhold  such  stock  from  subscription  or  sale. 

The  exercise  in  good  futh,  by  the  council  of  a  city  or  village,  of  the  dis- 
cretion vested  in  it  by  Section  2605  R.  S.,  as  corrected  (77  O.  L.  42),  to  grant 
permission  to  any  corporation,  company  or  individual,  owning  or  having  the 
right  to  construct  a  street  railroad,  to  extend  its  track,  where  the  council 
may  deem  such  extension  beneficial  to  the  public,  will  not  be  interfered  with 
by  the  court. 
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A  street  railroad  corporation,  which  owns  or  has  the  right  to  constract  a 
street  railroad  within  a  city  or  village,  may,  with  the  permission  of  the  coun- 
cil of  such  city  or  village  duly  granted,  extend  its  track  beyond  the  termini 
named  in  the  certificate  of  incorporation,  subject  to  the  provisions  of  Section 
2506  of  the  Revised  Statutes  as  correctea  (77  O.  L.  42). 

The  corporate  power  to  make  such  an  extension  is  conferred  by  statutes 
under  which  the  company  is  incorporated  and  is  acting.  The  ordinance 
granting  permission  to  extend  the  track  is  not  an  act  conferring  corporate 
powers.  It  is  merely  a  permit  to  the  corporation  to  exercise  the  corporate 
powers  conferred  by  general  law,  therefore  such  an  ordinance  is  not  an  act 
conferring  corporate  powers,  which  is  prohibited  by  Art  XHT,  Sec.  1,  of  the 
Constitution  of  Ohio. 

Appeal — ^Beserved  in  the  District  Court  of  Cuyalioga  County. 

The  Brooklyn  Street  B.  B.  Co.  was  incorporated  August  25th, 
1869,  under  the  Act  of  April  10th,  1861  (58  O.  L.  66),  and  the 
amendatory  and  supplementary  acts.  The  authorized  capital  stock 
was  $30,000.  It  was  organized  October  Sth,  1869,  with  a  board 
of  five  directors.  Its  purpose  was,  as  found  by  the  court,  to  con- 
struct a  street  railroad  from  a  point  in  the  village  of  Brooklyn,  a 
suburb  of  the  city  of  Clevelaud,  through  a  portion  of  Brooklyn 
township,  into  said  city  alon^  Pearl  street  to  its  intersection  with 
Lorain  street,  where  it  would  meet  and  connect  with  the  West  Side 
street  railroad,  for  the  carriage  of  passengers  from  points  alon^  its 
line  to  Superior  street  and  the  Puolic  Square  in  said  city,  which 
was  the  ultimate  destination  of  most  of  the  passengers  coming 
into  the  city.  This  was  to  be  done  by  carrying  them  over  its  own 
line  to  its  northern  termination  where  it  met  tne  West  Side  road ; 
*'  thence  by  way  of  this  West  Side  Street  Bailroad  or  otherwise  to 
Superior  street  and  the  Public  Square,  which  are  the  ultimate  des- 
tination of  most  of  the  passengers  on  said  road." 

The  road  was  completed  to  its  connection  with  the  West  Side 
road  prior  to  Decemoer  1, 1870,  and  until  November  1,  1880,  it 
was  operated  under  a  lease,  by  the  West  Side  Street  B.  B.  Co.,  as 
a  part  of  its  continuous  line  to  the  village  of  Brooklyn.  At  the 
expiration  of  this  lease,  the  Brooklyn  Street  B.  B.  Co.  resumed 
possession  and  have  since  operated  tne  same. 

At  the  time  the  road  was  completed  in  1870,  about  $21,000  of 
the  capital  stock  had  been  subscribed  and  paid  in.  Bepeated  efforts 
had  from  time  to  time  been  made  by  the  directors  to  place  the 
residue  of  this  stock,  prior  to  1877,  but  without  success,  except  in 
small  amounts,  so  that  in  January,  1881,  there  remained  $8,250  of 
the  stock  untaken.  At  this  time  the  matters  in  controversy  arose. 
The  Board  of  Directors,  then,  as  theretofore,  consisted  of  five 
stockholders,  one  of  whom,  Tom  L.  Johnson,  was  President.  They 
decided  that  it  was  for  the  interest  of  the  company  to  dispose  of 
this  residue  of  the  capital  stock,  and  to  extend  its  line  of  road  from 
its  existing  northern  terminus  along  Pearl  street  over  the  viaduct 
to  Saperior  street  and  the  Public  Square.    They  were  proceeding 
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to  take  the  necessary  steps  to  that  end,  when  the  phiintifby  as 
stockholders,  commenced  this  action  to  enjoin  them,  and  also  to 
enjoin  the  city  of  Cleveland,  also  a  defendant,  from  passing  an  or- 
dinance granting  permission  for  snch  an  extension.  The  prayer  of 
the  petition  is,  to  enjoin  the  Board  from  issuing  certincates  of 
stock  for  this  $8,250,  to  said  Johnson,  on  the  ^i^ronnd  that  the  ac- 
tion of  the  Board  in  allowing  him  to  subscribe  and  pay  for  tldft 
stock,  was  in  fraud  of  the  rights  of  the  stockholders ;  also  to  enjoin 
the  Board  from  taking  steps,  or  instituting  any  proceedings  to  ob- 
tain the  ri^ht  to  use  the  track  of  the  West  Side  Street  R.  R  Go. 
from  Pearl  street  to  a  connection  with  Superior  street  and  the  Pub- 
lic Square,  and  also  to  enjoin  the  city  of  Cleveland  from  passing  an 
ordinance  granting  permission  for  such  an  extention.  The  grounds 
alleged  for  this  reHef  are,  that  it  would  injuriously  affect  the  inter- 
est of  the  stockholders,  was  a  fraudulent  plot  or  scheme  to  promote 
the  interest  of  said  Johnson,  and  was  witnout  authority  of  law  and 
injurious  to  the  stockholders. 

Issue  was  joined  upon  these  allegations,  and  upon  appeal  to  the 
district  court  a  special  finding  of  fact  was  made,  and  the  case  waft 
reserved  for  decision  to  this  court. 

From  this  finding  and  from  the  pleadings  it  appears  that  all 
efforts  to  place  this  unsubscribed  stock  had  proved  unsucoessfol,! 
that  the  company  was  largely  in  debt,  and  was  by  the  action  of 
the  West  Side  street  railroad  cut  off  from  a  connection  therewith 
at  Lorain  street  over  its  track  to  the  centre  of  the  city,  that  at  a 
board  meeting  held  Januanr  15, 1881,  at  which  all  the  members, 
except  one,  was  present,  said  Johnson  proposed  to  take  this  $8,S50 
of  unsubscribed  stock  at  par,  to  be  paid  for  by  him,  partly  in  a 
debt  owing  to  him  by  the  company,  partly  in  property  and  partly 
in  his  note.  This  oner  was  acceptea  by  the  other  three  directors 
present,  he  subscribed  and  paid  for  the  same  as  proposed,  and 
shortly  thereafter  paid  his  note  in  cash.  The  findings  of  the  court 
negatives  all  alle^tions  of  fraud  in  this  transaction,  and  finds  that 
it  was  in  ^ood  faith,  that  the  consideration  received  was  of  the  faQ 
value  of  the  par  amount  of  said  stock,  and  that  the  property  and 
money  received  was  necessary  for  the  uses  of  the  company.  It 
further  finds,  that  the  right  of  the  company,  if  it  can  be  lawfully 
acquired,  to  run  its  cars  to  Superior  street  and  the  Public  Square^ 
on  the  track  of  the  West  Side  road  from  Lorain  street  to  the  via- 
duct and  beyond,  will  be  highly  advantageous  to  the  Brooklyn 
street  company,  and  to  the  puolic,  and  that  there  is  no  practicable 
route  for  such  an  extension,  except  on  and  along  said  West  Side 
track. 

From  the  pleadings  it  appears  that  the  company  had  taken  8tep» 
to  authorize  such  an  extension,  had  acquired  tne  necessary  consent 
of  propertv  owners  and  had  petitioned  the  council  for  permiesion 
to  make  tne  same,  by  using  the  track  of  the  West  Side  company 
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for  that  purpose.  It  further  appears  that  two  ordinances  were 
pending  before  the  city  council,  m  each  of  which  it  was  proposed 
to  grant  such  permission,  on  condition  only,  that  the  right  to  use 
the  track  of  tiie  West  Side  Street  E.  R  Co.  should  hrst  be  ac- 
quired by  consent  of  said  corporation  or  by  lawful  appropriation. 

JOHKSON,  J. 

The  plaintiffs  as  stockholders  in  the  Brooklyn  Street  E.  E.  Co. 
seek  eqaitable  relief  against  the  action  of  its  board  of  directors. 

They  ask :  1st.  To  enjoin  the  board  from  issuing  to  defendant, 
Johnson,  certificates  of  stock  for  $8,250  subscribed  and  paid  for,  and 
to  declare  said  contract  of  subscription  Toid. 

2d.  To  enjoin  the  city  of  Cleveland  from  passing  an  ordinance 
granting  to  said  company  permission  to  use  the  tradk  of  the  West 
oide  Street  E.  E.  to  extend  its  line  to  the  business  centre  of  the 
dty. 

3d.  To  enjoin  the  directors  from  taking  any  steps,  or  instituting 
any  proceedings  to  obtain  the  right  to  such  use,  or  to  make  such 
extension. 

I.  Are  the  plaintiff  entitled  to  an  injunction  a^inst  the  issue 
of  this  stock,  and  to  have  the  contract  oi  subscription  therefor  de- 
clared void  ? 

The  authorized  capital  was  $30,000,  of  which  all  had  been  sub* 
ecribed  and  paid  for  except  $8250.  Eepeated  efforts  had  been 
made  by  the  board  to  place  all  the  stock,  but  with  little  success. 
The  books  for  the  subscription  of  stock  had  been  formally  opened 
by  the  incorporators,  and  most  of  the  stock  had  been  subscribed 
and  paid  for  after  the  organization  of  the  company  and  while  these 
booi^  were  in  the  possession  and  under  the  control  of  the  directors. 
They  had  never  been  closed  by  any  action  of  the  board,  or  of  the 
stockholders. 

The  financial  condition  of  the  company  was  such  that  additional 
capital  was  necessary. 

The  directors  allowed  defendant,  Johnson,  to  subscribe  and  pay 
for  this  untaken  stock,  at  its  par  value.  It  is  not  claimed  that  it 
was  worth  more  than  par.  Indeed  from  the  allegations  of  the  peti- 
tion it  was  worth  much  less. 

The  consideration  received  was  of  the  full  value  of  said  stock. 
The  property  and  money  received  was  necessary  and  proper  for 
the  use  of  the  company.  In  short,  the  transaction  was  bona  fide 
and  beneficial  to  the  company,  and  the  contention  is,  that  it  was 
unauthorized,  and  therefore,  that  the  contract  was  void.  In  this 
we  do  not  concur. 

This  was  not  an  increase  of  capital  stock,  beyond  the  amount  au- 
thorized by  the  certificate  of  incorporation,  nence  the  numerous 
authorities  cited  as  to  the  power  of  the  board  to  increase  the  capi- 
tal stock,  or  to  dispose  of  increased  capital,  do  not  apply.  This 
stock  was  part  of  the  authorized  capital,  which  each  su  oscriber  for 
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fitock,  and  each  holder  of  stock  had  expressly  agreed  should  be 
taken  at  par,  at  an  open  public  sabscription.  Each  stockholder 
took  his  stock,  knowing  that  others,  to  the  full  amount  of  the  au- 
thorized capital,  could  he  associated  with  him  in  the  business  of  the 
company. 

Before  the  organization,  the  incorporators  are  authorized  by 
statute  to  open  books,  receive  subscriptions  and  the  first  payment 
thereon,  and  give  notice  for  the  election  of  directors.  They  are 
empowered  to  place  all  the  authorized  capital.  After  the  dbectors 
are  elected  and  qualified,  ^^the  corporate  powers,  business  and 
property,"  of  the  corporation,  "  must  be  exercised,  conducted  and 
controlled  by  the  board  of  directors  (R.  S.  3248).  What  power 
and  control  the  stockholders  in  their  capacity  as  such,  in  a  stock- 
holders' meeting  duly  held,  may  exercise  over  the  business  of  the 
corporation,  and  over  the  board  of  directors,  we  need  not  deter- 
mine, as  in  the  case  at  bar,  they  have  taken  no  action. 

The  books  for  the  subscription  of  stock  were  opened  by  the  cor- 
porators. Neither  stockholders  or  directors  had  ordered  them 
closed.  If  the  stockholders  had  the  power  to  dispose  of  this  un- 
subscribed stock  they  never  sought  to  exercise  it.  In  the  absence 
of  such  action  of  the  stockholders  as  would  control  the  directors 
(if  any  such  could  be  taken),  the  right  to  place  the  unsubscribed 
stock  vested  in  the  board  of  directors.  They  represented  the  cor- 
poration in  all  its  business  affairs,  and  were  authorized  to  transact 
all  the  corporate  business  within  the  scope  of  its  authority.  In  the 
exercise  of  these  powers  the  directors  are,  at  all  times,  subject  to 
the  equity  jurisdiction  of  the  courts,  on  the  application  of  a  stock- 
holder or  a  minority  of  stockholders,  to  restrain  all  breaches  of 
trust,  or  the  exercise  of  powers  not  delegated  to  them,  to  the  in- 
junr  of  stockliolders. 

If,  however,  the  directors,  who  are  presumed  to  represent  the 
will  of  the  majority,  act  within  the  scope  of  their  powers,  their 
will  must  govern  in  the  absence  of  fraud  or  breach  ot  trust. 

Dodge  V.  Woolsey,  18  How.  S.  0. 342  ;  Ware  v.  Grand  Junction 
Co.,  2  Kuss.  &  Mylne.  470  ;  Gifford  v,  N.  J.  R  Co.,  10  N.  J.  Eq. 
171 ;  Byron  Stephens  v.  The  Rutland  &  B.  R  R  Co.,  29  Vt.545; 
Russell  V.  The  M.  S.  &  K  I.  R  R  Co.,  22  N.  T.  258 ;  Kean  v. 
Johnson  et  al.,  1  Stock  Ch.  R.  401;  I^eld  on  Corporations,  sees. 
141,  142. 

Applying  these  principles  to  the  case  before  us  we  hold :  Ist 
That  the  act  of  disposing  of  this  stock  at  par,  for  a  full  and  valu- 
able consideration,  was  not  in  excess  of  the  powers  intrusted  to  the 
directors ;  and  2d.  That  the  transaction  being  free  from  fraud  and 
beneficial  to  the  company,  it  was  not  such  an  abuse  of  the  trust  re- 
posed in  the  board  as  warrants  the  interference  of  the  dianoellor. 

The  objection  made,  that  Johnson  was  the  President  of  the 
board,  ana  that  his  associates  could  not  dispose  of  this  stock,  is  not 
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well  taken.  The  majority  of  the  board,  excluding  Johnson,  a^ed 
to  this  contract  At  most  it  was  voidable  and  not  void.  If  m  all 
respects  fair  and  beneficial  a  court  of  equity  will  not  avoid  it.  It 
beiW  within  the  scope  of  the  powers  vested  in  the  directors, 
in  the  absence  of  any  controlling  action  by  the  stockholders, 
the  contract  to  dispose  of  their  stock  to  a  director  or  stock- 
holder, if  made  in  good  faith,  and  is  beneficial  to  the  company, 
will  not  be  set  aside  at  the  instance  of  a  minority  of  stockholders. 
In  such  a  case  there  is  not  such  an  abuse  of  corporate  power,  nor  is 
there  an  exercise  of  powers  not  granted  as  will  authorize  the  inter- 
vention of  the  chancellor.     Smith  v.  Skeary,  47  Conn.  47. 

II.  As  to  the  prayer  for  an  injunction  against  the  city  of  Cleve- 
land. 

All  the  citv  is  asked  to  do,  or  proposes  to  do,  is,  to  grant  permis- 
sion to  the  Brooklyn  Street  B.  K.  Co.  the  privilege  of  occupying 
certain  streets,  and  to  use  the  irack  of  another  railroad  company  for 
its  contemplated  extension.  The  dty  does  not  propose,  if  it  has 
the  power,  to  invade  or  interfere  with  the  private  rights  of  the 
West  Side  Street  B.  B.  Co.  to  the  exclusive  use  of  its  track.  The 
permission  to  occupy  the  street  and  to  use  this  track,  is  upon  the 
express  condition,  tnat  the  company  acquire  of  the  West  Side  Com- 
pany by  mutaal  consent  or  by  appropriation,  whatever  property 
rights  the  West  Side  Company  have  therein.  The  statute  vests  in 
the  city  council  the  power  to  grant  the  use  of  the  streets  to  any 
street  railroad  company,  if  beneficial  to  the  public.  A  court  of 
equity  wiU  not  interfere  with  the  exercise  of  this  discretionary 
power  in  the  absence  of  facts  showing  fraud  or  bad  faith.  The 
otate  ex  rel.  v.  Gas  Company,  37  O.  S.  45. 

in.  Should  the  company  be  restrained  from  taking  anv  steps,  or 
instituting  any  procee(ungs  to  acquire  the  right  to  extend  its  lines 
and  use  the  track  of  the  W  est  Sid!e  company  for  that  purpose. 

If  it  can  be  lawfully  done  the  finding  of  the  court  is,  tnat  it  will 
be  highly  beneficial  to  the  company.  The  right  to  the  relief  prayed 
for,  (fepends  therefore  on  the  underlying  question,  has  the  corpora- 
tion the  power  to  make  the  proposed  extension.  All  questions  of 
fraud  or  of  injuir  to  tihe  stocldiolders  are  eliminated. 

This  corporation  was  incorporated  and  organized  under  the  act 
of  April  10th,  1861  (58  O.  L.  66)  and  acts  amendatory  and  sup- 
plementary diereto.  The  certificate  was  dated  August  25,  1869, 
and  the  organization  was  perfected  by  the  election  of  directors 
October  5tl^  1869. 

Section  1,  of  the  act  of  1861,  prescribes  the  minimum  number  of 
natural  persons  required  to  form  a  corporation,  and  describes  the 
manner  of  executing  the  certificate,  ana  states  what  it  shall  contain. 
It  must  specify,  (1^  "  The  name  assumed  by  such  company.  .  .  . 
(2)  The  name  of  tne  street,  alley  or  avenue,  with  the  description  of 
the  locality  thereon  of  each  terminus  of  said  road,  and  the  names 
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of  the  stx-eets,  aUeys  and  ayenues  or  other  pnblic  groimdfi  throngb 
which  such  road  shall  psfls." 

Sec  2,  among  other  things,  provides  "  that  when  the  foregoing 
provisions  have  been  comphed  with,  ....  such  corporatioDa 
shall  be  authorized  to  constmct,  operate  and  maintain  a  street  rail- 
road ....  on  the  streets,  alleys  or  avenues  ....  specified  in 
the  certificate  ....  between  the  points  of  termini  named  in  the 
certificate,  and  transport  thereon  passengers  and  their  packa^and 
baggage." 

Section  5  required  the  consent  of  the  city  council  fo  be  first  ob- 
tained before  a  street  railroad  could  be  commenced  or  constructed. 
This  section  was  repealed  by  the  act  of  May  27, 1866  (63  O.  L  55) 
(S.  &  S.  137-8),  and  sections  1  and  2  of  tne  latter  act  were  mh- 
stituted.  Section  1  of  this  act  provided  that  no  street  railroad 
should  be  constructed  or  commenced  until  the  consent  of  council 
be  obtained,  and  authorized  the  council  to  agree  upon  the  terms 
and  conditions  upon  which  the  street  should  be  occupied. 

Section  2  re<|uire8  the  council  to  prescribe  by  ordinance  the 
terms  and  conditions  upon  which  the  streets  and  avenues  of  the  citf 
mOT  be  occupied  by  street  railroads. 

Up  to  this  time  there  was  no  authority  vested  in  the  dty  council 
to  allow  street  railroad  companies  to  extend  their  tracks  beyond  the 
limits  named  in  this  certificate  of  incorporation. 

May  7, 1869,  an  act  supplementary  to  the  act  of  March  27, 1866, 
was  passed,  which  in  terms  authorized  such  an  extension  (66  0.  L 
140).  It  reads  as  follows:  '^  It  shall  be  lawful  for  the  council  of 
any  city  or  incorporated  village  to  grant  permission  by  ordinance  to 
any  person  or  company,  owmn^  or  having  the  right  to  construct, 
any  street  railroad,  to  extend  meir  track  on  any  street  or  streets 
where  the  said  council  shall  deem  such  extension  beneficial  to 
the  public.  And  when  any  such  extension  shall  be  made  thechai^ 
for  canning  passengers  on  any  street  railroad  so  extended,  and  its 
connections  made  with  any  other  road  or  roads,  by  consolidation 
under  existing  laws,  shall  not  be  increased  by  such  extension  or 
consolidation."  This  power  of  extension  under  this  act  was  in  ad- 
dition to  the  power  to  consolidate  under  sec  4,  of  the  act  of  1861. 
The  right  of  extension  was,  by  tibe  act  of  April  10, 1867  (64  0.  L 
122)  (S.  &  S.  138),  so  enlarged  as  to  provide,  that  thereafter  any 
road  constructed  in  a  city  or  village,  may  be  extended  without  the 
limits  thereof,  along  the  public  road,  provided  the  proper  authori- 
ties consent,  etc. 

The  certificate  of  incorporation  was  taken  out  after  the  supple- 
mentary act  of  May  7, 1869,  was  in  force.  That  act  was  as  mudi 
the  law  ffoveminc  the  corporation  as  the  act  1861.  When  this 
company  Decame  mcorporated  in  August,  1869,  it  was  empowered 
to  exercise  all  the  powers  and  enjoy  the  franchises  mintea  by  the 
act  of  1861,  and  by  the  amending  act  of  1866,  and  dso,  by  the  act 
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sapplementaiy  thereto,  of  1869.  The  franchifles  granted  by  this 
snpi)leinentarj  act  are  as  mnch  a  part  of  its  chartered  powers  and 
pnyileges  as  those  embraced  in  the  original  act.  Its  langnage  is 
munigtakable.  It  shall  be  lawful  for  the  council  to  ^nt  permis- 
sion by  ordinance,  ^^  to  any  person  or  company,  ownm^  or  naving 
the  nght  to  constmct  any  street  railroad,  to  extend  their  track,'' 
eta 

Section  5,  of  the  act  of  1861,  and  sections  1  and  2  of  the  act  of 
1866,  did  not  anthorize  the  conncil  to  permit  an  extension,  but  only 
to  permit  tiie  nse  of  its  streets.  As  sections  1  and  2  of  tne  act  of 
1861  limited  the  operations  of  the  company  to  the  termini  named 
in  the  charter,  so  tne  permifision  granted  to  use  the  streets  of  the 
town  or  dty,  was  by  necessary  implication  limited  to  the  same 
streets  prior  to  the  supplementary  act  of  1869.  Sections  1  and  2 
of  the  act  of  1866  did  not  confer  corporate  power,  but  only  author- 
ized the  council  to  grant  permission  to  exercise  the  corporate 
powers  conferred  by  lections  1  and  2,  of  the  act  of  1861,  to  wit : 
the  right,  with  such  permission,  '^  to  construct,  operate  and  main- 
tain a  street  ndboad,  ....  between  the  points  named  in  the  cer- 
tificate." 

The  powers  and  franchises  acquired  by  a  certificate  of  incorporar 
tion  in  August,  1869,  embrace  not  only  those  conferred  by  the  acts 
of  1861  and  1866,  but  the  additional  franchise,  if  the  corporation 
owned  or  acquired  the  right  to  construct  a  street  railroad,  of  extend- 
ing its  track,  subject  to  uie  provisions  of  sections  4  and  5  of  the  act 
of  1866. 

It  is  contended  that  this  supplementary  act  of  1869  is  to  be  con- 
strued, as  authorizing  such  permission  within  the  termini  named  in 
the  certificate  and  as  limiting  the  corporation  to  the  streets  named 
in  the  certificate.  This  view  is  untenable.  Sections  1  and  2  of  the 
act  of  1866,  authorized  permission  in  such  cases.  The  supplement- 
ary act  of  1869  was  unnecessary  for  that  purpose,  and  in  that  view 
a  work  of  supererogation.  To  give  it  any  force  or  effect,  we 
must  regard  it  as  giving  to  such  corporations,  with  the  permission 
of  the  proper  authorities,  the  right  to  extend  ^^  their  track,"  beyond 
the  termini  named  in  the  certificate  of  incorporation,  if  the  com- 
pany abeady  owns  a  road  or  has  acquired  the  riffht  to  construct  one. 
It  follows,  that  such  an  extension  is  no  violation  of  the  con- 
tract with  the  stockholders,  as  among  its  powers  and  franchises  to 
which  they  agreed  is  that  of  extending  its  track.  Sprague  v,  I.  R. 
R  Co.,  19  DL  174. 

Aggin,  it  is  said  the  act  of  1869,  so  construed,  is  in  violation  of 
Art  XULL,  Sec  1,  of  the  Constitution.  "  The  General  Assembly 
shaD  T^sM  no  special  act  conferring  corporate  power."  It  is  said 
that,  if  the  legislature  cannot  by  special  act  confer  corporate 

Sowers  it  cannot  vest  in  city  councils,  the  power  by  ordinance  to 
0  the  same  thing. 
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The  vice  of  this  argument  is  the  assumption,  that  an  ordinanfle 
panting  permission  for  such  an  extension  confers  corporate 
powers.  It  only  permits  the  exercise  of  such  powers  as  are  con- 
ferred by  the  statute.  If  such  an  ordinance  confers  corporate 
powers,  then  also  does  a  like  ordinance,  under  Sections  1  and  3  of 
the  Act  of  1866,  which  provide  that  no  street  raihx)ad  shall  be  con- 
structed in  any  street  without  permission  first  being  granted. 

Neither  statute  authorizes  tne  city  council  to  confer  corporate 
power.  They  vest  in  the  city  the  rignt  to  grant  or  refuse  to  street 
railroad  corporations  permission  to  construct  or  extend  their  tracks 
under  the  corporate  power  acquired  by  their  certificate  of  incor- 
poration. For  obvious  reasons  we  have  confined  this  discussion  to 
the  acts  under  which  this  company  was  incorporated.  It  }&  nov 
governed  by  the  provisions  of  the  Bevised  Statutes  (EL  S.  Sea 
3232).  These  will  be  found  in  sections  2501  to  2505  and  sections 
5437  to  3443. 

So  far  as  the  questions  involved  in  this  case  are  oonoemed,  they 
are  in  substance  and  legal  effect  the  same  as  the  original  acts. 

We  conclude  that  the  Brooklyn  Street  R.  R  Co.,  being  the 
owner  of  a  street  railroad,  has  the  corporate  power  to  extend  its 
track,  with  the  permission  of  the  city  council.  As  the  exerdse  of 
this  power,  if  it  can  be  legally  done  as  contemplated,  wiU  be  highly 
beneficial  to  the  corporation,  there  is  no  ground  for  the  intmer- 
-ence  of  a  court  of  equity  at  the  instance  of  stockholders. 

It  is  said  that  one  street  railroad  corporation  cannot  condemn  a 
right  to  use  in  common  the  track  of  another  like  corporation.  This 
•question  is  not  properly  before  us.  It  can  only  arise  when  theptr- 
ties  fail  to  agree,  and  where  proceedings  are  instituted  for  that 
purpose.  It  will  then  be  a  question  between  the  two  corporations. 
If  such  right  does  exist,  the  plainti&  cannot  complain,  as  thecomt 
^nds  its  exercise  will  be  highly  beneficial  to  them.  If  it  does  not 
^exist,  the  West  Side  Street  B.  R  Qo.  can  have  ample  protection 
without  the  aid  of  the  plaintifis. 

Judgment  accordingly. 


Flagg  and  others^ 
Manhattan  Bailway  Co.  and  others. 

(U.  8.  a  a,  8.  D.,  New  Torh.    December  21,  1881.) 

An  agreement  between  two  corporations,  whereby  one  guarantees  the  otber 
a  certain  Bpecified  annual  dividend  on  its  capital  stock,  is  hot  a  guarantee  to 
its  stockholders  severally,  but  to  the  corporation,  and  the  power  to  modifj 
the  terms  of  such  guarantee  is  in  the  directors  of  such  corporations,  not  in 
the  stockholders.    Where  such  power  is  fairly  exercised  by  the  directors,  i& 


FLAQO  V.  MANHATTAN  BY.  CO.  141 

▼few  of  all  the  drcumstancea,  and  in  ffood  faith,  a  court  will  not  interfere^ 
eren  though,  on  the  same  facta,  it  might  have  amved  at  a  different  conclu- 


sion. 


iNEqmty. 

8.  P.  ^ash,  for  plaintifb. 

D.  D.  Field,  for  defendants. 

BLATOHFOKDy  0.  J. — TMb  suit  ifl  brought  by  three  peraone  as  in- 
dividuals and  two  persons  as  co-partners,  who  claim  to  be  owners 
of  shares  of  the  capital  stock  of  the  Metropolitan  Eleyated  Railway 
Co.,  155, 10, 150,  and  75  in  number,  of  the  par  value  of  $100  each, 
there  bein^  65,000  shares  in  all.    The  three  companies  defendants 
are  railroad  corporations  organized  under  the  laws  of  the  State  of 
New  York,  and  will  be  called  the  Manhattan,  the  Metropolitan,, 
and  die  New  York.    The  first  company  had  no  lines  of  railway. 
The  second  and  third  companies  had  elevated  railways  in  the  city 
of  New  York.     On  the  twentieth  of  May,  1879,  the  three  com- 
panies  entered  into  a  written  agreement  known  as  the  "triparte" 
aepneement.     It  recites  that  the  agreement  is  made  ^^  for  the  pnrpose 
01  avoiding  the  danger  of  crossing  elevated  railway  tracks  npon 
the  same  level,  and  otherwise  securing  to  the  people  of  New  York 
the  advantages  of  safer  and  more  rapid  transit  throngh  the  action 
of  one  directing  body."    It  provides  for  the  execution  of  the  leases 
hereinafter  mentioned,  and  contains  other  provisions  which  it  is 
not  important  at  this  point  to  notice.     On  the  same  day  the  Metro- 
politan and  the  Manhattan  executed  an  agreement  of  lease  in  writ- 
ing.   It  recites  that  the  Metropolitan  is  authorized  to  construct 
and  operate  a  line  of  elevated  railway  in  the  city  of  New  York,  a 
portion  of  which,  specifying  it,  is  completed  and  in  operation  by  it,. 
and  is  engaged  in  constructing  other  parts ;  that  the  New  York  i& 
the  owner  of  and  engaged  in  operating  certain  lines  of  elevated 
railway  in  said  city  over  routes  neretofore  established  by  law  for 
it,  "which  railways  and  routes  at  various  places  unite  with  the 
laQways  and  routes"  of  the  Metropolitan,  ^'and  cross  and  connect 
and  unite  therewith  at  the  same  level ;"  that  "  the  development  of 
the  business  of  passenger  tra£Sc  on  elevated  railways  in  said  city 
has  made  it  necessary  for  each  of  said  companies  to  run  trains  in 
SQch  manner  and  with  such  speed  and  frequency  that  the  crossing 
of  the  trains  of  one  company  over  and  upon  the  tracks  of  the  other 
company,  and  the  running  of  the  trains  of  both  companies  upon 
the  portions  of  the  track  and  route  jointly  owned  or  used  by  them, 
is  deemed  impracticable  except  at  the  nsk  of  inconvenience  and 
delay  to  the  public  and  danger  to  human  life ;"  that,  "  after  pro- 
tracted efforts  to  devise  plans  for  operating  all  said  lines  so  as  to 
afford  to  the  public  perfect  fullness  of  accommodation  and  safety, 
it  is  the  opinion  of  both  companies  that  such  management  cannot 
be  assurea  while  the  trains  of  the  two  companies  are  run  under 
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the  control  of  differing  managing  officers,  or  otherwise  than  b? 
placing  the  lines  of  botn  companies  nnder  one  sole  control,  wim 

C)wer  to  change  from  time  to  time  the  termini  of  routes,  to  r^- 
te  and  limit  the  passage  of  trains  from  the  tracks  of  one  company 
upon  the  tracks  of  the  other  at  the  connecting  and  crossing  points, 
and  to  do  such  other  things  and  make  such  other  changes,  from 
time  to  time,  in  the  entire  management  of  traffic  upon  the  lines  of 
both  railways,  as  experience  may  show  to  be  necessary  or  desir- 
able ;"  that  the  Manhattan  ^^  is  by  law  authorized  to  construct  and 
operate  elevated  railroads  in  the  city  of  New  York,  whether  owned 
or  leased  by  it,  and  is  willing  and  desirous  to  accept,"  and  the 
Metropolitan  and  the  New  York  '*  have  agreed  to  execute  and  de- 
liver to  it  leases  of  all  their  respective  rauways  and  properties  as 
described  in  this  instrument,  and  in  a  similar  instrument  of  even 
date  herewith  to  be  executed  by  the  New  York,"  "  as  lessor  to  the 
Manhattan,"  '^upon  all  and  smgular  the  terms,  agreements  and 
conditions  herein  and  therein  mentioned  and  set  forth ;"  that  the 
Metropolitan  ^'  has  heretofore  executed  to  the  Central  Trust  Co. 
of  New  York  its  first  mortgage,  bearing  date  July  10th,  1878," 
^'  securing  the  bonds  therein  provided  for,  the  total  amount  thereof 
now  issued  and  a^eed  to  be  issued  being  $8,500,000  of  principal; 
that  the  Metropolitan  "may  be  hereafter  required"  by  the  Man- 
hattan "  to  issue  further  amounts  of  the  said  bonds  secured  by  the 
said  mortgage  in  excess  of  said  $8,500,000,"  for  the  purpose  of 
constructing  and  equipping  extensions  of  the  line  of  the  Metro- 

Eolitan,  "  payment  of  all  wnich  bonds,  principal  and  interest,  is  to 
e  assumed  by  the  Manhattan ;"  and  that  the  Metropolitan  "has 
issued  and  agreed  to  issue  its  capital  stock  to  the  amount,  at  its  par 
value,"  of  $6,500,000,  upon  which  stock  the  Manhattan  "nas 
agreed  to  guarantee  the  payment  of  a  dividend  of  10  per  cent  per 
annum  as  hereinafter  provided." 

Then,  by  the  agreement,  the  Metropolitan,  "  in  consideration  of 
the  rents,  covenants  and  agreements  hereinafter  mentioned,  re- 
served and  contained,  on  the  part  of  the  Manhattan,"  "  to  be  paid, 
kept  and  performed,"  leases  to  the  Manhattan  "  all  and  singular 
the  railroad,  or  rail\w'',  now  owned,  operated  or  constructed  by  it 
in  the  city  of  New  York,  as  above  described,  and  all  and  singolar 
the  unfinished  portions  thereof  now  under  construction,  together 
with  all  its  franchises,  rights  and  privileges  relating  thereto,  or  to 
the  construction  and  operation  of  its  entire  railway  as  authorized, 
subject  to  the  said  mortgage,  and  to  the  terms  and  conditions  nn- 
der which  said  franchises  are  held  by  the  company,  with  all  and 
singular  the  right,  title,  estate  and  interest  which  the  Metropolitan 
company  has  in  any  real  estate  in  the  city  of  New  York  heretofore 
acquired  by  it,  or  which  it  may  hereafter  acquire  under  contracts 
already  made  therefor,  bein^  all  and  singular  the  entire  property 
and  estate  of  said  Metropolitan  company,  except  such  of  its  fran- 
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chises,  rights  and  priyileges  as  are  or  may  be  neoessaiy  to  preserve 
its  corporate  existence  or  organization,  and  its  interest  in  the  cove- 
nants and  conditions  of  this  indenture."  The  lease  is  for  999  years 
from  ]!f ovember  1st,  1875,  or  so  long  as  the  Manhattan  ^^  shall  con- 
tinue to  exist  as  a  corporation,  and  be  capable  of  exercising  all  the 
functions  herein  stipulated  on  its  behali ;"  the  Manhattan  paying 
to  the  Metropolitan  the  yearly  rent  of  $10,000,  payable  semi-an- 
nually on  the  first  days  of  January  and  July,  the  nrst  payment  of 
$5,000  to  be  made  July  1st,  1879,  "and  keeping  and  performing 
all  and  singular  the  coTenants  and  agreements  hereinafter  set  forth 
to  be  by  the  Manhattan  "  "  kept  and  performed."  The  Manhattan 
assumes  and  agrees  to  pay,  as  they  respectively  become  due,  the 
principal  and  mterest  of  the  said  recited  first  mortgage  bonds  of 
the  Metropolitan,  and  keep  it  harmless  from  all  claims  against  it 
arising  from  all  or  any  of  said  bonds.    Then  follows  this  article : 

^^  Art  2.  The  Manhattan  company  guarantees  to  the  Metropoli- 
tan coDopany  an  annual  dividend  of  10  per  cent  on  the  capital  stock 
of  the  Metropolitan  company,  to  the  amount  of  $6,500,000 ;  that 
is  to  say,  the  Manhattan  company  will,  each  and  every  year  during 
the  term  hereby  granted,  beginning  with  the  first  day  of  October, 
1879,  pay  to  the  Metropolitan  company  $650,000,  free  of  dl  taxes, 
in  equal  quarterly  payments  of  $162,500  each,  on  the  first  days  of 
January,  April,  July,  and  October,  in  each  year,  the  first  of  such 

Siymente  to  be  made  on  the  first  day  of  January,  1880,  and  the 
anhattan  company  will,  from  time  to  time,  execute  in  proper 
form  a  guarantee  to  the  above  effect,  printed  or  engraved  upon  the 
<'ertificate8  of  stock  of  the  Metropolitan  companv,  and  as  sucn  stock 
certificates  are  surrendered  for  cancellation  and  reissue,  will,  from 
time  to  time,  at  the  request  of  the  holder,  renew  such  guarantee 
upon  all  reissued  certificates." 

It  is  then  provided  that  the  portions  of  the  rylway  of  the  Met- 
ropohtan  which  were  completed  on  the  thirtv-first  of  January, 
1S79,  shall  be  deemed  to  nave  been  operated  from  the  dose  of 
business  hours  on  that  day  by  the  Manhattan,  and  all  such  operation 
from  and  after  that  time  shall  be  for  the  account  of  the  Manhattan  ; 
that  the  Manhattan  shall  run  the  railwavs,  and  keep  them  in  repair 
and  workihg  order,  and  supplied  with  rolling  stock  and  equi^ 
ment;  that,  ^'in  addition  to  the  rental  hereinabove  provide(("  it 
shall  pay  all  taxes,  assessments,  duties,  imposts,  dues,  and  charges 
^hich  shall  become  payable  by  the  Metropolitan,  or  be  imposed  on 
the  leased  property,  or  its  business,  earnings,  or  income  ;  that  the 
Manhattan  win  save  harmless  the  Mctropofitan  against  all  exj>enses 
of  operating  the  railways,  and  all  claims  and  suits  for  injuries  to 
persons  and  property,  or  for  causing  the  death  of  any  person,  or 
for  any  other  thing  in  the  operation  or  management  of  the  leased 
property,  or  for  any  breach  of  contract  by  the  Manhattan  in  carry- 
ing on  the  business,  and  will  defend  all  suits  and  claims  brought 
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against  the  Metropolitan  in  respect  of  any  matter  arising  out  of 
the  management  or  operation  of  said  railways  since  January  Slst^ 
1879,  ana  that,  in  case  the  Manhattan  shall  at  an^  time  fail  to  pay 
in  full  said  cash  rental,  ^^  or  the  guaranteed  dividend  aforesaid,  as 
the  same  shall  become  payable,  or  fail  or  omit  to  keep  and  perform 
the  covenants  and  agreements  herein  contained,  or  any  of  them,  and 
continue  in  default  m  respect  to  the  performance  of  such  covenant 
or  agreement,  or  payments,  for  the  period  of  ninety  days,"  the  Metro- 
politan may  enter  on  the  leased  railways  and  premises,  and  thence- 
lorth  hold,  possess  and  enjoy  them  as  of  its  foi-mer  estate,  and, 
upon  such  entry,  the  interest  of  the  Manhattan  tlierein  shall  oease. 
Tne  Manhattan  then  agrees  with  the  Metropolitan  that  it  will  eic- 
cute,  acknowledge  and  deliver  ^^  any  and  sul  instruments  for  tlie 
more  effectually  assuring  unto  the  Metropolitan"  "  the  payment  of 
the  cash  rental  and  dividends  hereinbefore  reserved  or  agreed  to  be 

f)aid."  On  the  same  twentieth  of  May,  1879,  an  agreement  of 
ease,  in  writing,  was  executed  by  the  Manhattan  and  tlie  Xew 
York,  in  like  terms,  in  all  respects,  mutatis  mutandis,  with  the  one 
between  the  Manhattan  and  the  Metropolitan. 

Under  these  agreements  of  lease  the  Manhattan  proceeded  to  ope^ 
ate  the  railways  of  the  other  two  companies.  On  tne  second  of  July, 
1881,  the  people  of  the  State  of  New  York  brought  a  suit  in  the 
supreme  court  of  New  York,  against  the  Manhattan,  the  complaint 
in  which  sets  forth  the  fact  of  said  leases,  and  the  operation  of  tlie 
roads  under  them  by  the  Manhattan  ;  that  by  their  terms  it  agreed 
to  pay  outstanding  obligations  of  the  other  two  companies  amount- 
ing to  very  large  sums,  and,  under  them,  is  now  liable  for  the  pay- 
ment of  bonds  of  said  companies,  amounting  in  the  a^;Tegate  to 
about  $21,000,000,  and  the  interest  thereupon,  and  for  the  pay- 
ment of  aJl  taxes  on  said  roads,  and  to  pay  to  said  companies  cer- 
tain additional  fixed  charges  created  by  said  leases,  and  which  ag- 
gregate more  than  $1,300,000  per  annum  ;  that  the  Manhattan  i&, 
and  for  a  long  time  has  been,  operating  said  railroads  at  a  great 
loss,  which  loss  for  the  year  ending  September  30,  1880,  was,  ac- 
cording to  the  estimates,  about  $500,000 ;  that  the  continued  oper- 
ation of  said  road  by  it  will  result  in  further  loss  to  it ;  that  it 
owes,  and  for  a  long  time  past  has  owed,  a  sum  exceeding  $900,- 
000  for  taxes  unpaid,  a  large  part  of  which  has  been  due  &r  more 
than  one  year ;  tnat  it  has  no  assets  with  which  to  meet  its  existing 
indebtedness,  and  the  requirements  of  said  leases,  except  the  re- 
ceipts which  accrue  to  it,  from  time  to  time,  from  said  roads, 
which  fall  short  of  its  annually-accruing  obligations  to  the  amount 
of  at  least  $1,000,000  per  annum  ;  and  that,  on  or  about  April  25, 
1881,  it  addressed  a  communication  in  writing  to  the  mayor,  coinp- 
troUer,  and  corporation  counsel  of  the  city  of  Jfew  York,  whereoy 
it  declared  itself  to  be  unable  to  defray  its  obligations,  especiaUy 
its  indebtedness  for  taxes,  and  in  substance  declared  itself  insolvent 
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and  showed  it  bad  been  so  for  more  than  a  year.  The  com- 
plaint prared  a  dissolution  of  the  incorporation  oi  the  Manhattan, 
and  a  K>r^iture  of  its  corporate  rights,  privileges  and  franchises, 
and  the*  appointment  oi  a  receiver  of  its  property,  and  of  a 
temporary  receiver.  On  the  12th  of  July,  1881,  the  Manhattan 
answered  the  complaint,  denying  its  insolvency,  admitting  that 
during  the  year  ending  September  30, 1880,  the  said  roads  were  oper- 
ated by  it  at  a  loss,  and  that,  on  or  about  the  twenty-fifth  of  April, 
1881,  It  addressed  a  communication  in  writing  to  the  mayor,  comp- 
troller, and  corporation  counsel  of  the  city  of  New  York,  and  de- 
nying the  other  material  allegations  of  the  complaint.  On  the 
thirteenth  of  July,  1881,  the  supreme  court,  by  Mr.  Justice  West- 
brook,  irfter  a  hearing  of  both  parties,  appointed  John  F.  Dillon 
and  Amos  L.  Hopkins  to  be  temporary  receivers  of  the  Manhattan. 
On  the  twenty-third  of  July,  1881,  the  New  York  presented  to  the 
supreme  court  a  petition  in  said  suit,  praying  that  the  Manhattan 
and  the  receivers  be  directed  to  deliver  over  to  the  New  York  its 
railways  and  other  property.  The  petition  alleges  that  the  Man- 
hattan owes  the  New  York  for  gross  rental,  dividend  rental,  and 
interest  on  mortgage  bonds  $465,000  and  has  not  paid  the  taxes, 
assessed  on  the  New  York  for  1879  and  1880 ;  that  the  New  York 
owes  no  debts  except  its  first-mortgage  bonds  to  the  amount  of 
$8,500,000,  and  claims  for  damages  and  taxes  which  the  Manhat- 
tan is  bound  to  pay,  and  has  a  considerable  cash  surplus  on  hand ; 
that  the  Metropohtan  owes  first-mortgage  bonds  to  the  amount  of 
$10,818,000,  and  second-mortgage  bonos  to  the  amount  of  $2,000,- 
000 ;  that  the  net  earnings  of  uie  railways  of  the  New  York  for  the 
last  two  years  have  been  more  than  enough  to  pay  the  interest  on 
its  bonds  and  dividends  of  at  least  10  per  cent  to  its  shareholders, 
but  the  net  earnings  of  the  railways  of  the  Metropolitan  have  been 
barely  enough  to  pi^  the  interest  on  its  bonds ;  tnat  the  dividend 
rental  paid  to  the  Metropolitan  for  the  six  months  prior  to  July, 
1881,  has  been  paid  out  of  the  earnings  of  the  New  York ;  that 
the  indebtedness  of  the  Manhattan  to  tne  New  York  is  increasing 
every  day,  and  the  railways  of  the  New  York  and  the  Metropolitan 
are  now  run  at  the  expense  and  risk  of  the  New  York ;  that  the 
structures  and  rolling  stock  of  the  New  York  and  the  Metropolitan 
have  not  been  kept  up  to  the  standard  required  by  the  tripartite 
agreement  and  the  leases,  and  the  falling  off  in  this  respect  has* 
been  greater  on  the  New  York  railways  than  on  the  Metropolitan; 
that  the  Manhattan  has  kept  up  the  structures  and  rolling  stock  of 
the  Metropolitan  better  than  it  has  kept  up  those  of  the  New  York; 
that  a  considerable  number  of  the  engines  of  the  New  York  have 
been  sold  by  the  Manhattan,  which  has  neither  replaced  the  same 
nor  paid  the  proceeds  to  the  New  York ;  and  that  tne  New  York,  if 
it  got  back  its  railways  in  their  present  condition,  would  have  to  pay 
a  large  sum  to  replace  its  rolling  stock  and  structures  in  the  state 
4  A.  &  E.  R.  Cas.— 10 
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in  which  the  Manhattan  took  them.  This  petition  was  broudit  to 
a  hearing  before  Mr.  Justice  Westbrook  on  the  fourteenth  of  Sep- 
tember. No  decision  on  it  being  made,  the  New  York,  on  tHe 
thirtieth  of  September,  presented  a  supplemental  petition,  prajing 
the  same  reliei,  and  setting  forth  that  since  the  default  of  the 
Manhattan  in  not  paying  to  tlie  New  York  the  various  sums  of 
money  which  were  due  oh  July  22d,  90  days  have  elapsed,  the  last 
day  of  the  90  being  September  29th ;  that  none  of  said  monejs 
have  been  paid,  except  $50,000,  paid  before  the  former  petition 
was  brought ;  tnat  on  the  29th  of  September  Hie  New  York  de- 
manded of  the  Manhattan  and  of  its  reoeivers  payment  of  said 
sums,  but  they  were  not  paid ;  that  by  reason  thereof  a  forfeiture 
of  said  leasehold  estate  has  accrued  to  the  New  York,  and  that  it 
is  entitled  to  the  possession  thereof.  This  supplemental  petition 
was  brought  before  the  court  on  the  third  of  October,  and,  aft^ 
hearing  the  plaintifiEs  in  the  suit  and  the  receivers,  and  the  If ew 
York,  the  Metropolitan,  and  the  Manhattan,  an  order  was  made 
giving  leave  to  the  Manhattan  and  the  Metropolitan  to  answer  on 
or  before  October  5th,  and  directing  that  the  supplemental  petition 
be  considered  as  part  of  the  original  petition. 

On  the  eighth  of  October,  1881,  the  receivers  put  in  an  answer 
to  the  petition  of  the  New  York,  and  the  Manhattan  put  in  an  an- 
swer to  it  similar  to  the  answer  of  the  receivers.  The  answer  sets 
up  that  on  or  about  August  31st,  1881,  one  Watson  brought  a  soit 
in  this  court,  by  leave  of  the  said  supreme  court,  in  behaSf  of  him- 
self and  all  other  stockholders  of  the  Manhattan,  against  the  New 
York  and  the  Metropolitan  and  the  receivers,  by  filing  a  bill  of 
complaint  and  serving  process  on  the  defendants,  the  same  being 
what  is  known  as  a  stockholders'  suit,  and,  in  substance  and  effect, 
a  suit  by  the  Manhattan  against  the  New  York  and  the  Metropoli- 
tan to  have  judicially  determined  whether  the  New  York  and  also 
the  Metropolitan  are  not  indebted  to  the  Manhattan  each  in  the 
sum  of  $6,500,000,  the  bill  alleging  an  indebtedness  of  the  New 
York  to  the  Manhattan  of  $6,500,000  and  seeking  to  enforce  such 
liabilitv,  and  pra^ng  an  accounting  of  the  operations  of  the  lease 
from  tne  New  York,  and  that  the  New  York  be  decreed  to  pay  to 
the  Manhattan  or  to  the  receivers  such  sum  as  may  be  found  due ; 
that  the  legal  rights  and  equities  of  the  New  York  and  the  Manhattan 
are  necessarily  mvolved  in  said  suit,  and  the  supreme  court  ought  to 
leave  the  rights  of  the  parties  to  be  determined  tnerein  on  issues  reg- 
ularly made  and  tried  on  proof ;  that  the  supreme  court  should  not, 
as  a  court  of  equity,  enforce  the  forfeiture  asked,  but  leave  the 
New  York,  by  ejectment  or  other  remedy  at  law,  to  recover  pos- 
session of  the  property ;  that  there  are  $13,000,000  of  Manhattan 
stock  outstanding  in  tne  hands  of  numerous  and  scattered  holders ; 
that  the  effect  oi  granting  an  order  of  forfeiture  will  be  to  destroy 
the  value  of  such  stock  beyond  repair ;  that  on  the  last  day  of  Sep- 
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tember  an  injnnction  order  was  in  force,  granted  by  Mr.  Jnstiee 
Weetbrook,  in  said  suit,  restraining  the  Manhattan  and  its  officers 
from  interfering  in  any  way  in  the  business  of  the  Manhattan ;  that 
the  three  companies  are,  and  were  on  the  thirtieth  of  September, 
by  an  injnnction  issued  in  a  suit  in  this  court,  each  of  tnem  en- 
joined from  paying  any  tazes  imposed  on  the  capital  stock  and 
])er6onal  property  of  any  one  of  them  by  the  city  of  New  York 
for  the  year  1880 ;  that  the  Kew  York,  m  a  suit  Drought  by  it  in 
July,  1881,  against  the  Manhattan  and  the  Metropolitan,  obtained 
au  mjunction  order  restraining  the  Manhattan  from  parting  with 
any  moneys  then  in  the  possession  or  under  the  control  of  the 
Manhattan,  which  had  been  or  might  be  received  by  it  from  traffio 
on  any  of  the  railways  of  the  New  York,  except  as  required  strict- 
ly for  the  operation  of  the  railways  of  the  New  York  leased  to  the 
Manhattan,  which  injunction  was  in  force  on  the  last  day  of  Sep- 
tember; that  the  Manhattan  is  not  in  default  for  not  paying  tazes 
assessed  on  the  New  York  for  the  years  1879  and  1880  ;  that  as  to 
the  remainder  of  the  taxes  assessed  on  the  New  York,  the  Manhat- 
tan, because  the  taxes  were  excessive,  unequal  and  illegal,  deter- 
mined, with  the  concurrent  consent  of  the  New  York  and  the  Metro- 
ix)litan,  that  payment  of  them  should  be  refused  and  proceedings 
1)6  taken  to  review  such  unlawful  taxation,  and  such  proceedings 
were  taken  and  are  pending  in  the  name  and  at  the  request  of  the 
New  York  to  contest  the  legality  of  said  taxes  and  the  obligation 
of  the  Manhattan  to  pay  them ;  that  the  alleged  default  of  the 
Manhattan  in  not  paying  the  taxes  assessed  upon  the  New  YK)rk  in 
the  years  1879  and  1880  was  in  accordance  with  the  express  instruc- 
tions of  the  New  York  to  that  effect,  and  the  action  of  the  Man- 
hattan in  relation  thereto  was  essential  to  the  protection  of  the 
lights  of  the  companies  parties  to  the  tripartite  agreement,  and  of 
the  stockholders  of  each  of  said  companies ;  and  tnat  on  or  about 
the  first  of  October,  1881,  the  New  York  and  the  Metropolitan  de- 
manded of  tiie  receivers  the  payment  of  rent  alleged  to  oe  due  to 
them  respectively  from  the  Manhattan  under  said  leases. 

Mr.  Justice  Westbrook  rendered  a.  decision  on  the  petition  of 
the  New  York,  at  a  date  stated  in  the  bill  in  this  suit  to  have  been 
oQ  or  about  the  fourteenth  of  October,  1881.  The  decision  refers 
to  the  fact  that  in  the  tripartite  agreement  the  Manhattan  agrees 
to  issue  and  deliver  to  the  New  lx>rk  and  the  Metropolitan  its  two 
bonds,  eadi  for  $6,600,000,  payable  on  demand, — one  to  a  trustee 
for  the  stockholders  of  the  New  York,  and  the  other  to  a  trustee 
for  the  stockholders  of  the  Metropolitan,  with  authority  to  the 
tmsteee  respectively  to  use  the  same,  if  they  see  fit,  in  payment  for 
the  stock  of  tiie  Manhattan  at  par ;  and  that  the  said  bonds  were  ex- 
ecuted and  exclumged  for  stock  in  the  Manhattan,  so  that  the  New 
York  and  the  Metropolitan,  or  their  stockholders,  became  the  owners 
of  the  entire  capital  stock  of  the  Manhattan,  then  amounting  to 
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$13,000,000.  Mr.  Juetice  Westbrook  held  that  the  mere  appoint- 
ment of  the  receivers  did  not  terminate  the  lease,  nor  did  the  in- 
solvency  of  the  Manhattan,  if  it  were  insolvent ;  that  the  court  had 
no  power  to  settle  the  questions  involved  summarily,  or  otherwise 
than  in  an  action  reffularly  instituted  by  the  New  York  to  recover 
the  property ;  that  tne  failure  to  pay  the  taxes  did  not  forfeit  the 
lease,  because  the  New  York  had  approved  the  non-payment,  and 
because  there  was  a  proper  question  as  to  the  lawfulness  of  th& 
taxes  not  paid ;  and  that  the  testimony  as  to  a  breach  of  the  lease 
by  not  keeping  the  road  of  the  New  x  ork  in  repair  was  conflicting. 
As  to  the  aef ault  for  90  days  in  paying  the  rent,  the  judge  remarked 
that  the  New  York  had  obtained  the  said  injunction  against  the 
Manhattan,  and  could  not  enforce  a  forfeiture  arising  from  the  non- 
payment of  money,  when  it  had  itself  enjoined  the  Manhattan  from 
using  the  principal  part  of  its  revenue  for  any  such  purpose.  The 
jud^then  proceeds  to  say : 

"  W"aiving,  however,  this  poiilt,  there  is  another  of  great  impor- 
tance also  made  by  said  answers  of  the  Manhattan  Co.  and  the 
receivers,  which  will  now  be  stated.  It  will  be  remembered  that 
the  capital  stock  of  the  Manhattan  Co.  is  $13,000,000.  This  entire 
stock  was  transferred  and  riven  to  the  New  York  Co.  and  the 
Metropolitan  Co.  in  professM  payment  of  the  leases  made  to  the 
Manhattan  Co. — $6,500,000  to  each.  It  is  true,  this  was  not  di- 
rectly done,  for  the  form  was  the  execution  of  two  bonds  by  the  Man- 
hattan Co.  of  $6,500,000  each, — the  one  to  a  trustee  for  the  benefit 
of  the  New  York  Co.,  and  the  other  to  a  trustee  for  the  benefit 
of  the  Metropolitan, — which  bonds  were  exchangeable  for  the  stock 
of  the  Manhattan  Co.  at  par,  and  such  exchange  was  immediately 
made.  The  directors  of  the  Manhattan  Co.  were  persons  who  were 
directors  of  the  other  two  companies.  Bv  the  terms  of  the  lease- 
the  Manhattan  Co.  was  to  pay  the  bonded  debt  of  the  other  com- 
panies, with  the  interest,  and  also  an  annual  dividend  of  10  per 
cent  on  the  capital  stock  of  the  lessor  companies,  in  quarter-yearly 

I  payments.  Tne  plain  effect  of  this  transaction  is  manifest.  The 
essor  companies  being  the  owners  of  the  stock  of  the  lessee  com- 
pany, and  their  directors  being  its  directors,  the  individuals  owning 
the  stock  of  the  former  really  aCTeed  with  themselves  to  pay  them- 
selves a  large  and  liberal  rental  for  the  use  by  themselves  of  their 
own  property.  This  was  the  real  transaction,  but,  as  individuals 
were  concealed  under  the  doakof  corporations,  the  apparent  trans- 
action, which  alone  the  general  public  would  be  apt  to  see,  was  a 
leasing  from  two  independent  corporate  bodies  to  a  third  equaUj 
independent.  Such  leasing,  however,  was  at  a  rental  which,  if  the- 
estimates  of  the  earning  capacity  of  the  leased  roads,  submitted 
upon  this  motion  by  the  petitioner  to  prove  the  bankruptcy  of  the 
tenant  company,  are  accurate,  it  was  impossible  for  sucii  company 
to  pay.    The  individuals  who  had  thus  extracted  the  life  from  th& 
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lessee  company  by  the  provision  for  the  payment  to  themselves  of 
liberal  dividends  and  the  absorption  of  its  entire  stock,  proceeded 
to  divide  and  did  divide  sncn  stock  amon^  themselves,  and  then 
disposed  of  it  to  the  general  public,  thns  shifting  the  bnrden  of 
paying  rent  from  themselves  to  othera,  and  actual^  receiving  from 
finch  strangers  to  the  original  transaction  large  sums  for  the  privi- 
lege of  assuming  burdens  they  could  not  dischaige,  and  which 
could  only  result  in  the  restoration  to  them  of  the  property  leased, 
and  the  absolute  loss  by  the  buyers  of  Manhattan  stock  of  their 
whole  purchase  price.  To  recover  payment  for  this  stock  from  the 
two  lessor  companies  an  action  is  now  pending  in  the  United  States 
circuit  court  for  the  southern  district  of  !New  York,  brought  by 
John  0.  Watson,  a  stockholder  of  the  Manhattan  Co.,  to  which 
suit,  by  permission  of  this  court,  the  receivers  appointed  in  this 
action  are  parties.  The  existence  of  this  action,  and  the  grave 
questions  wnich  it  presents,  are  urged  both  by  the  Manhattan  Co. 
and  the  receivers  as  reasons  why,  in  advance  of  the  determination 
thereof,  this  court  should  not  surrender  the  property  it  holds  by  its 
receivers.  It  would,  perhaps,  be  improper  to  express  an  opinion 
upon  the  merits  of  this  action  further  than  to  say  that  it  presents 
reasonable  grounds  for  judicial  inquiry.  As  a  rule,  stock  pur- 
chased of  a  corporation  must  be  paid  for  either  in  cash  or  its  equiva- 
lent, and,  if  not  so  paid  for,  the  money  which  it  represents  can  be 
recovered.  The  answer  of  the  petitionini;  company  is,  of  course, 
that  the  stock  was  paid  for  by  the  lease  wnich  it  gave.  Whether, 
however,  this  was  a  bona  fide  exchange  of  a  substantial  thing  which 
the  law  can  treat  and  regard  as  a  payment  for  the  stock  transferred, 
or  the  contrary,  is  the  point  which  that  suit  presents.  Leaving 
out  of  view  the  very  grave  questions  of  the  power  of  the  lessor 
companies  to  lease  its  roads,  and  of  the  lessor  company  to  accept 
them, — ^which  is  not  considered,  because  not  presented  nor  arguea, 
but  which  leases,  if  illegal,  because  ultra  vires,  would  leave  the 
stock  of  the  Manhattan  Co.  entirely  unpaid  for, — ^is  it  not  most 
apparent  that  the  innocent  holders  and  purchasers  of  the  stock  of 
the  Manhattan  Co.  have  grave  questions  to  submit  to  the  courts, 
both  as  against  the  lessor  companies  and  also  their  stockholders, 
who  placed  the  Manhattan  stock  upon  the  market  to  their  ^reat 
injury  ?  It  is  enough  for  present  purposes,  without  passing  direct- 
ly upon  the  merits  of  the  Watson  suit,  to  say  that  which  is  unjust 
is  unlawful,  and  for  every  unlawful  act  done  to  another  to  his  in- 

i'ury  the  law  affords  a  remedy.  Whether  any  of  the  apparently 
»ald  facts  which  have  been  mentioned  can  be  explained  so  as  to 
;give  them  a  different  color,  is  a  question  for  the  trial.  As  they 
appear  upon  this  motion  to  me,  it  is  plain  that  they  should  not  be 
ignored,  and  the  property  asked  for  surrendered  upon  the  ground 
of  the  non-payment  of  obligations  incurred  by  the  lease,  when,  per- 
haps, a  trial  of  the   action  pending  may  determine  that  the 
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Manhattan  Co.  ie  not  a  debtor  to,  bnt  a  creditor  of,  the  peti- 
tioner/' 

After  thns  reaching  a  oonclasion  on  the  merits  adyerse  to  the 
relief  songht,  the  jnd^  held  that,  as  the  application  was  one 
addroBBed  to  tiie  discretion  of  the  court,  and  as  it  involved  grave 
and  difficult  questions  of  law  and  fact,  it  ought  to  bo  disposed  of 
by  an  action,  and  not  by  a  motion.    He  addc^ : 

^  To  the  ^neral  objection  of  deciding  such  grave  questions  as 
this  aj)plication  involves  so  summarily  is  added  one  growing  out  of 
the  tripartite  agreement  hereinbefore  detailed.  A  sort  of  quasi 
partnership  was  thereby  formed  between  the  three  contracting 
parties.  The  Metropolitan  Co.  joins  its  objections  to  those  of  the 
Manhattan  Co.,  and  protests  a^dnst  the  granting  of  the  petitioii,. 
and  claims  the  right  to  be  heara  by  a  formal  suit  upon  the  iasnes 
which  have  been  presented.  Their  request  is  reasonable,  and  the 
relief  asked  for  must  be  denied  upon  the  ground  of  discretion,  also,, 
without  prejudice,  however,  to  the  right  of  petitioner  to  bring  an 
action  against  the  receivers,  leave  to  do  which  will  be  wanted.'' 

The  portions  of  the  tripartite  agreement  thus  referred  to  as  form- 
ing a  sort  of  quasi  partnership  are  a  provision  providing  for  build- 
ing certain  piu-ts  of  the  railway  structures  at  the  joint  expense  of 
the  New  York  and  the  Metropolitan,  and  a  provision  (article  14) 
that  whenever,  in  any  fiscal  year,  the  Manhattan  shall  elect  to 
declare  a  dividend  of  more  than  10  per  cent  on  its  capital  stock, 
the  Manhattan  shall  pay  to  the  New  1  ork  and  the  Metropolitan  a 
sum  sufficient  to  enable  them  to  pay  as  large  a  dividend  m  excees 
of  10  per  cent  on  the  stock  of  the  New  York  and  the  Metropolitan 
as  shau  be  declared  on  the  stock  of  the  Manhattan,  in  connection 
with  the  other  provisions  of  that  agreement. 

Such  was  the  condition  of  the  litigation  between  or  affecting  the 
three  companies,  so  far  as  it  is  material  to  refer  to  it,  when,  on  the 
twenty-second  of  October,  1881,  the  agreement  in  writing  was  made 
between  them,  out  of  which  the  present  suit  arises.  It  sets  forth, 
as  part  of  it,  copies  of  the  tripartite  agreement  and  of  the  two 
leases.  It  then  recites  that  possession  of  the  railways  and  property 
leased  was  delivered  to  the  Manhattan,  and  it  continued  in  the 
possession  and  operation  thereof  until  July  14,  1881,  when  posses- 
sion thereof  was  delivered  to  said  receivers,  who  are  still  in  poeses- 
sion  thereof,  operating  them ;  that  ^^  it  has  been  found  impracticable 
to  carry  out  the  various  terms  and  conditions  imposed  by  eaid 
agreement  and  leases  on  the  Manhattan ;"  that  the  interests  of  each 
of  the  parties,  as  well  as  the  interest  of  the  public,  still  require  that 
the  lines  of  railway  shall  continue  to  be  operated  under  a  single 
management,  and  that  the  parties,  ^^  for  the  purpose  of  settling  all 
the  matters  and  differences  oetween  them,  and  for  continuing  the 
operation  of  said  properties  and  railways  by  a  single  management,'* 
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have  agreed  to  modify  the  said  agreement  and  leaaea  as  hereinafter 
set  f oim.     It  then  provides  as  follows : 

First  The  Manhattan  shall  continue  to  possess  and  operate  the 
properties  and  railways  for  the  period  and  on  the  terms  agreed  in 
the  leases,  except  as  "herein"  modified  or  changed^  such  possession 
to  commence  as  soon  as  the  properties  can  be  obtained  from  the 
receivers. 

Second.  The  Manhattan,  from  moneys  received  by  it  on  acquiring 
possession  of  the  properties,  and  all  moneys  thereafter  acquired  by 
it  from  the  operation  of  them,  after  the  payment  of  operating 
expenses,  and  of  all  lawful  taxes  and  assessments  against  either  of 
the  parties  or  its  propertv,  and  before  paying  the  sums  mentioned 
in  clause  3,  shall  pay :  (1)  To  the  New  i  one  all  sums  of  money 
due  and  owing  to  i^  under  the  terms  of  the  lease  from  it,  on  the 
first  of  July,  1881.  (2)  To  the  Metropolitan  in  the  same  manner, 
and  out  of  said  moneys,  the  interest  due  on  its  bonds,  as  provided 
in  the  lease  from  it,  iroiH  the  first  of  January,  1881. 

Third.  After  making  the  payments  provided  for  by  clause  2,  all 
moneys  received  by  the  Maimattan  from  the  operation  of  the  prop- 
erties shall  be  used  by  the  Manhattan :  (1)  For  the  payment  of 
operating  expenses  and  maintenance  of  structures  and  equipment. 

(2)  For  the  payment  of  all  taxes  and  assessments  lawfully  imposed 
upon  either  of  the  parties,  or  its  properties,  or  the  income  uiereirom. 

(3)  For  the  payment  of  the  interest  on  tlie  bonds  of  the  New  York 
and  Metropolitan.  (4)  For  the  payment  to  each  of  them  of  the 
rental  of  $10,000  per  annum,  as  set  forth  in  the  leases.  (6)  The 
Manhattan  shall  pay  to  the  New  York  annually,  during  the  contin- 
uance of  the  leases,  a  sum  of  money  equal  to  6  per  cent  per  annum 
on  the  amount  of  the  present  capital  stock,  to-wit,  $6,500,000  of 
the  New  York,  in  equal  qiiarteriy  payments  of  $97,500,  on  the 
first  days  of  January,  April,  Julv,  and  October ;  the  first  to  be 
made  January  1, 1882.  (6)  The  MEinhattan  shall  pay  to  the  Metro- 
politan annually,  during  the  continuance  of  the  leases,  a  sum  of 
money  eqnal  to  6  per  cent,  per  annum  on  the  amount  of  the  capital 
Btock  of  the  Metropolitan,  in  equal  quarter-yearly  pavments,  on  the 
first  days  of  January,  April,  July,  and  October ;  the  first  to  be  made 
January  1,  1882.  (t)  Tne  several  payments  enumerated  in  the  fore- 
going SIX  subdivisions  of  clause  3  shall  be  made,  and  shall  have  prefer- 
ence over  one  another,  in  the  order  so  enumerated,  and  all  moneys 
received  by  the  Manhattan  from  the  operation  of  the  properties, 
after  malring  said  payment,  shdl  be  the  property  of  the  Maimattan, 
and  shall  be  retainea  by  it  for  its  own  use  and  benefit,  subject  to 
the  covenants  "herein"  contained,  and  to  unmodified  covenants  of 
the  leases.  (8)  The  sums  provided  to  be  paid  by  subdivisions  5 
and  6  of  clause  3  shall  only  be  payable  out  of  the  moneys  received 
by  the  Manhattan  from  the  operation  of  the  properties  prior  to  the 
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dates  respectively  at  which  said  payments  by  the  terms  of  the 
agreement  become  due. 

Fourth.  The  provisions  of  the  tripartite  agreement  and  the  leases 
are  modified  so  as  to  conform  to  ^'  the  provisions  of  this  agreement^'' 
and  the  New  York  and  the  Metropolitan  release  the  Manhattan 
from  all  agreements  to  pay  to  the  'New  York  and  the  Metropolitan, 
or  either  of  them,  ^^  the  smn  or  sums  of  money  as  is  particularly 
provided  in  "  article  14  of  the  tripartite  agreement  and  article  2  of 
the  leases. 

There  is  also  a  clause  whereby  each  of  the  parties  releases  the 
others,  and  each  of  them,  ^'  of  and  from  all  and  all  manner  of  action 
and  actions,  cause  and  causes  of  action,  suits,  debts,  dues,  sums  of 
money,  claims,  and  demands  whatever,  whether  in  law  or  in  equity, 
against  either  of  the  other  parties  hereto,  except  such  as  are  em- 
braced in  and  created  by  the  terms  of  said  agreement  and  leases,  as 
modified,  and  the  terms  and  provisions  of  mis  agreement"  By  a 
supplemental  agreement  of  the  same  date,  executed  by  the  three 
partly  it  was  further  agreed  that  the  Manhattan  will  pay  to  the 
Kew  X  ork  all  sums  due  and  owing  to  it  under  its  lease  to  the  Man- 
hattan, up  to  and  including  October  1, 1881,  and  that  the  Manhat- 
tan will  pav  the  New  Yont  the  sum  of  6  per  cent,  on  its  present 
capital  stocK  ^^  in  the  manner  and  at  the  times  stated  in  the  forego- 
ing agreement,  and  the  payment  thereof  shall  be  cumulative,  not- 
withstanding any  provision  in  the  eighth  subdivision  of  the  third 
clause  thereof." 

The  bill  in  this  suit  is  brought  by  the  plaintiffB  in  their  own  behalf 
and  in  behalf  of  all  others,  snareholders  in  the  Metropolitan,  simi- 
larly situated  with  the  plaintifiE,  who  may  come  in  and  contribute 
to  tne  expenses  of  the  action,  and  consent  to  be  bound  by  the  de- 
cree herein.  It  alleges  that  immediately  after  the  execution  of  the 
tripartite  agreement  and  the  leases,  and  the  delivery  of  its  road 
to  the  Manhattan,  the  Metropolitan,  in  order  to  secure  to  its  share- 
holders the  benefit  of  article  2  of  the  lease,  and  in  order  to  enhance 
the  value  of  the  shares  of  said  stock,  caused  to  be  printed  on  the 
stock  certificates  of  the  Metropolitan  the  following  memorandum: 
"  The  Manhattan  Ey.  Co.,  for  value  received,  has  agreed  to  jwy  to 
the  Metropolitan  Elevated  Ey.  Co.  an  amount  equal  to  10  per  cent 
per  annum  on  the  capital  stock  of  the  latter  company, — ^thiat  is  to 
say,  on  $6,500,000,  payable  quarterly,  commencing  Jan.  1,  1880;" 
that  the  capital  stock  of  the  Metropolitan  then  was,  and  still  is, 
$6,500,000,  divided  into  65,000  shares  of  the  par  value  of  $100 
each ;  that  all  the  certificates  of  said  shares  issued  by  the  company 
after  the  execution  and  delivery  of  the  tripartite  agreement  and 
leases  were  issued  with  said  memorandum  printed  thereon ;  that 
the  said  shares  were  largely  dealt  in  in  the  city  of  New  York,  and 
were  bought  and  sold  as  stock,  upon  which  an  annual  dividend  of 
10  per  cent  was  guaranteed  by  the  Manhattan,  and  as,  upon  the 
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fide  and  transf er^  from  time  to  time,  of  shares  of  said  stock,  certifi- 
cates  were  surrendered  for  cancellation  and  reissue,  the  Metropoli- 
tan issued  new  certificates  containing  the  same  memorandum,  and 
no  shares  were  dealt  in  after  January,  1880,  which  did  not  contain 
said  memorandum ;  that  during  the  year  1880  the  Manhattan  paid 
to  the  Metropolitan  quarterly,  and  the  holders  cf  shares  of  the 
Metropolitan  received,  the  said  dividjnds  so  ^^  guuranteed,"  and  said 
dividends  were  also  paid  in  January  and  -April,  1881,  but  there- 
after the  Manhattan  made  default  in  the  payment  of  the  dividend 
due  July  1,  1881,  and  has  hitherto  continued  in  default ;  and  that 
each  of  the  plaintifis  purchased  his  stock  as  stock  upon  which  a 
dividend  of  10  per  cent  was  guaranteed  by  the  Manhattan,  and  with 
knowledge  of  the  general  provisions  of  the  tripartite  agreement  and 
the  leases,  and  the  certificates  issued  to  the  plaintifb  by  the  Metro* 
politan  having  each  of  them  on  it  the  said  memorandum. 

The  bill  recites  the  appointment  of  the  receivers,  and  alleges  that 
on  or  about  the  twenty-niti  of  October,  1881,  by  order  of  the  court, 
the  proi>erty  was  surrendered  by  the  receiver  to  the  Manhattan,  and 
the  receivership  was  vacated.  It  sets  forth  the  fact  of  the  applica- 
tion of  the  New  York  for  the  restoration  of  its  property  and  of  its 
denial,  and  the  making  of  the  agreement  of  October  22d.  It 
alleges  that  the  suit  brought  on  behalf  of  the  people  was  not  ended 
untu  about  November  17th ;  that  there  has  been  no  material  change 
in  the  alleged  insolvent  condition  of  the  Muihattan  which  made  the 
receivership  proper,  other  than  such  as  may  result  from  the  execution 
of  the  agreement  of  October  22d ;  that,  during  the  receivership,  nego- 
tiations were  entered  upon  between  some  of  the  officers  of  the  three 
companies  looking  to  a  modification  of  the  terms  of  the  tripartite 
agreement  and  the  leases;  and  that,  during  the  pendency  of  said 
negotiations,  it  was  given  out,  and  the  plaintiSs  expected  that  the 
tenns  of  any  arrangement  which  should  be  concurred  in  by  the 
officers  negotiating  on  behalf  of  the  several  companies  would  be 
submitted  to  the  snareholders  for  approval,  but  the  plaintifb  have 
never  been  consulted  in  respect  to  said  proposed  agreement,  and 
have  never  consented  thereto,  and  have  only  oeen  able  to  ascertain 
the  terms  of  the  same  with  considerable  dimculty. 

The  bill  further  alleges  that,  by  the  agreement  of  October  22d,  the 
officers  of  the  Metropolitan  have  unaertaken  to  subordinate  the 
rights  and  the  position  of  the  Metropolitan  to  the  New  York,  espe- 
cially by  releajsmg  all  claims  to  the  dividends  accruing  July  1st  and 
October  Ist,  amounting  to  $325,000,  whereas  the  same  amount  due 
to  the  New  York  is  to  be  paid,  and,  in  reference  to  future  divi- 
dends, by  waiving  altogether  the  guarantee  of  the  Manhattan,  and 
making  the  dividends  payable  to  the  Metropolitan  payable  only 
after  me  dividends  to  the  New  York  shall  have  been  first  paid,  and 
out  of  any- surplus  earnings  that  may  be  left;  that,  in  the  supple- 
mental agreement  of  the  same  date,  the  rights  and  position  of  the 
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Metropolitan  were  further  subordinated  to  the  New  York,  m  that 
the  dividends  aereed  to  be  paid  to  the  New  York  were  to  be 
cumuIatiYe,  while  those  due  to  the  Metropolitan  could  never  be 
paid  out  of  any  earnings,  however  large,  receivedafter  the  date  of 
the  accruing  of  the  dividend ;  that  the  officers  of  ihe  Metropolitan, 
who  have  actively  labored  to  consummate  said  arrangement,  have 
betrayed  its  true  interests,  and  tixe  rights  and  interests  of  its  share- 
holders, influenced  thereto  by  corrupt  motives,  and  by  personal  in- 
terest hostile  to  their  position  and  duties  as  its  directors ;  that  at  an 
election  of  directors  held  in  July,  1881,  Bussell  Sage  and  Jay  Gould 
became  for  the  first  time  directors  of  the  Metropolitan ;  that  the 
Manhattan  being  shortly  thereafter,  and  on  or  about  July  13th, 
placed  in  the  hands  of  receivers,  its  shares  became  very  much  de- 
pressed in  value,  and  in  August  following  sold  as  low  as  $16  per 
share ;  that  thereupon  said  Gould,  bein^  a  director  of  the  Metro- 
politan, began  purchasing  shares  in  the  Manhattan,  and  on  October 
8th  had  standing  in  his  own  name,  on  the  books  of  the  Manhattan, 
20,000  shares ;  uiat  1000  shares  then  stood  in  the  name  of  the  son^ 
George  J.  Gould,  1100  shares  in  the  name  of  W.  £.  Oonnor,  and 
12,400  shares  in  the  name  of  W.  £.  Connor  &  Co.,  who  have  here- 
tofore acted  as  the  brokers  of  said  Gk>uld  in  the  purchase  and  sale 
of  stock,  and  in  which  firm  said  Gould  is  a  partner;  that  said  14,500 
shares  belong  to  or  are  held  in  the  interest  of  said  Gould ;  that  when 
said  agreement  was  made  he  had  invested  in  the  stock  of  the  Manhattan 
over  §500,000 ;  that  said  Sage,  a  director  and  the  president  of  the 
Metropolitan,  is  largely  interested  in  the  stock  of  the  Manhattan, 
though  his  name  appears  on  its  stock  register  as  the  holder  of  onlj 
100  iSiares ;  that  said  Gould  is  in  his  own  name  the  largest  holder  of 
stock  in  the  Manhattan,  substantially  all  of  which  he  has  acquired 
since  he  became  a  director  of  the  Metropolitan ;  that  he,  t(^ether 
with  said  Sage,  took  an  active  and  the  principal  part  in  the  n^tiar 
tions  which  led  to  the  agreement  of  October  22a ;  that  the  ne^tia- 
tions  on  the  part  of  the  New  York  were  conducted  by  its  president, 
Cyrus  W.  Ileld ;  that  though  he  holds,  as  appears  by  the  stock 
register  of  the  Manhattan,  omy  100  shares  of  its  stock,  he  has  be- 
come largely  interested  in  the  Manhattan,  and  began  to  purchase 
shares  of  it  as  soon  as  it  seemed  probable  said  agreement  would  be 
executed  and  in  view  of  its  being  carried  into  eftect ;  that  said  Sage. 
who,  as  president  of  the  Metropolitan,  executed  said  agreements  of 
October  22d,  and  said  Gould,  who  actively  influenced  their  execu- 
tion, were,  from  their  fiduciary  position,  disqualified  from  executing 
the  same  without  the  consent  of  the  shareholders  of  the  company 
they  represented,  and  that  the  same  were  executed  corruptly,  for 
thepersonal  ends  of  the  sigiiers  of  the  same. 

Tne  bill  further  alleges  thst  the  Metropolitan,  on  or  about  Novem- 
ber 1, 1879,  executed  a  mortgage  on  their  line  and  property,  second 
and  subordinate  to  the  mort^ige  referred  to  in  the  tripartite  agree- 
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ment,  for  the  purpoee  of  raising  fnnds  to  complete  and  improve  the 
nnfinifihed  linee,  as  provided  in  said  agreement,  such  second  mort- 
gage being  made  to  secnre  $4,600,000  of  bonds ;  that  only  $2,000,- 
000  thereof  had  been  issued  and  negotiated  at  the  time  of  said 
receiverehip ;  that  now  the  Metropolitan  has  proposed  to  issue  the 
reddne  of  the  bonds  provided  for  in  said  second  mortgage,  and  to 
detiver  them  for  negotiation  to  the  Manhattan,  and  aUow  it  to  receive 
and  use  the  proceed  of  the  bonds.  It  also  alleges  that  the  Metro- 
politan, being  now  in  the  control  of  the  directors  who  concurred  in 
the  execution  of  the  modified  agreement,  is  shaping  its  action  so  as 
to  compel  dissentient  shareholders  to  acquiesce  m  uie  terms  of  said 
agreement,  it  having  stamped  as  cancelled  the  guarantee  printed  on 
ItB  stock  certificates^  and  upon  a  transfer  of  anj  certificate  containing 
the  goarantee,  refusing  to  issue  to  the  transi^ree  a  similar  certifi- 
cate, or  any  other  than  a  certificate  with  the  guaranty  cancelled : 
that  iQ  aid  of  this  scheme,  they,  immediately  after  the  execution  of 
said  agreement,  closed  the  transfer  books  of  the  company ;  and  that 
the  acts  and  doings  of  the  company,  under  the  management  of  its. 
present  directors,  are  in  hostili^  to  the  true  interests  of  the  share- 
nolder8,and  planned  in  order,  through  the  operation  of  the  market 
and  the  cnstoms  of  the  stock  exchange,  to  deprive  dissentient  share- 
holders of  their  just  and  equitable  rights. 

Theprayer  of  the  bill  is : 

(1)  For  a  decree  that  the  two  agreements  dated  October  22d  are 
DTiII  and  void  and  inoperative  as  against  the  plaintifb ;  (2)  that  the 
Manhattan  be  perpetually  enjoined  from  performing  the  same,  so^ 
far  as  they  change  or  undertake  to  change  the  terms  of  the  tripar- 
tite agreement  and  the  leases ;  (3)  that  the  Metropolitan  be  enjoined, 
until  the  further  order  of  the  court,  from  delivering  any  of  its 
money  or  property  to  the  Manhattan,  or  from  issuing  to  it  any  of 
its  mortgage  bonds  for  negotiation,  or  from  allowing  it  to  receive 
theuro^eds  of  any  such  bonds,  or  &om  changing  the  form  of  the 
Btoek  certificates  of  the  Metropolitan,  in  resped;  to  the  matters 

Srinted  thereon,  or  doing  any  other  acts  which,  in  respect  to  the 
ealings  in  said  shares,  or  the  terms  of  said  certificates,  or  their 
i^gistratiom  shall  modify,  impair,  or  embarrass  any  holders  of  the 
certificates  naving  the  said  memorandum  printed  tnereon ;  (4)  that 
the  Manhattan  be  enjoined  from  paying  or  transferring  to  the  New 
York  any  moneys  or  shares  in  action  under  the  agreement  of  Octo- 
her  82d,  and  from  performing  any  part  of  the  agreement  of  that 
date,  00  for  as  they  change,  or  undertake  to  change  the  terms  of  the 
tripartite  agreement  and  the  leases. 

The  bill  is  not  signed  or  verified  by  any  of  the  plaintifEs.  It  is 
ogned  by  the  plaintiffs'  solicitors,  and  the  affidavit  of  one  of  them 
iB  appended  to  it  to  the  effect  that  he  has  read  the  bill ;  that  the 
facta  therein  stated  arotrue  to  the  best  of  his  knowledge  and  belief  ; 
that  the  ownership  by  the  plaintifib  of  the  shares  of  stock,  as  al* 
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le^d,  has  been  stated  by  them  in  petitions  signed  for  the  purpoEe 
oi  being  admitted  to  the  benefit  of  the  suit  of  Gillett  a^aiBst  ^e 
same  defendants ;  and  that  the  reason  why  such  verification  is  not 
mad?  by  the  plaintifEs  is  their  absence  from  the  state.  Those  peti* 
tic; lis  are  not  brought  before  this  court. 

The  two  agreements  of  October  22d  are  signed  by  the  Few 
York,  by  said  Field,  as  president ;  by  the  Metropolitan,  by  said 
Sage,  as  president ;  and  by  the  Manhattan,  by  R.  M.  GaUaway,  as 
president. 

The  plaintife  now  moved  for  a  preliminary  injunction  to  the 
purport  prayed  in  the  bilL  The  motion  is  supported  and  oppoeed 
by  affidavits.  The  facts  hereinbefore  set  forth  are  free  from  db> 
pute.  The  bill  is  brought  by  the  plaintiff  in  their  own  behalf, 
And  in  behalf  of  all  others,  shareholders  in  the  Metropolitan,  simi- 
larly situated  with  the  plaintiffs,  who  may  come  in  and  con^bnte 
to  the  expenses  of  this  suit  and  consent  to  be  bound  by  the  decree 
herein.  A  holder  of  50  shares  of  the  stock,  bought  in  Febmaiy, 
1881,  makes  oath  that  he  bought  them  with  the  knowledge  of,  and 
in  reliance  on,  the  guaranty  of  the  Manhattan,  and  knowing  that 
he  had  an  interest  in  the  earnings  of  the  Manhattan  after  the  pay- 
ment of  the  guaranty  to  the  leased  lines  and  dividends  on  the  Man- 
hattan stock.  A  holder  of  148  shares  of  the  stock,  bought  in  1880, 
makes  oath  that  the  inducement  to  him  to  purchase  it  was  the 
'said  ^aranty  and  the  positions  of  equality  of  the  Kew  York  and 
the  Metropolitan,  and  that  the  action  of  the  directors  of  the  Metro- 
politan in  reducing  the  dividend  on  said  stock  was  without  his  con- 
«ent,  and  is  a  great  damage  to  him,  and  is  illegal  and  void.  These 
affidavits  may  oe  re^rded,  perhaps,  as  supplymg  the  defect  in  the 
verification  of  the  bul. 

1.  The  principal  ground  urged  in  support  of  the  motion  is  that 
the  agreements  of  October  22d  impair  vested  rights  of  the  stock- 
holders of  the  Metropolitan  ;  that  each  stockhol&r  has  for  himself 
€uch  vested  rights,  and  that  these  rights  cannot  be  impaired  as  to 
him  without  his  consent  It  is  urged  that  after  the  Metropolitan 
lease  was  executed  there  was  no  property  left  to  it  upon  which  any- 
thing in  the  nature  of  a  di  vidend-paymg  stock  could  be  based,  except 
the  revenue  to  be  derived  from  tne  terms  of  the  lease;  that  the 
value  of  the  capital  stock  consisted  wholly  in  such  revenue ;  that 
the  $162,500  to  be  paid  quarterly  to  the  Metropolitan  was  the  only 
profit  which  investors  in  the  stock  could  hope  to  realize  from  their 
mvestment ;  that  the  stock  is  stock  of  a  special  character,  entitled 
to  an  agreed  portion  of  a  rental  to  be  paid  oy  tiie  Manhattan ;  that 
the  agreement  of  the  Manhattan  is  truly  expressed  in  the  memoran- 
dum on  the  certificates ;  that,  by  the  whole  transaction,  the  Metro- 
politan agrees  to  distribute  such  portion  of  the  rental  as  a  diridend 
among  its  stockholders ;  that  the  Metropolitan,  therefore,  cannot 
surrender  the  guaranty  of  the  Manhattan ;  that  such  guaranty  most 
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be  regarded  as  a  promise  to  tlie  Metropolitan  for  the  benefit  of  ita 
fitocknolderB ;  ana  tliat  they  are  entitled  to  prevent  the  Metropolis 
tan  from  diverting  the  fand  or  impairing  the  contract  out  of  wnich 
the  ri^ht  to  it  comes. 

It  18  nndoabtedlv  trae  that  the  object  of  the  provisions  of  the 
lease  in  regard  to  the  10  per  cent,  per  annum  on  $6,500,000,  to  be* 
paid  by  the  Manhattan  to  the  Metropolitan,  was  to  enable  the  stock- 
nolders  of  the  Metropolitan  to  have,  if  possible,  daring  the  con* 
tinnanoe  of  the  lease,  a  quarterly  dividend  of  2^  per  cent,  on  their 
stock.  But  I  fail  to  see  any  contract  to  that  enect  between  the 
lUQinliattan  and  the  individual  stockholders  of  the  Metropolitan,  or 
between  such  stockholders  and  the  Metropolitan.  The  langu^  of . 
artide  2  of  ^e  lease  is  that  the  Manhattan  guaranties  to  the  Afotro- 
politan  an  annuid  dividend  of  10  per  cent  on  the  capital  stock  of 
the  Metropolitan  to  the  amount  of  $6,500,000 ;  '^  that  is  to  sav," 
the  goaranty  is  to  the  Metropolitan,  not  to  its  stockholders  severally.. 
The  article  then  goes  on  to  interpret  the  guaranty,  and  to  show 
what  it  is,  and  at  what  times  payments  under  it  are  to  be  made.  It 
eays,  '^  that  is  to  say,"  the  Manhattan  will,  each  and  every  year  dur- 
ing the  term  beginning  with  October  1,  1879,  pay  to  the  Metropol- 
itan $650,000,  £ree  of  all  taxes,  in  equal  quarterly  payments  of 
$162,500  each,  on  the  1st  days  of  January,  April,  July,  and  Octo- 
ber in  each  year,  the  first  to  be  made  January  1, 1880.  There  is  no 
agreement,  either  by  the  Manhattan  or  the  Metropolitan,  that  these 
suns  shall  be  paid  to  the  stockholders  of  the  Metropolitan.  Then 
there  is  the  further  provision  that  the  Manhattan  will,  from  time  to 
time,  execute  in  proper  form  a  guaranty  "  to  the  above  effect," 
printed  or  engraved  on  the  certificates  of  stock  of  the  Metropolitan, 
and,  as  such  stock  certificates  •  are  surrendered  for  cancellation  and 
reissne,  wiQ,  from  time  to  time,  at  the  re(j[uest  of  the  holder,  ^^  re- 
new such  guaranty  "  upon  all  reissued  certificates.  This  was  never 
done.  The  Manhattan  never  executed  anything  on  the  certificates. 
The  Metropolitan  issued  the  certificates  with  an  unexecuted  mem- 
oiandum,  which  does  not  contain  the  word  ^^  guaranty,"  and  con- 
tains no  contract  or  agreement  or  guaranty  of  any  kind,  but  only  a 
statement  that  the  Manhattan  has  agreed  to  pay  to  the  Metropolitan 
an  amomit  equal  to  10  per  cent,  per  annum  on  the  capital  stock  of 
the  Metropolitan ;  that  is  to  say,  on  the  $6,500,000,  payable  quar- 
terly, commencing  January  1,  1880.  Thds  was  the  mterpretation 
put  at  the  time  on  the  agreement  of  the  Manhattan  by  the  Metropol- 
itan, and  accepted  by  each  stockholder  of  the  Metropolitan  wnen 
he  took  his  certificate.  If  any  stockholder  was  entitled,  on  request  - 
to  the  Manhattan,  to  a  guaranty  of  any  kind  executed  by  it  on  his 
certificate  of  stock,  he  waived  his  right  to  it.  But,  if  he  had  asked 
for  and  received  it,  it  would  have  been  "  a  guaranty  to  the  above 
e&ct,"  being  a  repetition  of  the  agreement  to  make  the  quarterly 
payments  to  the  Metropolitan ;  that  is,  an  agreement  to  do  what 
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the  memorandnm  states  that  the  Manhattan  had  agreed  todo.  This 
would  not  have  been  any  more  of  a  contract  between  the  Hanhat* 
tan  and  the  stockholder^  or  between  the  Metropolitan  and  the  stock- 
holder, than  now  exists. 

2.  The  case,  therefore,  is  not  oneof  any  vested  right  in  the  stock* 
holders  of  the  Metropolitan  to  the  10  per  cent  payments,  bnt  it  de- 
pends on  the  ^nerai  power  of  the  directors  of  a  corporation  to 
make  and  modify  its  contracts.  That  power  is  well  esublished  in 
this  state.  Hoyt  v.  Thompson's  Ex'r,  19  N.  Y.  307, 216.  Nor  can 
the  stockholders  control  that  power.  McCnllongh  v.  Moss,  5 
Denio,  666,  575.  Ko  statute  or  authority  is  referred  to  which 
makes  it  necessaiy  to  the  validity  of  the  agreements  of  October 
22d  that  they  should  have  been  approved  by  any  one  or  more  stock- 
holders. 

3.  The  leases  and  the  tripartite  agreement  and  the  agreements  of 
October  22d  were  made  under  the  authority  of  the  act  of  April  23, 
1839,  (Laws  of  New  York,  1839,  c.  218,  p.  195,)  which  provides 
that  ^^  it  shall  be  lawful  hereafter  for  any  railroad  corporation  to 
contract  with  any  other  railroad  corporation  for  the  use  of  their  re- 
spective roads,  and  thereafter  to  use  the  same  in  such  manner  as 
may  be  prescribed  in  such  contract."  There  is  nothing  to  impeach 
the  validity  of  that  statute.  The  instruments  referred  to  are  con- 
tracts by  the  Manhattan  and  the  other  two  companies  for  the  use 
by  the  former  of  the  roads  of  the  latter,  on  terms  satisfactory  to 
each  of  the  latter^  as  determined  by  the  votes  of  their  boards  of  di- 
rectors. 

4.  It  is  urged  that  the  question  should  be  considered  as  if  the 
Metropolitan,  on  the  failure  of  the  Manhattan  to  fulfil  its  covenants 
in  the  lease,  had  re-entered,  and  as  if  the  Question  were  as  to  a  new 
leased  with  terms  such  as  now  obtain  in  tne  lease  as  modified.  In 
this  view  the  new  lease  is  objected  to  as  ultra  vires,  because  it  ap- 
propriates the  revenues  of  tne  Metropolitan,  as  a  part  of  the  gen- 
•eraf  funds  of  the  Manhattan,  to  pay  preferred  dividends  to  the  New 
York.  The  contention  is  that  the  Manhattan  is  to  receive  all  the 
earnings  of  the  lines  of  the  Metropolitan,  and,  after  paying  ex- 
penses, taxes,  interest,  etc.,  is  to  pay,  first,  a  dividend  of  6  per  cent 
on  the  stock  of  the  New  York ;  and  that,  as  the  earnings  of  the 
Metropolitan  are  not  to  be  kept  separate,  no  such  arrangement  can 
be  made  without  the  consent  of  the  stockholders  of  theMetropoli- 
tan.  The  question  is  not  one  of  power,  but  of  good  faith.  If,  in 
^ood  faith,  the  discretion  and  judgment  of  the  directors  of  the 
Metropolitan  were  fairly  exercised,  under  the  circumstances  in 
which  the  affairs  of  the  corporation  were  at  the  time,  in  view  of 
all  its  embarrassments,  and  of  the  condition  of  the  Manhattan,  and 
of  the  litigations  existing  and  threatened,  and  of  the  claims  made 
against  the  Metropolitan  and  its  stockholders  by  the  Manhattan 
iind  the  stockholders  of  the  Manhattan,  and  of  the  relative  oondi* 
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tions  of  the  two  propertieBy  and  of  the  past    and  the  probable 
prospective  earnings  of  the  roads  of  the  "New  York  and  the  Metro- 
politan, no  oonrt  will  undertake  to  interfere  with  the  exercise  of 
such  discretion  and  judgment,  even  though,  on  the  same  facts,  it 
might  have  arrived  or  may  arrive  at  a  different  conclusion,  and 
even  though  the  stockholders  of  the  Metropolitan  might  have  ar- 
rived at  a  different  conclusion.     In  this  view  the  remarks  cited 
from  the  decision  of  Jud^  Westbrook  become  of  great  impor- 
taDce.    His  views  in  regard  to  the  claim  of  the  Manhattan  for  the 
$13,000,000  were    calculated  to  have  great  weight,  and  it    is 
shown  they  did  have  great  weight  in  regard  to  some  of  the 
terms  of  a  new  arrangement.    The  Manhattan  had  made  two  de- 
faults in  paying  the  dividend  rentals,  it  had  been  put  into  the 
hands  of  receivers,  it  was  alleged  to  be  insolvent,  and  it  was  assert- 
ing the  claims  for  $13,000,000.    It  was  perfectly  dear  that  the  in- 
terests of  the  public  demanded  that  the  two  elevated  roads  should 
be  under  one  management,  and  the  interests  of  the  public  wore  the 
interests  of  the  two  lessor  companies.  The  state  of  things  was  such 
that  the  common  manager  must  be  the  Manhattan.    Therefore,  its 
obligations  to  the  other  two  companies  must  be  modified,  because 
they  were  too  onerous  to  be  fulfilled.    The  only  question  was  as  to 
the  new  obligations.    The  evidence  satis&ctorily  shows  that  the 
roads  of  the  Metropolitan  were  not  earning  enough  net  money, 
over  expenses,  repairs,  and  taxes,  to  pay  the  interest  on  its  mort- 
gage bonds,  and  tnat  the  New  York  was  earning  at  least  6  per  cent, 
net,  and  enough  more  to  make  reasonable  the  preferences  given  to 
it  over  the  M^ropolitan  in  the  new  arrangement.    By  that  agree- 
ment the  claims  of  the  Manhattan  for  the  ll3,000,000  are  released. 
Bat,  whatever  conclusion  now  a  judicial  tribunal  would  come  to, 
on  proofs,  as  to  whether  the  new  arrangement  was  a  "Wise  and 
proper  one  for  die  Metropolitan  to  make,  it  is  sufficient  to  say  that, 
on  the  evidence  now  presented  as  to  what  was  before  the  directors 
of  the  Metropolitan,  and  as  to  their  action,  they  had  a  right  to 
think,  in  good  faith,  that  they  were  doing  what  was  most  iuaicious 
for  their  stockholders,  and  they  did  what  they  did  in  good  faith. 

5.  It  is  contended  that  a  fictitious  necessity  was  created,  and  that 
the  stockholders  of  the  Manhattan  would  have  come  forward  to  ex- 
tricate it  from  its  difficulties.  I  see  no  evidence  of  this.  The  di- 
rectors of  the  Metropolitan  had  this  question  before  them,  neces- 
sarily, and  passed  upon  it  and  acted  in  view  of  it. 

6.  It  is  alleged  in  the  bill  that  Messrs.  Saee  and  Oould,  while 
acting  as  dired;ors  of  the  Metropolitan  to  mSke  the  new  arrange- 
ment in  its  behalf,  were  large  holders  of  the  stock  of  the  Manhat- 
tan Clompany,  and  that  Mr.  Field  was  at  the  time  a  lai^  share- 
holder in  the  Manhattan.  The  directors  of  the  Metropohtan  who 
voted  to  approve  the  agreement  of  October  22d  were  Messrs.  Sage, 
Gould,  Connor,  Sloan,  jOillon,  Navarro,  Stout,  Dodge,  and  Porter. 


160  FLAOG  V.  MAKHATTAN  BY.  CO. 

Mr.  Ghirrison  was  absent.  Mr.  Eneeland  voted  in  the  negative. 
Leaving  oat  Messrs.  Sage,  Oonid,  and  Connor,  six  of  the  ten  present 
voted  in  favor  of  the  agreement.  As  to  the  supplemental  agree- 
ment, there  were  ten  directors  present,  Mr.  Sloan  oein^  absent  Mr. 
Stout  did  not  vote.  Of  the  nine  voting,  Messrs.  Sage,  Gould,  Dillon, 
Navarro,  Connor,  Dodge,  Porter,  and  Garrison  voted  to  approve 
the  supplemental  agreement,  and  Mr.  Kneeland  voted  in  the  ne^ 
tive.  Leaving  out  Messrs.  Sace,  Gould,  and  Connor,  five  of  toe 
nine  voting  voted  to  approve  the  supplemental  agreement.  There 
were  eleven  directors  in  all.  Nothii^  is  alleged  in  impeachment 
of  the  positions  of  Messrs.  Sloan,  Dillon,  Navarro,  Garrison,  Stout, 
Dod^e,  or  Porter.  Therefore,  whatever  may  be  shown  as  to  the 
positions  of  Messrs.  Gould,  Sage,  and  Connor,  the  legal  aspect  of 
the  transaction  is  not  affected. 

Mr.  Gould  was  elected  a  director  of  the  Metropolitan  on  July  9, 
1881.  He  states  that  at  the  time  of  making  the  settlement  of  Octo- 
ber 22d  he  had  an  interest  of  2,500  shares  in  the  Metropolitan,  and 
of  5,000  shares  in  the  New  York,  his  cash  investment  for  the  t«ro 
being  $710,354.21,  while  his  actual  cash  in  vestment  in  the  Manhat- 
tan was  $599,031.25. 

Mr.  Sage  states  that  at  the  time  of  the  agreement  of  October  22d 
he  held  s^out  1,200  shares  of  stock  in  the  Metropolitan.  He  was 
appointed  president  of  the  Metropolitan  in  July,  1881.  He  sajs 
that  at  that  time  he  had  about  800  shares  of  the  Manhattan  stock,  bnt 
within  a  few  days  thereafter  '^  was  short "  of  Manhattan  stock,  and 
from  that  time  until  after  the  agreement  of  October  22d  bought  no 
stock  of  the  Manhattan,  nor  became  interested  in  any,  except  for 
the  purpose  of  fulfilling  previous  contracts ;  and  that  h^  pecuniary 
interest,  if  he  ^^  had  any  during  the  period,  was  to  raise  the  price 
of  Metropolitan  stock  and  depress  the  price  of  Manhattan  stock" 

Mr.  Field  states  that  he  sola  out  all  his  Manhattan  stock,  except 
13  shares,  in  November,  1879,  and  sold  those  in  March,  1880 ;  and 
that  he  never  bought  or  became  interested  again  in  Manhattan 
stock  until  October,  1881,  after  he  ^^  became  convinced  that  a  com- 
promise would  be  made."  But  he  sustained  no  fiduciary  relation 
to  the  stockholders  of  the  Met9X)politan. 

7.  The  concurrent  testimony  is  that  the  Manhattan  is  now  en- 
tirely solvent ;  made  so,  it  is  true,  by  the  new  arran^ment,  bnt 
still  solvent.  It  is  out  of  the  hands  of  the  receivers.  The  tripartite 
agreement  and  the  leases,  except  as  modified,  are  in  force  and  are  in 
force  as  modified.  The  mortgage  bonds,  the  issuing  of  which  is 
sought  to  be  restrained,  are  to  be  issued,  it  appears,  under  the  tri- 
partite agreement  and  the  leases,  and  pursuant  to  resolutions  passed 
Defore  the  agreement  of  October  22d,  and  their  proceeds  are  to  be 
used  in  penecting  the  structure  and  equipment  of  the  Metro- 
politan, and  in  securing  the  safety  of  those  who  travel  on  the  road. 

The  motion  for  an  injunction  is  denied. 
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Tbe  bill  in  the  Oillett  snit  is  verified  by  the  plaintiff  therein. 
The  motion  for  an  injunction  in  that  suit  is  denied,  and  the  reetrain- 
ing  order  is  vacated. 


The  DiBTBicr  of  Columbia. 

V. 

Thb  Wabhihoton  and  Gboboetown  Railroad  Oa 

Samb 

V. 

Thb  METBOFOLriAN  Railboad  Oo. 

(J^MHMf  Cam,  DUtrict  qf  (k^fimbia.    January  Tmn,  1882.) 

Statutes  of  limitations  are  to  be  construed  strictly  and  will  not  bs  ex- 
tended by  implication. 

To  aniye  at  the  correct  meaning  of  a  statute  tbe  court  will  examine  its  lan- 
guage throughout  and  will  import  words  from  all  portions  of  it  to  qualify^ 
the  meaning  of  tbe  whole. 

Ab  respects  public  rights  municipal  corporations  are  not  within  ordinary 
limitation  statutes. 

Under  the  second  section  of  tbe  Reyised  Statutes  relating  to  tbe  -  District 
of  Colombia,  the  liabilitjr  of  the  District  to  be  sued  and  impleaded  to  the 
fdl  extent  of  other  municipalities  is  plainly  implied  in  the  general  language 
which  creates  it** a  body  corporate  for  municipal  purposes,"  and,  in  the 
abeoioe  of  any  provision  to  the  contrary,  whatever  liabilities  may  properly 
attach  to  muucipalities  in  general,  are  equally  devolved  upon  the  District 
goTemment.  Hence,  whenever  the  Maryland  act  of  1715,  ch.  d8,  which  is 
fiieitatate  of  limitations  in  force  in  this  District,  may  be  interposed  to  a 
claim  of  an  ordinary  municipality,  it  may  be  availed  of  against  the  District  of 
Colombia. 

Bj  the  charter  of  certain  street  railway  companies  of  Washington  and  George- 
town, the  companies  were  required  to  keep  their  tracks  and  the  adjacent 
put  of  the  streets,  at  nil  times,  well  paved  and  in  good  order,  without  ex- 
pense to  the  United  States,  and  to  the  District,  tbe  District  being  also  bound 
oj  Btatnteto  take  all  proper  care  of  its  streets  and  avenues.  On  the  failure 
of  the  companies  to  perform  this  duty  the  work  was  done  and  paid  for  by 
the  District,  and  to  obtain  reimbursement  for  tbe  outlay,  suit  was  afterwards 
hropgbt  by  it  against  the  companies,  ffdd^  1.  That  after  the  acceptance  of 
tbev  charters,  tbe  companies  could  not  be  heard  to  object  that  the  provision 
was  illegal  or  incapable  of  enforcement  against  them.  2.  That  the  right  of 
action  grew  out  of  and  was  founded  upon  the  obligation  in  the  charters  aa 
Well  of  the  District  as  of  the  companies,  and  that  the  suit  was  an  action 
fonnded  upon  those  statutes.  8.  That  the  statutory  obligation  of  the  com- 
panies had  been  broken  if  the  paving  had  caused  any  expense  to  the  District, 
ud  this  fact  would  furnish  tbe  consideration  and  foundation  of  the  claim 
for  reimbursement.  4.  That  the  action  was  not  within  any  of  the  enumerated 
actions  mentioned  in  the  first  section  of  the  Maryland  act  of  1715,  chap.  2^  to 
wbidi  the  plea  of  limitations  would  be  available, 
enlarges  or  assessments  made  against  property  owners  for  street  improve- 
4  A.  ft  E.  R  Gas.— 11 
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menti,  by  a  municipality  haying  power  so  to  do,  are  in  the  natuze  of  taxes 
and  in  the  absence  of  some  additional  proTision  declaring  limitation  a  bar, 
such  a  plea  is  no  defence. 

When  the  charter  of  the  companies  binds  them  to  pave  and  keep  in  repair 
the  streets  upon  which  their  tracks  are  laid  and  they  neglect  so  to  do,  and 
the  District  thereupon  does  the  work  and  brings  suit  against  them  for  reim- 
bursement, the  fact  that  no  assessment  had  been  made  against  the  companies 
by  the  District  for  such  work  is  immaterial  in  its  effect  upon  the  right  to 
set  up  limitations  as  a  defence;  the  companies  occupy  the  same  position 
with  respect  to  the  statute  of  liniitations  that  they  would  have  held  if  the 
amount  chargeable  against  them  had  been  made  the  subject  of  a  regular 
assessment  wnich  they  had  refused  to  pay  and  for  which  the  action  had  been 
brought. 

One  section  of  the  charters  of  the  companies  jeqnired  them  to  keep  their 
tracks,  etc.,  at  all  times,  well  paved  and  in  good  order ;  and  by  another 
section  it  was  provided,  ''  that  nothing  in  this  act  shall  prevent  the  govern- 
ment, at  any  time,  from  altering  the  grades  or  otherwise  improving  all  ave- 
nues or  streets  occupied  by  said  roads,  or  the  respective  cities  from  so  alter- 
ing or  improving  such  streets  or  avenues,  and  the  sewerage  thereof,  as  may 
be  under  their  respective  authority  and  control ;  and  in  such  event  it  shall 
be  the  duty  of  such  company  to  change  their  said  railroad  so  as  to  conform 
to  such  grade  or  pavement.  The  companies' charters  also  provided,  ''that 
the  use  and  maintenance  of  said  road  shall  be  subject  to  the  municipal  reg- 
ulations of  the  cities  of  Washington  and  Georgetown."  JBeld^  Thnt  the 
companies  were  bound  by  the  charters  not  only  to  pave  once  the  desiffnated 
portions  of  the  streets,  but  to  repair  the  paving  ana  to  chance  the  grade  and 
lay^  new  pavements  within  the  prescribed  limits  whenever  ue  municipality, 
in  its  discretion,  should  see  proper  to  make  changes  in  the  streetSi  rendering 
such  work  proper  to  be  done  on  the  part  of  the  companies. 

Where,  on  tne  failure  of  the  companies  to  pave,  etc.,  as  required  by  their 
charters,  the  work  is  done  by  the  District,  assumpsit  for  the  recovery  of  the 
sum  expended  is  a  more  appropriate  form  of  action  than  debt ;  and  the 
declaration  should  charge  that  the  sums  paid  were  what  the  work  was  rea- 
sonably worth,  the  recovery  being  limited  to  such  reasonable  expenses  in- 
curred by  the  citv  as  shall  be  ascertained  by  a  jury.  Extravagant  amounts 
recklessly  expended  in  the  work  without  reference  to  its  true  value  should 
not  be  allowed. 

Thb  case  is  stated  in  the  opinion. 

Riddle  and  Miller  for  plaintiff. 

Enoch  Totten  for  defendant. 

Mr.  Jnstice  Hagner  delivered  the  opinion  of  the  oonrt 

These  cases  have  been  argned  here  in  the  first  instance,  and  the 
interesting  questions  involved  have  been  exhanstivelj  discafised 
bj  counsel. 

In  the  first  case  the  District  of  Columbia  claims  from  the  Wash- 
ington and  Georgetown  Co.  $20,049.66 ;  and  in  the  second,  the 
sum  of  $153,216.15  from  the  Metropolitan  Co. 

The  pleadings  are  alike  in  essentials,  and  we  shall  consider  those 
in  the  latter  case,  which  we  find  printed  in  the  record. 

The  declaration  avers  the  incorporation  of  the  plaintiff  and  defend- 
ant corporations;  that  the  District  Government  isintmsted  by 
law  with  ample  powers  to  take  charge  of  and  improve  all  streets. 
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avennes,  etc.,  of  the  consolidated  municipality ;  that  by  the  charter 
of  the  defendant,  which  it  duly  accepted,  it  was  authorized  to 
constract  a  street  railroad  between  certain  points  therein  named ; 
that  it  entered  npon,  laid  down  and  constructed  its  tracks  along  the 
streets  and  avenues  designated,  and  still  continues  to  retain  and 
work  its  track  along  and  over  such  streets  and  avenues.    That  by  the 
fomth  section  of  the  charter  it  was  provided :    ^'  That  the  said 
corporation  hereby  created  shall  be  bound  to  keep  said  tracks,  and 
for  the  space  of  two  (2)  feet  beyond  the  outer  rail  thereof,  an4 
also  the  space  between  the  tracks,  at  all  times  well  paved  and 
in  good  order  without  expense  to  the  United  States  or  to  the 
city  of  Washington."    That  afterwards,  in  the  due  exercise  of  the 
powers  conferred  upon  the  plaintiff  and  pursuant  to  law,  it  ordered 
and  directed  that  said  streets  and  avenues  should  be  repaired  and 
improved  as  follows,  amending  the  grades  and  laying  down  new  and 
greatly  needed  pavements,  to  wit :  First  street  east,  concrete  pave- 
ment (with  a  similar  statement  as  to  a  large  number  of  other 
streets  and  avenues) ;  of  which  the  defendant  had  notice.     That 
thereupon  it  became  and  was  the  duty  of  said  defendant,  pursuant 
to  said  fourth  section  of  its  charter,  to  conform  its  tracks  to  said 
grade,  and  pave  the  entire  space  between  two  lines  running  parallel 
with  its  tracks,  two  feet  from  and  outside  of  its  exterior  rails,  upon 
uid  along  ^ich  and  all  of  said  streets  and  avenues  so  occupied  by 
it,  in  conformity  with  the  plan  prescribed  by  the  plaintiff ;  whicn 
said  duty  and  obligation  saia  railroad  company  neglected  to  do,  and 
did  not  do ;  and  thereupon  the  plaintiff,  in  execution  of  its  orders 
and  plans,  and  to  complete  the  repairs  and  improvements  of  said 
streets  and  avenues,  was  obli^d  to  and  did  grade  and  pave  said 
portions  of  said  streets  and  avenues  which,  as  aforesaid,  should 
We  been  graded  and  paved  by  said  railroad  company,  to  wit :   On 
said  First  street  east,  one  thousand  four  hundred  and  seventy-six 
and  sixteen  hundredths  (1476.16)  square  yards  of  concrete  pave- 
ment at  three  dollars  ($3)  per  square  yard,  amounting  to  tlie  sum 
«rf  fonr  thousand  four  hundred  and  twenty-eight  dollars  and  f orty- 
%ht  cents,  ($4428.48,)  said  repair  and  imj^rovement  of  said  street 
1>eing  completed  and  finished  by  the  plaintiff^  to  wit :   November 
^4, 1873,  ^th  similar  statements  witn  respect  to  the  other  streets 
and  avenues  so  graded  and  paved). 

And  the  declaration  concluded : 

*^And  the  plaintiff  claims  as  due  it  in  all  the  sum  of  one  hun 
^  and  fifty-three  thousand  two  hundred  and  sixteen  dollars  and 
fifteen  cents,  ($163,216.15,)  which  said  account  for  work  and  mate- 
^  has  been  duly  presented  to  the  defendant,  and  payment  there- 
of refnsed,  whereby  an  action  has  accrued  to  the  plaintiff  to  main- 
tain its  said  action  against  the  defendant,  and  recover  said  sum  of 
t)iie  hnndred  and  hfty-three  thousand  two  hundred  and  sixteen 
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doUara  and  fifteen  cents,  ($153,216.15,)  for  which  it  asks  jndg* 
ment 

The  defendant  appeared  and  pleaded — 

1.  That  it  ia  not  indebted  bb  alle^^ed. 

2.  Non  assampsit  infra  tree  annos. 

3.  Actio  non  accrevit  infra  tres  annoa. 

The  plaintiff  joined  issne  upon  the  first  plea,  and  demnrred  to 
the  second  and  third,  alleging  as  matter  to  oe  ar^ed  in  support  of 
tlie  demurrer  ^^  that  the  nature  of  the  case  is  snSi  that  the  statute 
of  limitations  as  pleaded  does  not  apply* 

First.  It  is  insisted  by  the  plaintifi  that  the  statute  of  limitatioiifiof 
Maryland  (1715,  ch.  23,)  which  is  in  force  here,  cannot  be  pleaded 
to  any  action  brought  by  the  District  of  Columbia. 

If  the  question  were  to  be  decided  upon  the  construction  of  the 
statute  alone,  we  should  be  very  strongly  inclined  to  sustain  the 
plaintiff's  position. 

It  is  perfectly  well  settled  that  statutes  of  limitation  ^ch 
undertake  to  abridge  or  destroy  the  right  of  a  suitor  to  bring  his 
action  at  any  time  l)ef ore  payment,  and  are  therefore  in  deroga- 
tion of  the  common  law  maxim  that  ^'the  right  never  dies,"  are  to 
be  construed  strictly,  and  will  not  be  extended  by  implication  to 
cases  not  clearly  designed  to  be  included. 

It  is  equally  true  tnat  courts,  to  arrive  at  the  correct  meaning  of 
a  statute,  will  examine  its  language  throughout,  and  will  impoit 
words  from  all  portions  of  it,  to  qualify  the  meaning  of  the  whole. 
T  Gill.  326,  Bode  v.  State. 

The  courts  of  England  applied  these  principles  to  the  interpre- 
tation of  the  statute  of  limitations  of  32  Henry  8,  ch.  2,  which 
limited  the  ri^ht  of  action  in  suits  of  right,  or  assize,  etc.,  unlesB 
brought  within  sixty  years  from  the  accrual  of  the  right  The 
language  was  most  general,  '^  no  person  or  persons"  shall  maintain 
such  actions ;  yet,  as  the  statute,  m  some  of  tiie  sections,  speaks  of 
the  possession  of  the  claimant  ^^  or  his  ancestor,"  SirBobert  Brooke, 
in  his  Beading  on  the  Statute,  savs:  ^^A  ma^or  and  commonalty, 
by  their  name  of  corporation,  and  not  by  their  proper  names,  may 
make  title,  after  the  statute,  by  eighty  years  past,  because  that  is 
of  their  own  possession  and  not  oi  the  seizin  of  their  ancestor  or 
predecessor,  and  the  same  of  dean  and  chapter,"  etc.  Brooke  Stat 
of  Lim.  33.  And  this  ruling  is  recognized  as  correct  by  all  the 
authorities.     6  Comyn's  Dig.  Temps  (Geo.  II.)  p.  328. 

Sir  Kobert  Brooke  died  more  than  sixty  years  before  the  enactment 
of  the  21  James  I.  ch.  16.  It  is  impossiole  to  doubt  that  thel^- 
lators  who  enacted  that  statute  knew  of  this  construction  which 
many  years  before  had  been  placed  upon  the  statute  of  Heniy 
YIII.,  and  were  therefore  aware  that  the  introduction  of  similar 
expressions  into  the  law  they  were  about  to  enact  would  be  taken 
by  the  courts  as  indicating  a  purpose  to  confine  its  application  to- 
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individuals.  And  in  this  connection  it  is  important  to  examine  the 
phraseolcgy  of  the  21  Jac.  I.,  from  which  the  Maryland  statute  was 
in  great  part  taken. 

&  no  part  of  it  is  there  an^  reference  in  express  terms  or  by 
allndon  to  actions  by  municipalities.  The  pui'pose  of  the  act  is 
declared  to  be  the  quieting  of  men's  estates ;  the  parties  plaintiffs 
are  spoken  of  throughout  as  ^'  person  or  persons,"  and  it  is  declared 
in  the  first  section  that  '^  no  person  or  persons  or  any  of  their  heirs," 
shall  have  or  maintain  such  actions  after,  etc.;  and  such  actions 
'^shallbe  sued  ....  withintwenty  years  next  after  titl^  and  caulie 
of  action  first  descended  or  fallen."  By  section  2,  in  case  the  per- 
son entitled  shall  be,  at  the  time  the  right  first  descended,  etc., 
within  the  age  of  twenty-one  years,  feme  coverts,  imprisoned,  or 
beyond  seas,  then  such  person  and  persons,  and  their  heir  and  heirs, 
shall  have  an  action  within  the  time  limited  after  the  removal  of  such 
impediment. 

Ey  section  4,  in  case  judgment  be  given  for  the  plaintiff  in  such 
action  and  be  reversed  for  error,  '^  the  party  plaintiff,  his  heirs, 
executors,  or  administrators,  mav  commence  a  new  action,  etc." 
And  by  section  7  a  saving  is  declared  in  favor  of  plaintiffs  in  the 
enumerated  personal  actions  who  may  be  under  a^,  feme  covert, 
etc,  at  the  time  such  action  accrued.  None  of  me  contingencies 
thus  referred  to  could  possibly  apply  to  a  municipality ;  and  the 

Jereonal  actions  enumerated,  thougn  properly  such  as  would  be 
ronght  by  individuals,  could  not,  for  the  greater  part,  be  sus- 
tain^ by  a  city  government. 

It  seems  scarc^y  possible,  with  the  rulings  of  the  courts  before 
them,  that  Parliament,  in  enacting  this  statute  in  such  words  as 
these,  could  have  supposed  it  was  using  lan^ua^  which  would 
comprehend  the  rights  of  the  powerful  municipahties  of  England, 
then  almost  at  their  greatest  estate  in  the  kingdom-— far  more 
wealthy  and  in  some  respects  more  powerful  than  the  kines 
themselves — ^without  adopting  the  precaution  of  adding  words 
{and  a  few  words  would  have  suflSced)  that  would  have  placed  the 
question  beyond  controversy.  And  it  is  a  circumstance  of  the 
utmost  significance  that  no  case  has  been  found,  and  we  feel  justi- 
fied in  saying,  after  examining  every  accessible  authority,  that  none 
exists,  in  the  English  reports,  where  the  statute  of  21  Jac.,  ch.  16, 
has  been  held  applicable  to  actions  brought  by  a  municipality. 

When  we  examine  the  Maryland  statute  of  1715,  ch.  23,  its  lan- 
guage appears  to  give  still  stronger  indication  that  its  f  ramers  never 
^upposea  they  were  passing  a  statute  controlling  the  rights  of  mu- 
nici|)alities.  Annapolis  was  then  the  only  dty  in  the  province, 
and  its  charter  was  out  seven  years  old.  The  provincial  lawyers 
were  generally  well  read  men,  who  had  acquired  their  learning 
by  study  in  the  Inns  of  London,  and  their  influence  in  shaping  the 
I^ialation  of  the  province  was  naturally  very  great.    They  must 
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have  known  that  either  express  declaration  or  strong  implication  of 
intention  was  necessary  to  include  a  mnnidpality  in  sncn  a  statute^ 
and  that  if  they  used  words  which  were  properly  applicable  to  in^ 
dividnals  alone  in  describing  the  cases  to  be  comprehended  by  the 
statute,  the  courts  would  limit  its  application  accordingly. 

They  omitted  from  the  law  tiie  prior  sections  of  the  21  Jac  I* 
relating  to  suits  respecting  land,  but  added  a  section  concerning 
bonds  and  other  securities  not  found  in  the  usual  statutes  of  limi- 
tation  in  this  country.  It  seems  to  us  that  almost  every  section  of 
the  act  contains  language  of  the  character  we  have  referred  to^ 
strongly  evincing  the  intention  of  the  provincial  legislature  to  con- 
fine itself  to  what  the  preamble  declares  to  be  the  purpose  of  the 
act,  ^Hhe  quieting  of  the  estates  of  the  inhabitants  oi  the  province." 
In  the  enumeration  of  actions  in  section  2  (almost  all  of  which  are 
such  as  a  municipality  would  be  most  unlikely  to  bring),  there 
is  an  exception  of  such  as  concern  the  trade  or  merchandise 
accounts  between  merchant  and  merchants,  their  factors  and  ser- 
vants, which  are  not  residents  within  this  province."  The  act  con- 
tains the  saving  clause  as  to  persons  under  age,  non  compos  mentis^ 
etc.,  and  a  f urwer  provision  as  to  actions  on  specialties  ^*  where  the 
principal  debtor  and  creditor  have  been  both  dead  twelve  years" 
— contingencies  as  impossible  of  application  to  a  munidpauty  as 
its  ability  to  claim  through  an  ancestor  was  held  to  be  under  the  32 
Henry  YlII. 

And  again,  we  are  struck  by  the  significant  fact  that,  although 
the  cases  contained  in  the  Maryland  Reports,  in  which  actions  were 
brought  by  municipalities  are  numbered  by  the  hundred,  there  can 
be  found  no  reported  case  where  it  has  been  held  that  the  statute 
applied  to  a  suit  brought  by  a  municipality.  In  several  of  the 
cases,  where  the  claims  of  a  city  government  appear  to  have  been 
contested  by  distinguished  counsel  with  the  utmost  vigor,  if 
we  can  only  rely  upon  the  dates  stated  by  the  reporter,  the  statute 
of  limitations  would  have  been  a  bar ;  but  it  never  seems  to  have 
occurred  to  the  counsel  that  it  was  available  as  a  defence.  Xor  has 
such  a  decision  been  found  in  this  jurisdiction,  where  for  fifty 
years  the  courts  have  administered  this  statute ;  during  which  time 
a  multitude  of  suits  have  been  brought  by  the  cities  within  the 
District,  as  to  some  of  which  it  is  but  reasonable  to  suppose  the 
plea  of  the  statute  would  have  applied. 

There  is  a  reason  of  special  force  in  favor  of  maintaining  this 
position  with  respect  to  municipalities  which  controlled  the  courts 
in  England  where  suits  were  brought  by  ecclesiastical  corporations 
to  recover  lands  which  had  been  the  property  of  their  preoecessors. 
It  was  there  held  that  as  to  actions  to  recover  sucn  properties 
as  these  corporations  were  inhibited  by  law  from  alienating,  the 
statutes  of  limitations  could  not  apply  ;  since  if  it  were  otherwise, 
the  laws  against  alienation  could  bo  practically  repealed,  as  was 
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said,  ^  by  a  dde  wind/'  by  the  corporations ;  who  had  only  to  allow 
themselves  to  be  dispossessed  and  then  neglect  to  bring  suit  for 
the  recovery  of  snch  possessions  within  the  time  limited  by  the 
statutes,    ^lanchard  on  Limitations,  53. 

By  section  55  of  Revised  Statutes,  District  of  Columbia,  the 
Distiict  government  is  prohibited  from  releasing  the  indebtedness 
of  any  corporations  or  individual  to  the  District. 

Nothing  would  be  simpler  than  for  a  District  government  wish- 
ing to  evade  this  prohibition,  to  neglect  to  bring  suit  for  three 
years  against  a  favored  debtor,  wnidi  would  operato  as  a  bar 
against  an  action  brought  by  their  more  conscientious  successors  to 
recover  a  claim  justly  due  the  municipality. 

But  we  are  aware  that  in  some  of  the  Etates  of  the  Union  it  has  been 
held  that  the  statute  of  limitations  is  a  bar  to  certain  descriptions 
of  suits  brought  by  municipalities ;  and  in  others,  that  it  has  been 
held  to  apply  to  all  actions  corporations  may  bring. 

The  decisions  upon  the  point  are  confined  to  this  country.  They 
are  not  numerous  and  the  different  rulings  do  not  appear  to  be 
based  upon  consistent  reasoning.  The  cases  in  66  Pa.  223,  Evans 
V,  Erie  County,  and  4  Devereux,  568,  Armstrong  v.  Dalton,  were 
salts  against  counties,  and  there  it  was  said  that  small  divisions  of 
the  State,  like  counties,  cannot  be  considered  as  sovereign,  and  are 
not,  for  that  reason,  entitled  to  avail  themselves  of  the  principle, 
l^nJlun  tempus  occurrit  regi.  In  Angell  on  Limitations,  6th  edi- 
tion, section  38,  the  author,  after  citing  the  case  in  4  Dev.,  dis- 
poses of  the  subject  in  this  single  sentence :  ^'  In  Ohio,  it  was  held 
that  the  statute  runs  against  a  town  or  city,"  citing  the  case  of  Cin- 
cinnati V.  First  Presbyterian  Church,  6  Ohio,  298.  The  ruling  in 
that  case  seems  to  be  within  the  censure  or  disapproval  of  Judge 
Dillon,  in  the  following  resum6  of  the  subject  in  2  Dill,  on  Mu- 
nicipal Corporations  (sS  Ed.),  Sec.  675.  "  Upon  consideration  it 
^ill  perhaps  appear  tliat  the  following  view  is  correct.  Municipal 
corporations,  as  we  have  seen,  have  in  some  respects  a  double  char- 
acter—one  public,  the  other  (by  way  of  distinction)  private.  As 
J^8t)e6t8  property  not  held  for  public  use  or  upon  public  trusts, 
^0  as  respects  contracts  and  rights  of  a  private  nature,  there  is  no 
^^^^n  why  such  corporations  should  not  fall  within  limitation 
statntes,  and  be  affected  by  them.  For  example,  in  an  action  on 
contract  or  for  tort,  a  municipal  corporation  may  plead  or  have 
pleaded  against  it  the  statutes  of  limitations." 

BntsncK  a  corporation  does  not  own  and  cannot  alien  public 
^^ts  or  places,  and  no  laches  on  its  part  or  on  that  of  its  omcers, 
^^  defeat  the  right  of  the  public  thereto;  yet  there  may  grow 
^P  in  consequence,  private  rights  of  more  persuasive  force  in  the 
IWicukr  case  than  those  of  the  public  ....  The  author 
cannot  assent  to  the  doctrine  that  as  res{>ects  public  rights  mnnici- 
pu  corporations  are  within  ordinary  limitation  statutes." 
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This  distinction  is  in  consonance  with  the  xlecision  in  18  HI.  59, 
City  of  Alton  v.  Illinois  Transportation  Co.,  where  the  matter  in- 
Tolved  was  the  ownership  of  a  lot  of  gronnd  in  the  City  of  Alton. 
^'  We  do  not  think,"  says  the  court,  ^'  the  rights  of  the  pnblic  are 
barred  by  our  statute  of  limitations  which  prescribes  that  certain 
real  actions  shall  be  brought  within  seven  ^ears  after  poesession 
taken  by  defendants.  Without  stopping  to  inquire  whether  stat- 
utes of  limitations  apply  to  municipalities,  we  entertain  no  donbt 
that  this  statute  has  no  application  to  the  case  before  us.  What- 
ever title  in  these  grounds  may  be  vested  in  the  city,  she  has  not 
the  unqualified  control  and  disposition  of  them.  They  were  dedi- 
cated to  the  public  for  particular  purposes  and  only  for  such.  She 
may  make  rules  and  control  them  but  cannot  alien  them,  and  holds 
them  in  trust  for  the  people  of  the  State  and  not  of  Alton  alone." 

For  the  purposes  of  tne  present  decision,  it  will  be  sufficient, 
without  discussing  the  applicability  of  the  first  part  of  Judce  Dil- 
lon's language  to  cases  arising  under  the  Maryland  statute,  that  we 
adopt  the  concluding  words  of  the  learned  judge,  in  which  the 
author  withholds  his  assent  to  the  doctrine,  ^'that,  as  respects  pub- 
lic rights,  municipal  corporations  are  within  ordinary  limitation 
statutes." 

Second.  It  is  contended  by  the  plaintiff  that  however  the  law 
may  be  with  respect  to  municipal  corporations  in  general,  a  differ- 
ent rule  should  be  held  to  apply  to  suits  brought  by  the  District  of 
Columbia,  because  the  money  claimed  in  sudi  cases  is  really  due 
and  payable  to  the  United  ^tes.  In  support  of  this  contention, 
it  is  insisted  that  the  District  as  now  constituted  is  but  a  depart- 
ment of  the  general  government ;  its  chief  officers  appointed  by 
the  president;  its  sole  legislature  the  Congress  of  tne  United 
States,  whidi  appropriates  immediately  half  of  its  expenses,  directs 
the  collections  oi  its  taxes,  and  supervises  the  disbursement  of  the 
municipal  revenues;  and  that  while  one-half  the  amount  of  what- 
ever might  be  recovered  in  this  suit  would  be  paid  directly  into 
the  national  treasury,  the  other  half  would  substantially  enure  to 
its  benefit. 

Certainly  these  circumstances  place  the  District  of  Columbia 
with  respect  to  the  United  States  in  a  position  strangely  anom- 
alous. They  undoubtedly  operate  to  reduce  its  powers  of  admin- 
istration much  below  the  usual  level  of  municipal  dependence, 
unless  they  do  as  claimed,  have  the  effect  of  communicating  to  it 
some  portion  of  the  dignity  and  immunities  of  the  sovereign  that 
has  so  serionslv  impaired  its  autonomy. 

If  the  legislation  of  Congress  had  the  extreme  effect  ascribed  it 
by  the  plaintiff,  the  statute  of  limitations  could  no  more  apply  to 
any  action  brought  by  the  District  of  Columbia,  than  it  could  to 
one  brought  in  the  name  of  the  United  States  itself.    The  coorts 
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woold  certainly  be  CQntroUed  bj  the  status  of  the  real  party  in  in- 
terest, rather  than  b;  that  of  the  nominal  plaintiff. 

Thus  in  1st  Scammou,  106,  State  Bank  of  Illinois  v.  Brown,  it 
was  held  that  the  statute  of  limitations  oonld  not  be  successf  uUy 
pleaded  in  a  suit  brought  by  the  bank,  in  its  own  name,  against  one 
of  its  debtors,  because  the  charter  declared  that  the  bank  should 
belong  to  the  State ;  and  hence  it  was  considered  that  a  debt  due 
to  the  bank  was  redly  one  due  to  the  State. 

But  this  principle  cannot  properly  be  held  to  embrace  all  suits 
brought  by  me  District  of  Ccuumbia,  in  view  of  the  comprehensive 
language  of  the  statutes  establishing  the  form  of  government  in 
force  here. 

The  second  section  of  the  Bevised  Statutes  relating  to  the  Dis* 
trict  of  Columbia,  provides : 

^  The  District  is  created  a  government  hj  the  name  of  the  Dis- 
trict of  Columbia,  by  which  name  it  is  constituted  a  body  corporate 
for  municipal  purposes,  and  may  contract  and  be  contracted  with, 
^ue  and  be  sued,  plead  and  be  impleaded,  have  a  seal,  and  exercise 
all  other  powers  of  a  municipal  corporation  not  inconsistent  with 
the  Constitution  and  laws  of  the  United  States." 

And  the  act  of  July  11th,  1878,  (20  Stats.,  p.  102,)  deckres  that 
the  District  of  Columbia  shall  remain  and  continue  a  municipal 
corporation  as  provided  in  this  section. 

Its  liability  to  be  sued  and  impleaded  to  the  full  extent  of  other 
mimici^ities  is  plainly  implied  in  the  general  language  which 
creates  it  '*  a  body  corporate  for  municipal  purposes ;"  and  we  are 
of  the  opinion,  in  the  absence  of  any  provision  to  the  contrary, 
that  whatever  liabilities  may  properly  attach  to  municipalities  m 
general  are  eaually  devolved  upon  the  District  government ;  and 
hence,  that  wnerever  the  statutes  of  limitations  of  Maryland  may 
be  interposed  to  a  claim  of  an  ordinary  municipality,  it  may  be 
availed  of  against  the  District  of  Columbia. 

Third.  The  question  next  arises  whether  there  is  anything  in 
the  character  of  the  claim  involved  in  this  suit  which  renders  the 
plea  of  the  statute  of  limitations  inapplicable  as  a  bar  to  the  action. 

The  claim  grows  out  of  an  obligation  imposed  upon  the  com- 
panies by  the  United  States,  and  assumed  by  them  when  they 
accepted  the  charters,  under  the  authority  of  which  alone  they  can 
claim  any  right  to  occupy  the  streets  of  the  city  and  operate  their 
roads. 

By  this  requirement,  contained  in  the  fourth  section  of  each 
charter  already  quoted,  the  companies  are  bound  to  keep  their 
track  and  the  adjacent  part  of  tne  street  described,  at  alt  times 
well  paved  and  m  good  order,  without  expense  to  the  United 
States  and  to  the  cities  named. 

It  was  one  of  the  few  conditions  imposed  upon  them  when  they 
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received  their  valaable  franchiseB.  It  did  not,  as  of  oonrse,  reenlt 
from  the  grant ;  for  Congress  mi^ht  have  agreed  to  dispense  with 
it  Kor  was  it  neoessanly  incident  to  the  business  of  carrying 
passengers ;  since  a  large  omnibus  company  might  possibly  make 
more  extensive  use  of  Sie  streets  in  general,  withoot  mcorrmg  any 
liability  to  pay  for  paving  any  part  of  them.  Bat  it  is  wholly  a 
statutory  provision,  and  Uie  liability  imposed,  therefore,  is  wholly 
statutory. 

After  the  acceptance  of  their  charters  they  could  not  be  heard 
to  object  that  the  provision  was  illegal,  or  incapable  of  enforce- 
ment against  thenu  17  Hun.,  (N.  I .)  242 ;  New  York  City  v. 
Steel  Bailway  Companies. 

This  duty,  it  is  alleged,  they  refused  to  perform,  and  the  work 
was  done  and  paid  for  by  the  District,  whicn  now  seeks  reimburse- 
ment in  this  action.  Upon  the  plain  words  of  the  statute  it  seems 
clear  to  us  it  is  not  within  the  enumeration  in  the  first  section  of 
the  act  of  limitations  of  1715,  ch.  23.  It  is  not  ^^an  action  of  ac- 
count,'' or  ^^upon  the  case,  upon  simple  contract,  book  debt,  or 
account,"  or  "  of  debt  for  lending,"  or  of  "  contract  without  special- 
ty," or  "  of  debt  for  arrearages  of  rent ;"  nor  is  it  one  of  the  other 
enumerated  actions,  as  ^^  assault,"  etc. 

If  it  be  either  of  the  enumerated  actions  it  could  only  be  an 
action  upon  one  of  the  classes  of  contract  referred  to.  But  the 
suit  is  not  brought  upon  a  '^  simple  contract,"  or  ^^  contract  without 
specialty,"  upon  the  part  of  the  companies  to  reimburse  the  Dis- 
trict for  the  expenditure.  It  is  based  upon  the  obligation  on  their 
part,  implied  bv  construction  of  law,  to  repay  to  the  District  what 
it  has  expendea  for  work  they  were  bound  by  statute  to  perform 
without  expense  to  the  city.  If  this  paving  has  caused  any  ex- 
pense  to  the  District  their  statutory  obligation  has  been  broken, 
and  this  fact  furnishes  the  consideration  and  foundation  of  the 
claim  for  reimbursement.  Apart  from  the  obligation  upon  the 
District  to  take  all  proper  care  of  the  streets,  imposed  by  statute, 
and  the  duty  of  the  companies  arising  under  their  charters  to  see 
that  this  work  is  done  without  expense  to  the  municipality,  the 
action  could  not  be  maintained,  for  the  unauthorized  payment  of 
money  by  one  party  for  another,  creates  no  legal  liability  upon  the 
latter  to  repay.  But  the  right  of  action  here  grows  out  oi  and  is 
founded  upon  the  obligation  in  the  charters  of  both  the  city  and 
the  companies,  and  the  suit  is  an  action  founded  upon  these  stat- 
utes, within  the  meaning  of  that  term. 

It  has  been  held  uniformly,  from  a  period  within  a  few  years 
after  the  passage  of  the  21  James  I,  that  an  action  upon  a  statute 
was  not  within  the  limitations  of  that  act. 

This  was  decided  in  the  familiar  case  of  Talory  v.  Jackson, 
Croke  Charles,  513,  where  it  was  held  that  the  statute  was  no  bar 
to  an  action  of  debt  brought  to  recover  a  penalty  imposed  by  2 
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Edw.  VI,  for  removing  com  before  setting  apart  the  tithes.  So 
in  1  Sannd.,  55,  Jones  v.  Pope,  where  the  action  was  against  a 
sheriff  for  an  escape  nnder  the  statute  1  Ed.  2,  ch.  12. 

And  this  doctrine  has  been  repeatedly  applied  by  the  courts  in 
Maryland,  in  cases  arising  nnder  the  act  oi  1715,  ch.  23. 

Such  was.  the  ruling  in  2  H.  &  McH.,  145,  French  v.  O'Healey, 
that  an  action  founded  on  a  statute  cannot  be  barred  by  limita- 
tioDs,  as  debt  for  ah  escape. 

So  in  1  Gill,  Longweil  v.  Kiginder,  57,  it  was  held  that  a  dis- 
tress for  rent  in  arrear  based  upon  statute  is  not  within  the  statute 
of  limitations. 

And  in  2d  Maryland,  19,  Kewcomer  v.  Keedy,  it  was  held  in 
1852,  on  the  same  ground,  that  limitations  is  no  defense  to  an 
action  on  the  case  against  a  sherifi  for  a  false  return  to  a  fi.  fa., 
because  the  ofScer  is  made  answerable  for  such  misconduct  by 
force  of  an  ancient  statute. 

So  it  was  held  in  2  Md.  Ch.  Dec,  213,  Bond  v.  Harris,  that 
bonds  given  by  an  heir,  electing  to  take  part  of  the  ancestors'  land 
and  pay  their  shares  to  the  other  heirs,  in  conformity  with  the 
statute  for  partition  of  lands,  are  not  within  the  Maryland  statute 
of  limitations. 

So  in  14  Johns.,  Pease  v.  Howard,  479,  which  was  an  action  on 
a  judgment  rendered  by  a  justice  of  the  peace,  the  court  say : 
"The  statute  (of  New  York)  is  not  a  bar  to  every  action  of  debt, 
but  only  to  those  brought  for  arrearages  of  rent  or  founded  on  an^ 
contract  without  specialty.  Debt  on  indenture,  reserving  rent  is 
not  within  the  statute.  The  settled  construction  of  the  statute  is 
that  it  applies  solely  to  actions  of  debt  founded  upon  contracts  in 
fact,  as  contradistinguished  from  those  arising  by  construction  of 
law."  In  the  present  case  the  aetion  is  not  founded  upon  a  con- 
tract in  fact,  within  the  meaning  of  the  statute. 

But  there  is  a  further  and  conclusive  reason  why  this  action 
should  not  be  held  to  be  within  the  statute  of  limitations. 

The  municipality  is  charged  with  the  entire  custody  of  the  streets 
and  avenues  of  the  city,  and  endowed  with  the  amplest  powers 
to  pave  and  repair  them,  to  change  the  grades,  or  otherwise  im- 
prove them,  and  make  all  necessary  regulations  to  this  end.  And 
It  is  perfectly  settled  that  this  is  a  contmuing  power,  to  be  executed 
whenever  it  shall  see  fit  to  do  so  in  its  discretion.  6  Wheat,  597, 
Gozler  v.  Georgetown ;  2  Dill.,  §S  685-6,  780,  989,  990. 

It  has  also  full  power  to  exact  irom  property  owners  adjacent  to 
the  improvement  a  contribution  in  reimbursement  of  the  cost,  in 
proportion  to  their  respective  pro|)erties.  Before  collecting  these 
contributions  the  municipality  usually  ascertains  the  aliquot  part  to 
l»paid  by  the  individuals,  by  an  assessment.  Such  charges  or  as- 
sessments are  in  the  nature  of  taxes  or  public  dues,  respecting 
Greets  and  avenues,  which  are  the  coimnon  property  held  for  pub- 
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lie  use  in  trust  for  the  body  of  the  people,  and  are  not  owned  bj 
the  municipality  nor  alienable  by  it,  as  a  city  may  under  certain 
circumstance  sell  the  public  property,  and  place  the  proceeds  in  the 
public  treasury. 

The  imposition  of  such  assessments  is  in  fact  the  levy  of  a  tax, 
and  is  made  in  the  exercise  of  the  taxing  power.  7  Md.,  535, 
Mayor,  etc,  v.  Greenmount  Cemetery. 

Duch  assessments  constitute  liens  upon  the  property  of  indifid- 
uals  subject  to  the  charge,  and  are  entitled  to  priority  of  payment 
out  of  the  proceeds  in  advance  of  all  other  cbimB.  7  Mdu,  107, 
Fulton  V,  If  icholson. 

And  such  paving  assessment  liens  have  been  expressly  held  to  be 
unaffected  by  the  Maryland  statute*  of  limitations.  6  Md.,  75,  Eb- 
back  V.  Pitts. 

In  2  Cranch,  C.  C.  Reports,  355,  Hogan  v.  Ingle,  it  was  decided 
in  this  District  tiiat  the  statute  of  limitations  of  1715,  du  23,  is 
not  a  bar  to  a  distress  for  taxes  due  to  the  corporation  of  Washing- 
ton. And  no  case  has  been  found  where  the  plea  of  the  statute  of 
limitations  has  been  held  to  be  a  bar  to  an  action  to  collect  public 
taxes,  except  where  some  additional  statutory  provision,  unxnown 
in  this  jurisdiction,  has  been  enacted  to  that  enect. 

We  were  referred  to  the  cases  in  41  Iowa,  184,  City  of  Burling- 
ton ;  and  State  v.  Yellow  Jacket  Mining  Co.,  14  Nevada,  229,  as 
holding  a  contrary  doctrine ;  but  an  examination  of  the  first  case 
discloses  that  the  Iowa  statute  in  words  provides  that  the  pro- 
visions of  the  statute  of  limitations  shall  apply  to  all  actions  brought 
by  or  against  all  bodies  corporate  or  politic,  except  where  othe^ 
wise  expressly  declared,  and  the  court  held  the  municipality  was 
within  this  express  provision. 

In  Nevada,  the  statute  of  limitations  in  terms  is  declared  to  ap 
ply  to  all  actions,  whether  brought  by  the  State  or  individuals,  and 
the  court  says  the  maxim  nullum  tempus  occurrit  regi  has  not  been 
in  force  within  that  State  since  the  adoption  of  the  statute  in  ques- 
tion. 

In  some  of  the  other  States  similar  provisions  are  in  force,  and 
decisions  based  upon  them  have  been  carelessly  considered  as 
affecting  the  law  elsewhere.  Of  course  they  can  have  no  effect 
here,  except  as  an  evidence  that  in  the  absence  of  such  a  provision 
the  statute  of  limitations  would  not  have  extended  to  the  casea  in- 
<2luded  within  the  special  enactment. 

This  court,  by  it  decision  in  3d  MacArthur,  122,  Baltimore  and 
Ohio  R.  R.  Co.  V.  District  of  Columbia,  has  recognized  the  bind- 
ing character  of  claims  for  taxes,  notwithstanding  the  lapse  of  tim& 
In  that  case  the  railroad  company  sought  to  enjoin  tne  District 
from  the  sale  of  its  property  for  twenty  years  arrearages  of  taxes. 
The  company  had  refused  to  pay  since  1858  (twenty-two  yevn 
back),  when  an  injunction  had  issued  restraining  a  safe  by  a  ool- 
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lector  for  taxes  then  claimed  to  be  due,  and  the  subsequent  acqui* 
escence  upon  the  pact  of  the  city  was  relied  upon  as  a  forfeiture 
*'  bj  waiver,  laches,  or  lapse  of  time."  This  court  overruled  the 
other  grounds  of  exemption  presented  bv  the  company,  and  say, 
^  in  regard  to  the  lengtn  of  time  for  which  the  company  should  be 
held  liable,  we  are  of  opinion  that  such  liability  reaches  back  for  a 
period  of  twenty  years  from  the  institution  of  the  present  suit.  It 
18  a  liability  created  by  statute,  and  nothing  short  or  a  lapse  of  time 
soffident  to  raise  the  presumption  of  {>ayment  will  exonerate  the 
property  from  its  liability,  and  that  period  is  twenty  years." 

It  cannot  be  doubted  that  the  statute,  as  pleaded  in  this  case, 
would  be  no  reply  to  an  action  brought  by  the  District  on  such  a 
claim  for  taxes  asserted  against  the  property  of  a  land  owner,  in  the 
absence  of  a  statute  declaring  that  hmitations  should  be  a  bar. 

Kor  can  it  be  doubted  that  the  law  would  be  the  same  if  the 
daim  sought  to  be  enforced,  instead  of  being  an  ordinary  tax,  were 
an  afiseasment  for  paving  against  the  property  of  a  citizen. 

In  46  JPenn.,  858,  Magee  v.  Com.,  use  City  of  Pittsburg,  which 
was  an  action  by  the  city  to  recover  the  amount  of  an  assessment 
against  the  defendant  for  his  share  of  the  cost  of  certain  paving 
paid  by  the  city,  the  defendant  praved  an  instruction  that  if  the 
paving  for  which  the  claim  was  lileci  was  paid  by  the  city  more 
than  six  years  before  the  assessment  was  made,  the  claim  of  the 
dtj  was  barred  by  the  statute  of  limitations.  The  court  refused 
the  prayer,  and  this  ruling  was  sustained  by  the  appellate  court, 
which  says :  ''  the  statute  of  limitations  has  no  application  to  assess- 
ments under  the  acts,  and  the  objection  is  grounded  upon  a  misap- 
prehension of  the  powers  of  the  legislature." 

In  the  present  case  there  has  been  no  regular  assessment  against 
diese  companies.  But  the  obligation  imposed  upon  them  by  law, 
and  which  they  have  assumed  by  their  acceptance  of  the  charters, 
is  to  perform  their  contract  duty  with  respect  to  the  public  streets 
without  any  such  assessment  or  levy  as  might  be  required  in  the 
case  of  holders  of  property  abutting  on  the  streets  improved  by  the 
District.  They  have  Dound  themselves,  as  part  of  tne  considera- 
tion for  their  nunchise,  to  pave  the  designated  parts  of  the  streets- 
for  themselves,  and  any  previous  assessment  by  the  District  would 
be  an  idle  and  senseless  ceremony.  They  knew  exactly  how  much 
they  were  required  to  pave,  and  that  they  were  to  pay  for  it ;  and 
they  had  nothing  to  do  except  to  perform  the  work  "  without  ex- 
pense to  the  United  States  or  the  District  of  Columbia."  The  as- 
sessment could  have  told  them  nothing  not  already  known  to  them ; 
and  the  District  of  Columbia  could  not  have  made  the  assessment, 
if  required  to  do  so,  without  obtaining  the  information  from  the 
oompany. 

Tnese  companies,  therefore,  occupy,  as  to  this  statutory  duty, 
the  same  position  with  respect  to  the  statute  of  limitations  that 
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they  would  hold  if  the  amount  chargeable  against  them  for  paying 
had  been  made  the  subject  of  a  regular  assessment,  which  thej  re- 
fused to  pay,  and  for  the  reooyery  of  which  this  action  was 
brought  Tor  diose  reasons,  we  are  of  the  opinion  that  the  daim 
as  presented  is  not  obnoxious  to  the  plea  of  the  statute  of  limita- 
tions, and  we  decide  the  demurrer  is  well  taken  to  the  second  and 
thii^d  pleas  of  the  defendant. 

Fourth.  Under  the  demurrer,  we  are  forced  to  examine  the  en- 
tii*e  case ;  and  a  large  part  of  the  argument  has  been  addressed  to 
the  question  whether  under  the  charters  and  other  statutes  there 
exists  in  f ayor  of  the  plaintifb  a  liability  on  the  part  of  the  defend- 
ant to  perform  the  work  described  in  the  declaration. 

1.  It  is  contended  on  behalf  of  the  defendants  that  the  com- 
panies are  not  liable  for  entirely  new  payements  and  changes  in 
the  grades ;  and  we  are  referred  to  the  case  of  Chica^  v.  Sheldon, 
9  Wall.,  50,  in  support  of  this  position.  The  decision  there  m& 
based  upon  the  special  circumstances  of  the  case.  The  dtj  ordi- 
nance expressly  limited  the  liability  of  the  railroad  company  in  nn- 
doubted  terms  to  keeping  the  tracK,  etc.,  "  in  good  repair  and  con- 
dition," and  the  court  reasonably  decided  that  the  company  conld 
not  be  held  liable  for  curbing,  grading  and  paying  the  street^  with 
an  entirely  new  payement  in  the  face  of  a  contranr  stipulation. 

But  the  language  is  widely  different  here.  The  companies,  by 
the  4th  section,  are  bound  to  keep  the  tracks,  etc.,  at  all  timeBj 
"  well  payed  and  in  good  order."  By  section  6,  of  the  charter 
of  17th  May,  1862.  the  Washington  and  Oeoi^town  Eailway,  and 
section  5  of  the  cnarter  of  the  Metropolitan  Boad,  July  1, 1864, 
it  is  enacted,  ^^  That  nothing  in  this  act  shall  preyent  the  Oov- 
emment,  at  any  time,  from  altering  the  grades  or  otherwise  im- 
preying  all  ayenues  or  streets  occupied  by  said  roads ;  or  the  re- 
spectiye  cities  from  so  altering  or  improyinff  such  streets  or 
ayenues,  and  the  sewerage  thereoi,  as  may  oe  unaer  their  respective 
authority  and  control ;  and  in  such  eyent  it  shall  be  the  duty  of  such 
company  to  change  their  said  railroad  so  as  to  conform  to  such  grade 
or  payement." 

Bj  section  20,  of  the  charter  of  the  Metropolitan  Boad,  it  is  fa^ 
ther  enacted  that  the  said  railroad  company  shall  keep  in  good  re- 
pair, etc.,  the  fla^tones  or  cross-walks  leading  to,  upon  or  over, 
their  tracks  at  uie  crossings  of  the  streets,  "and  shall  farther, 
wheneyer  necessaiy  to  ren<kr  such  crossings  dry  and  oonyenient, 
raise  or  eleyate  the  same  sufficiently  for  that  purpose,  and  shaU  ad- 
just the  adjoining  payement  so  as  to  make  it  oonyenient  for  car- 
riages to  pass  said  crossings." 

And  in  both  charters  it  was  proyided  "  that  the  use  and  mainte- 
nance of  the  said  roads  shall  be  subject  to  the  municipal  reguktions 
of  the  cities  of  Washington  and  Georgetown,  witlun  their  several 
corporate  limits." 
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Wiliiout  pausing  to  examine  the  effect  of  the  act  of  June  20, 
1874,  and  omer  Btatutes  on  the  subject,  we  entertain  no  doubt  that 
these  complies  were  bound  by  theur  charters  not  only  to  pave  once 
the  designated  portions  of  the  streets,  but  to  repair  the  paving  and 
to  change  the  grade  and  lay  new  pavements  within  the  prescribed 
limits  whenever  the  municipality,  in  its  discretion,  should  see 
proper  to  make  changes  in  the  streets,  rendering  such  work  proper 
to  be  done  on  the  part  of  the  companies. 

The  reported  cases  fully  sustain  such  a  construction.  In  51 
Pemu,  41,  Pittsburgh  and  Birmingham  R.  R.  Co.  v.  Borough  of 
Birmingham,  the  diarter  required  uie  previous  assent  of  the  bor- 
ough by  ordinance  before  the  railroad  could  occupy  its  streets,  and 
declared  that  the  company  '^  shall  keep  so  much  of  the  streets  of 
the  city  and  borough  as  may  be  used  and  occupied  by  them  in  per- 
petual good  repair,  at  the  proper  expense  and  charge  of  the  said 
company." 

Tne  ordinance  of  the  borough  agreeingthat  the  company  should 
occupy  Uie  streets,  declared  uiat  "  said  K.  B.  Co.,  in  addition  to 
other  requirements  of  their  charter,  shall  keep  Carson  street  in  per- 
petual good  order  and  repair,  from  curb  to  curb  its  whole  length, 
irom  the  time  of  accepting  tins  ordinance." 

These  additional  requirements  were  held  by  the  court  of  appeals 
of  Pennsylvania  to  be  binding  upon  the  companv,  although  oner- 
ous and  inconsistent  with  those  prescribed  by  tne  charter,  which 
gave  no  authority  to  the  borough  to  add  any  further  conditions,  but 
merely  requires  its  previous  assent  before  the  railroad  could  occupy 
the  streets. 

But  in  the  oresent  case  Congress  distinctly  required,  and  the 
companies  as  oistinctly  agreed,  that  the  use  and  maintenance  of 
the  road  should  be  subject  to  the  municipal  regulations,  which  re- 
quired the  renewal  of  the  pavement  and  change  of  the  grades  to 
conform  to  the  chan^  in  the  other  part  of  the  street. 

2d.  Can  an  action  be  maintained  at  law  to  recover  back  what  the 
district  has  been  compelled  to  pay  on  the  default  of  the  companies 
to  perform  the  work  described  in  the  declaration  ? 

Afignniing  the  obli^tiou  to  be  in  force,  it  would  seem  too  plain 
for  argument  that  a  neht  of  action  in  some  form  must  exist.  For 
we  can  scarcely  regard  as  serious  the  contention  of  counsel  for  the 
roads  that  the  onTj  available  remedy  in  the  case  of  default  would 
be  an  application  for  a  mandamus  to  compel  the  company  to  do  the 
work;  or  the  suing  out  of  a  scire  facias  to  deprive  them  of  their 
charters  for  neglect  of  their  charter  obligations. 

A  municipality  that  would  leave  the  track  of  a  railroad  company 
refuging  to  comply  with  a  required  chan^  of  grade  at  a  dangerous 
elevation  or  depression,  while  it  was  following  an  action  oi  man- 
damus through  the  different  courts  on  appeal,  instead  of  at  once 
I)erf  orming  its  plain  duty  of  making  the  requisite  changes  to  insure 
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the  public  safety,  would  deserve  a  punishment  more  severe  than 
the  mevitable  pubb'c  censure.  It  would  have  no  option  in  snch  a 
case  but  would  be  forced  to  perform  the  omitted  work.  That 
the  negligent  party  should  be  made  to  repay  the  expense  would  be 
only  a  scant  measure  of  justice. 

We  will  refer  to  a  few  cases  in  support  of  the  right  of  action 
under  such  circumstances. 

In  45  Penna.,  187,  Town  of  Phcenixville  v.  Phoenixville  Iron 
Co.,  an  action  was  brought  by  the  town  to  recover  from  the  com- 
pany the  amount  it  had  expended  for  the  repair  of  a  bridge  crossed 
oy  the  defendant's  railroad  and  also  by  foot  passen^rs,  which  had 
been  built  at  joint  expense,  but  which  the  defendant  refused  to 
repair.  Judge  Strong,  speaking  for  the  court  which  sustained  the 
town's  right  to  recover,  notices  that  the  defendant's  charter  author- 
ized them  to  construct  the  bridge  and  cross  it  with  their  railro&d, 
but  says  nothing  of  repairs ;  but  he  adds :  ^'  It  is  a  fair  presumption 
the  legislature  never  intended  to  give  away  public  rights  or  to  im- 
pose burdens  upon  anv  local  community  without  compensation. 
This  is  a  continuing  obligation  upon  the  company  to  keep  up  the 
bridge." 

In  46  Pa.,  224,  Penn.  R.  R.  Co.  v.  Dnquesne  Borough,  the  town 
brought  an  action  to  recover  back  the  sum  it  had  expended  in  re* 
building  a  bridge  across  a  canal  which  had  been  taken  by  the  rail- 
road company  under  authority  of  a  law  of  the  State,  whicn  declares 
the  company  should  receive  this  and  the  other  public  works,  sub- 
ject to  existing  contracts  respecting  them.  The  canal  had  erected 
the  bridge  onginallv,  and  it  was  insisted  that  the  raiLroad,  as  its 
successor,  was  bouna  to  repair  and  rebuild  it 

The  court  held  the  action  could  be  maintained,  and  in  their  opin- 
ion used  this  language :  "  Whenever  any  person  or  corporation  is 
bound  to  repair  a  public  highway  and  refuses  to  do  so,  wlien  neces- 
sary, on  notice  by  the  proper  omcers,  having  the  general  oversight 
thereof,  those  oflScers  may  repair  it  and  recover  the  proper  expense 
thereof  in  an  action  of  assumpsit  foanded  on  the  duty/' 

A  case  very  much  like  the  one  before  us  is  reported  in  44  Wis- 
consin Reports,  238,  City  of  Ocato  v.  Chicago  and  N.  Western  K. 
R.  Co.  By  the  general  statutes  a  corporation  making  a  railroad  is 
required  to  restore  anv  street  it  may  pass  through,  to  its  former 
condition  and  thereafter  maintain  the  same  in  such  condition 
against  any  effects  thereafter  produced  by  the  railroad.  Nothing 
is  said  in  tne  law  as  to  who  should  defray  the  cost  of  the  repairs, 
nor  of  any  action  to  recover  their  cost.  The  defendant  after  con- 
structing its  road  through  the  city,  though  reauested  by  the 
authorities,  neglected  to  restore  the  streets  and  sidewalks  to  their 
former  condition.  The  common  council,  which  under  the  charter 
had  full  authority  over  the  streets,  procured  the  necessary  repairs 
to  be  made  and  tne  city  paid  for  them,  and  it  was  held  it  conld  re- 
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cover  from  the  railroad  company  all  reasonable  expenses  so  in« 
carred. 

3d.  The  remaining  question  relates  to  the  form  of  the  declare 
ation,  which  we  mnst  examine  nnder  the  demurrer  to  the  plea. 

There  seemed  to  exist  some  uncertainty  in  the  minds  of  the 
coansel  as  to  the  precise  nature  of  the  declaration.  The  first  plea 
of  tlie  defendant,  which  is  nil  debet,  seems  to  have  assumed  the 
action  to  be  debt,  to  which  that  plea  is  the  general  issue,  while  it 
is  not  applicable  to  an  action  of  assumpsit  or  on  the  case.  It  is 
also  laid  down  that  nil  debet  is  almost  the  only  plea  used  in  debt 
on  statutes,  whether  qui  tam  or  otherwise.     2  Evans'  Harris,  94. 

We  think  a  recovery  in  the  present  case  should  be  sought  in  an 
action  of  assumpsit  founded  upon  the  statutory  obligations  of  the 
charter. 

This  form  of  action  seems  more  appropriate  than  debt,  because 
the  latter  lies  for  a  sum  certain,  whereas  the  recovery  here  should 
be  for  snch  reasonable  sum,  to  be  ascertained  by  a  jury,  as  the  work 
done  was  really  worth.  Although  the  companies  are  alleged  to 
ha?e  neglected  to  perform  their  duty  in  the  premises,  this  would 
not  authorize  a  recovery  against  them  for  the  actual  sum  paid  by 
the  district,  if  the  jnry  should  think  this  was  an  extravagant 
amonnt,  which  the  ofacers  recklessly  expended  in  the  work,  with- 
out reference  to  its  true  value.  As  in  tne  case  cited  from  44  Wis- 
consin, the  recovery  should  be  limited  to  reasonable  expenses  in- 
curred by  the  city.  The  jury  in  that  case  rejected  one  of  the 
items  of  the  account  claimed  by  the  citv  as  not  a  proper  chai^ 
against  the  said  railroad  company  under  tne  circumstances. 

The  case  in  46  Penna.,  was  in  assumpsit  fonnded  on  the  duty 
arising  ont  of  the  statutory  obligation  of  the  railroad  company  to 
keep  np  the  canal  bridge. 

In  3  H.  and  McH.,  323,  Ott  v.  Chapline,  an  action  of  assumpsit 
was  sostained,  brought  bv  a  collector,  who  having  taxes  to  collect 
from  the  defendant  omitted  to  levy  them,  and  having  paid  the 
amonnt  over  to  the  public  brought  his  action  for  money  paid  at 
the  defendant's  request. 

In  the  same  volume,  at  page  4,  is  to  be  found  the  very  instruc- 
tive case  of  Gash  v.  Taylor.  The  plaintiff,  the  sheriff  of  Harford 
county,  had  paid  into  the  State  treasury,  in  settling  his  accounts, 
the  amount  of  the  treble  tax  required  to  be  paid  by  the  defendant 
as  a  non-ju^r  for  the  years  1777-78-79 ;  and  in  1790  he  brought 
an  action  of  assumpsit  in  the  general  court  to  recover  back  the 
amonnt  thus  paid.  The  defendant  asked  an  instrnctioi  that  there 
could  be  no  recovery,  notwithstanding  the  payment,  unless  it  was 
shown  that  the  payment  was  at  the  instance  and  request  of  the  de- 
fendant This  prayer  was  refused  by  the  court,  and  the  plaintiff 
i^eoovered. 

It  is  worthy  of  remark  here,  that  although  the  daim  in  that  case 
4  A.  &  K  R.  Cas.— 13 
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was  long  out  of  date  and  based  npon  a  claim  of  treble  taxes  creited 
by  a  law  made  only  for  the  exigency  of  the  war,  long  since  closed, 
ti^e  plea  of  the  statute  of  Umitations  was  not  internosed. 

In  6  H.  and  J.,  383,  Mayor,  etc.,  of  Balto.,  v.  Howard,  the  city 
brought  assumpsit  to  recoyer  a  sum  of  money  due  for  paying  taxes 
imposed  by  the  dty  on  the  defendant  It  was  helc^  the  action 
would  lie,  whether  the  act  authorizing  the  tax  gaye  a  particolar 
remedy  or  none,  upon  the  principle  that  where  a  kw  giyes  a  dsim 
to  one  against  another,  it  raises  an  implied  assumpsit  or  legal  obli- 

Sation  to  pay ;  and  that  where  a  remedy  by  dis^ess  or  action  of 
ebt  is  plainly  giyen,  it  is  onl;^  cumulatiye.  and  does  not  take  away 
the  action  arising  by  implication,  on  the  legal  obligation  to  pay  a 
daim  created  bylaw. 

8o  in  1  Oill  and  Johnson,  499,  Dugan  v.  Margaye,  the  court  sns- 
tained  the  right  to  recoyer  in  luasumpsit  for  taxes  leyied  under  the 
city  charter,  and  which  the  collector  had  lost  the  right  to  collect 
by  distress,  by  his  neglect  in  giying  the  notice  required  by  law. 
'^  The  imposition  and  assessment  <3  a  tax  by  the  mayor,  etc.,  in 
pursuance  of  the  charter,  creates  a  legal  obligation  to  pay  such  tax, 
on  which  the  law  raises  an  implied  assumpsit  by  the  person  taxed." 

The  tax  in  this  case  was  leyied  in  1817,  and  the  case  was  tried 
in  the  appellate  court  It  was  argued  by  able  counsel  for  the  de- 
fendant, but  the  statute  was  not  pleaded. 

And  in  16  Md,  259,  Clemens  v.  Mayor,  etc,  of  Baltimore,  it 
was  held  that  a  claim  forj^yin^  taxes  assessed  under  a  statate, 
mij^t  be  recoyered  in  an  action  of  assumpsit 

The  declaration  in  its  present  form,  must  be  held  to  be  in  debt, 
and  should  be  changed  to  assumpsit  It  should  also  charge  that 
the  sums  paid  and  now  sought  to  be  recoyered  back  were  what 
the  work  was  reasonably  worth;  and  it  ^ould  set  forth  the  other 
sections  of  the  charter  which  require  the  companies  to  confonn 
their  track  to  the  grade  of  the  street,  and  should  refer  to  the  pro- 
yision  that  the  road  shall  be  subject  to  the  municipal  regulations. 

Demurrers  of  plainti£E  to  defendants'  second  and  third  pleas  sus- 
tained, with  leaye  to  the  plaintifE  to  amend  its  declaration. 

The  Chief  Justice  and  Associate  Justices  Hagner  and  James  flat 
in  this  case. 
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Thb  Dibtbict  of  Oolumbia. 

V. 

Thb  Baltdcobb  &  Potomao  B.  R  Go. 

{Ainmiee  (km^  Buprmne  Cawrt^  DUMet  <^  CMumbia.    S^ptembm'  T0rm,  1881.) 

Where  a  mnnidpality  is  mulcted  in  damages  for  injuries  reoeiTed  by  a 
party  in  falling  into  an  excavation  made  by  a  railroad  company  in  one  of  its 
streets,  the  latter  is  liable  over  for  the  amount  paid;  and  ft  seems  that  this 
would  be  so  even  if  the  railroad  company  had  been  employed  by  the  munici- 
pality to  ezdivate  the  work,  or  even  if  the  contractor  for  the  work  had  agreed 
with  the  railroad  company,  either  by  stipulation  or  effect  of  law,  to  become 
answerable  if  an  acddent  occurred. 

Where  a  party  liable  over  has  been  duly  vouched  to  appear  and  defend  the 
sdt,  but  failfl  to  do  so,  he  is  bound  by  the  facts  which  must  have  been  found 
by  the  jury  to  justify  their  verdict,  and  he  will  not  be  permitted  to  show  the 
contraiy  is  an  action  over  against  him. 

A  municipality  charged  with  the  dttj  and  power  to  grade  and  alter  the 
streets  of  its  city  is  not  answerable,  in  tne  periormance  ox  such  work,  for  in- 
jury resulting  to  a  citizen,  unless  negligence  be  shown* 

But  it  is  otherwise  with  a  private  corporation,  who  is  liable  like  any  other 
private  person  making  a  specially  auuorized  but  extraordinary  use  of  a 
public  street. 

Sach  uses  of  public  streets  by  private  persons  are  lawful  only  because 
specially  authorized,  and  while  so  conducted  as  to  be  harmless  to  others,  but 
toey  become  trespasses  whenever  injury  occurs,  whether  resulting  from  negli- 
gence or  not. 

Sridenoe,  therefore,  by  such  a  def endanl  to  show  all  possible  care  and 
diligence  if  unaccompanied  by  any  assertion  of  responsibility  on  the  part  of 
anottier,  or  of  want  of  care  on  the  part  of  the  person  injured,  should  be  ex- 
cluded as  immaterial  to  the  issue. 

The  fact  that  a  municipality  grants  to  a  private  person  the  right  to  engage 
in  extraordinary  work  upon  its  streets  does  not  deprive  the  munic&pali^  of 
fhe  right  to  recover  over  against  such  person  the  amount  which  it  (the  muni- 
cipality) has  been  compelled  to  pay  to  a  dtizen  injured  by  reason  of  such 
work. 

Kor  will  the  fact  that  the  action  was  brought  by  the  injured  party  against 
the  municiiMdity  instead  of  directly  against  the  person  engaged  in  such  work 
enable  the  latter,  in  an  action  over  against  it,  to  set  up  absence  of  negligence 
as  a  defence  on  the  ground  that  the  municipality  granted  permission  to  do 
the  work,  llie  effect  of  such  a  grant  being  only  to  prevent  the  grantee  from 
bemg  a  trespasser  in  the  bare  act  of  breaking  up  the  street;  but  it  gives  no 
exemption  iiom  UdiiUity  for  injury  resulting  to  others  in  the  execution  of  the 
work. 

As  stated  in  the  exception,  the  defendant's  offer  was  **  to  prove  that  the 
defendant  company  was  under  no  obligation  to  erect  barricades.  Ssldy  that, 
as  80  stated,  this  was  simply  an  offer  to  establish  by  evidence  before  the  juiy 
a  proposition  of  law  as  to  the  defendant's  liability  and  was  properly  rejected. 

It  seems  that  i^en  a  party  has  been  compelled  by  the  default  of  another 
(who  is  primarily  liable)  to  pay  damages  for  injuries  received,  he  may  recover 
inan  action  over  the  entire  amount  paid,  witii  interest  ana  costs  of  both 
aoxkB. 
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The  case  is  stated  in  the  opinion. 
Kiddle  and  Miller  for  plaintiff. 
Enoch  Totten  for  defendant. 

Mr.  Justice  Hagneb  delivered  the  opinion  of  the  court 

In  1873,  William  Barnes  recovered  a  judgment  against  the  Dis- 
trict of  Colninbia  for  $3500  and  .costs,  for  injuries  sustained  bj 
him  in  falling  into  an  unguarded  excavation  in  £  street,  in  the 
city  of  Washington.  This  judgment  was  affirmed  by  the  Supreme 
Court  of  the  United  States,  and  in  April,  1876,  the  District  author- 
ities paid  to  Barnes  the  amount  of  the  judgment,  with  $652.26  for 
interest,  ^^nd  $173.09  costs  of  suit. 

In  November,  1876,  the  District  of  Columbia  brought  the  pres- 
ent suit  to  recover  from  the  raiboad  company  the  sum  thus  paid  to 
Barnes. 

The  declaration  recites  the  former  recovery  against  the  District, 
and  charges  in  substance  that  the  excavation  into  which  Barnes  fell 
was  made  bv  the  railroad  ccRmpanv  in  constructing  a  tunnel  for 
their  railroad  along  K  street ;  tnat  it  was  the  duty  oi  the  company 
to  guard  the  work  so  as  to  secure  neroons  passing  from  accidetft  by 
reason  of  the  excavation,  and  that  Barnes  fell  mto  it  and  was  in- 
jured because  the  railroad  company  had  left  it  open  and  unpro- 
tected. It  avers  a  promise  ana  undertaking  on  the  part  of  the 
company  to  repay  the  money  which  the  District  had  been  compelled 
to  pay  in  discharge  of  the  judgment,  and  contains  the  conmion 
counts  for  money  paid,  etc 

The  verdict  was  for  the  District,  and  the  railroad  company  brings 
the  case  here  on  an  exception  which  presents  for  exanunation  sev- 
eral rulings  of  the  judge  below. 

First.  At  the  trial  of  the  present  case  the  District  offered  in  evi- 
dence the  pleadings  and  judgn.cnt  in  the  Barnes  case,  and  proceed- 
ed to  show  the  payment  of  the  jnd^ent  by  the  JDistrict ,  that 
Barnes  received  the  injury  by  falhng  mto  the  excavation  made  for 
the  tunnel ;  and  that  before  the  trial  of  the  Barnes  case  notice  was 
served  upon  the  proper  officers  of  the  railroad  company,  requiring 
and  requesting  the  company  to  appear  and  defend  the  suit.  And 
the  District  of  Columbia  there  rested. 

The  railroad  company  thereupon,  says  the  exception,  asked  the 
court  to  "  decide  that  neither  pnvitv  nor  the  relation  of  superior 
and  inferior  existed  between  the  S.  &  P.  R.  R.  Co.  and  the  Dis- 
trict of  Columbia  as  to  the  matters  and  things  involved  in  this 
action,  and  that  this  action  could  not  be  maintained  a^nst  the  said 
company  upon  the  pleadings  and  facts  in  the  case.  I3ut  the  court 
refused  to  aeclare  the  law  as  requested  and  held  and  decided  that 
the  railroad  company  was  liable  in  this  suit  upon  the  state  of  facts. 
To  which  ruling  an  exception  was  noted  at  the  time.'* 

Afifluming  that  this  ruling  is  properly  before  us,  we  see  no  reason 
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to  donbt  that  the  conrt  was  right  in  refusing  '^  to  decide/'  as  re- 
quested by  the  raiL-oad  compaDy.  The  question  of  '^  superior  and 
inferior''  is  in  no  degree  involved  in  the  present  inquiry.  There 
was  no  pretence  that  the  railroad  company  had  been  employed  by 
tlie  mnnicipalitnr  to  execute  the  work,  and  was  thus  only  the  servant 
of  the  District  in  its  performance.  Nor,  on  the  other  hand,  was  it 
contended  that  the  railroad  company,  by  any  form  of  agreement, 
had  shifted  its  liability  in  the  premises  upon  any  contractor  who 
liad  by  stipulation  or  effect  of  law  become  answerable  in  its  stead. 
And  even  if  the  latter  position  had  been  assumed,  it  would  have 
been  untenable. 

In  the  cases  of  Chicago  v.  Bobbins,  2  Black,  and  Bobbins  v. 
Chicago,  4  Wall  670,  it  appeared  that  a  lot  owner  had  employed 
a  contractor  to  erect  a  large  building;  that  in  the  course  of  its 
erection  an  area  was  excavated  in  the  sidewalk  into  which  there 
fell  a  foot  passenger  who  recovered  damages  a^inst  the  city,  which 
in  tnm  sought  to  recover  from  the  lot  owner,  Bobbins,  the  amount 
of  the  judgment.  Bobbins  distinctly  relied  upon  the  nature  of  the 
contract  as  exonerating  him  and  fixing  the  liability  upon  his  con- 
tractor. But  the  Supreme  Court  in  the  case  in  2  Black,  427,  say 
that,  without  disputing  the  doctrine  of  respondeat  superior  as  an 
abstract  proposition,  they  "  cannot  see  that  it  is  applicable  to  tins 
case."  ^^  This  area  when  it  was  be^n  was  a  lawful  work,  and,  if 
properlv  cared  for,  it  would  always  have  been  lawful ;  but  it  was 
sofiferea  to  remain  uncovered,  and  thereby  became  a  nuisance,  and 
the  owner  of  the  lot,  for  whose  benefit  it  is  made,  is  responsible. 
He  cannot  escape  liability  by  letting  out  work  like  this  to  a  con- 
tractor and  shift  responsibility  on  to  him,  if  an  accident  occurs." 

What  was  "held  and  decided"  by  the  court  below,  after  refus- 
ing the  defendant's  request,  appears  to  be  within  the  terms  in 
which  the  liability  of  a  municipality  in  a  case  like  the  present,  has 
been  correctly  stated. 

In  4  Wall  672,  Mr.  Justice  Clifford  uses  this  lan^age :  "  Pre- 
liminary to  that  part  of  the  charge  which  is  the  subject  of  com- 
print, the  court  remarked  that  although  municipal  corporations 
were  primarily  liable  for  injuries  occasioned  by  obstructions  or 
defects  in  their  streets  or  sidewalks,  they  yet  might  have  a  remedy 
over  against  the  party  who  was  in  fault  and  who  had  so  used  the 
street  or  sidewalk  as  to  produce  the  injury.    Instruction  was  then 
given  to  the  effect  that  if  the  defendant  knew  that  the  suit  was 
pending  and  could  have  defended  it,  and  it  was  through  his  fault 
that  the  party  was  injured,  he  was  concluded  by  the  judgment  re- 
-covered against  the  corporation.    Express  notice,  said  the  presid- 
ing justice,  was  not  required,  nor  was  it  necessary  that  the  officers 
'Of  the  corporation  should  have  notified  him  that  they  would  look 
to  him  for  indemnity.    Just  exception  certainly  cannot  be  taken 
to  those  instructions,  as  they  are  in  precise  accordance  with  what 
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this  court  decided  in  this  case  when  it  was  before  the  court  on  tha 
former  occasion. 

Second.  The  defendant  then  made  several  offers  of  evidence,  all 
of  which  was  exdnded,  and  we  are  asked  to  dedde  upon  the  pro- 
priety of  its  exdnsion. 

Ist.  The  railroad  company  offered  evidence  ^^  tending  to  show 
that  die  work  of  the  construction  of  the  tnnnel  had  been  done  in  a 
skilful  manner,  and  that  every  reasonable  precaution  had  been 
used,  and  every  care  taken  by  the  said  railroad  company  and  its 
officers  and  agents  to  prevent  accidents  to  persons  and  property ;" 
"  that  the  excavation  was  kept  well  barricaaed  and  protected ;"  and 
"  that,  in  &ct,  the  defendant  corporation  and  its  agents,  servants 
and  workmen  exercised  all  the  care,  skill  and  prudence  possible 
under  the  circumstances  to  prevent  accidents  during  the  progress 
of  the  work." 

In  our  opinion  this  testimony  was  properly  rejected.  Its  pur- 
pose was  to  show  to  tiie  jury  an  absence  of  negli^nce  on  the  ^art 
of  the  railroad  company,  as  evinced  by  the  exercise  of  all  possible 
care  on  the  part  of  its  servants  in  the  construction  of  the  tunneL 

But  this  very  point  had  already  been  conclusively  settled  against 
the  company  in  the  previous  suit  which  the  railroad  company  had 
been  duly  vouched  to  appear  to  and  defend. 

There  could  have  been  no  recovery  against  the  District  in  the 
Barnes  suit,  except  upon  the  distinct  proof  of  negligence,  since  a 
municipality  charged  with  the  dutv  and  power  to  grade  and  alt^r 
the  streets  of  a  city  is  not  answerable  for  injury  resulting  to  a  citi- 
zen in  the  performance  of  such  work,  unless  it  be  shown  that  ita 
agents  were  guilty  of  negligence  in  the  dischar^  of  this  pubUc 
duty.  Barnes  accordingly  (£aiged  expressly  in  his  declaration  that 
the  District  authorities  permitted  and  allowed  K  street,  between 
6th  and  7th  streets  s.  e.,  to  remain  in  a  dangerous  and  unsafe  con- 
dition, not  barricaded,  and  without  light  or  other  signal  to  give 
warning  to  the  wayfarer  of  the  deep  and  dangerous  excavation  in 
the  street,  and  that  in  consequence  of  such  their  gross  negli^ence,^ 
the  plaintiff  fell  into  the  opening  and  sustained  the  injuries 
complained  of. 

The  excavation  described  was  that  made  by  the  railroad  company 
in  the  construction  of  their  tunneL  With  this  work  the  city  gov- 
ernment had  nothing  whatever  to  do.  The  company  alone  were 
constructing  it,  and  it  was  incumbent  upon  them  to  guard  it  and 
prevent  its  booming  a  nuisance  by  being  unprotected,  at  their 
peril.  If  the  company  had  properly  barri^ed  it,  or  warned  per- 
sons off  by  proper  lights,  no  acciaent  could  have  happened,  no 
negligence  coula  have  oeen  established  against  the  city,  and  there 
could  have  been  no  recovery  against  it 

The  question  of  negligence  was  the  cardinal  all-important  point 
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for  the  determination  of  that  jnry,  and  the  ndboad  company  was 
solicited  to  appear  at  that  trial  and  show,  if  it  could,  that  it  had 
placed  proper  guards  or  barricades  at  the  spot,  or  proper  signal 
liffhts  to  give  warning  of  the  danger.  After  full  notice  ^'  it  i ept 
suent  when  it  should  liave  spoken,  and  it  cannot  now  be  aUowed  to 
speak  when  it  should  keep  silent^"  The  verdict  of  the  jury  was  a 
distinct  finding  of  negligence  on  the  part  of  the  railroad  company, 
the  anthor  of  the  nuisance,  and  was  therefore  a  formal  determina- 
tion that  the  company  did  not  exercise  proper  care  in  conducting 
and  gaarding  the  work,  and  that  the  injury  resulted  from  their 
fanlt ;  ^'  and  if  it  was  through  his  (its)  fault  that  the  party  was  in- 
jnied  he  (the  company)  was  concluded  by  the  judgment  recovered 
against  the  corporation."    4  Wall.  672. 

If  the  company  had  been  a  formal  co-defendant  to  the  Barnes 
ease,  it  could  not  be  contended  that  the  verdict  would  not  have 
been  conclusive  against  it  on  this  point,  and  such  was  effectively 
its  position  after  notice  to  appear  and  defend  the  suit. 

^*  Persons  notified  of  the  pendency  of  a  suit  in  which  they  are 
directly  interested,  must  exercise  reasonable  diligence  in  protecting 
their  interests,  and  if,  instead  of  doin^  so,  they  wilfully  shut  their 
ejestothe  means  of  knowledge  whidi  they  know  are  at  hand  to 
enable  them  to  act  efficiently,  uiey  cannot  subsequently  be  allowed 
to  tnm  round  and  evade  the  consequences  which  their  own  conduct 
and  n^Hgence  have  superinduced.      4  WalL  674. 

Without  going  further  in  the  expression  of  an  opinion  as  to  the 
extent  to  which  the  judgment  of  &tmes  v.  The  District  is  conclu- 
sive against  the  defendant,  than  is  now  required,  we  do  not  doubt 
that  it  must  be  held  to  have  such  effect  at  least  to  the  extent  spoken 
of  in  10  Gray,  496,  City  of  Boston  v.  Worthington :  *|  The  judg- 
ment  reco7ered  by  Southwick  against  these  defendants  is  therefore 
oonclnsiye  against  them  on  three  points — ^that  the  highway  in  Con- 
g^  Bqnare  was  defective ;  that  Southwick  was  mjured  there 
^hile  bbId^  due  care,  and  that  he  suffered  to  the  extent  of  $10,- 
WX)."  This  was  a  case  where  the  party  sued  over  by  the  city  de- 
fended upon  the  ground  th|it  he  was  only  the  lessee  of  the  prem- 
^  and  as  such  was  not  bound  to  keep  up  a  railing  about  the 
ceDardoor. 

^e  offer  we  are  examining  in  the  case  at  bar  was  unembar- 
I'^^eed  by  aty  such  considerations,  since  it  was  not  suggested  there- 
^  that  &urDes  was  not  exercising  proper  caution — ^umt  the  com- 
ply did  not,  alone,  make  the  excavation,  or  that,  if  any  negligence 
™*ted,  it  was  not  solely  the  negligence  of  the  company. 

2d.  But  ve  are  further  of  the  opinion,  since  the  sole  purpose  of 
^  offer  was  to  show  that  the  defendant  company  was  not  ^ilty 
of  neglig^se  (unaccompanied  by  an^  claim  of  responsibihty  on 
^  pvt  of  others  for  that  negligence,  if  any  existed,  or  of  want  of 
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due  care  on  the  part  of  the  person  injured),  the  evidence  might 
well  have  been  excluded  upon  the  further  ground  of  its  immateri- 
ality to  the  issue. 

The  defendant  is  not  a  municipality,  a  department  of  the  goT- 
eming  power,  but  it  simply  occupies  the  position  of  any  private 
person  making  an  extraordmary  use  of  a  public  street,  enga^red  in 
a  work  which  is  lawful  only  because  specially  authorized  ana  while 
so  conducted  as  to  be  harmless  to  others,  but  which  becomes  a 
trespass  whenever  injury  occurs,  whether  it  results  from  negligeooe 
or  not.  The  rule  is  otherwise,  as  we  have  seen,  with  respect  to  a 
municipality ;  but  in  a  trial  by  the  injured  party  against  this  pri- 
vate corporation,  the  question  of  its  negligence  is  not  involve4'aD<l 
it  would  not  be  excused  from  responsibility  merely  by  showiig  an 
absence  of  negligence.  The  law  governing  this  question  is  well 
expounded  in  Baltimore  and  Potomac  B.  R.  Co.  v.  Beaney,  42 
Md.  131.  In  that  case  the  predent  defendant,  under  the  aulhoritj 
of  its  charter  and  of  an  ordinance  of  the  city  govemraest,  con- 
structed a  tunnel  under  the  bed  of  Wilson  street,  in  Baltimore  city. 
The  plaintiff  sued  to  recover  dams^es  to  his  house  caused  by  the 
excavation  of  the  street,  which,  as  he  alleged,  weakened  tie  lonn- 
dation  of  an  adjoining  house,  near  the  tunnel,  connected  mHi  the 
wall  of  the  plaintiff's  house  by  iron  girders,  and  caused  a  settling, 
which  cracked  the  walls  and  otherwise  injured  the  house. 

As  the  Maryland  charter  then  invoked  by  the  company  is  identi- 
cal with  that  now  relied  on,  and  the  ordinance  of  the  city  of  Balti- 
more closely  resembles  that  passed  by  the  authorities  of  tm  District 
of  Columbia,  the  decision  of  the  court  of  last  resort  in  Maryland 
upon  the  defenses  then  urged  by  the  company  is  entitled  ^o  especial 
weight,  apart  from  the  learning  of  the  court  and  the  eviient  good 
sense  of  tne  reasoning. 

The  court  says :  *'  The  appellantB  having  authority  t^  coustract 
the  tunnel,  they  contend  that  any  damage  the  appellee  may  have 
suffered  to  his  house  by  reason  of  the  excavation  of  the  street,  is 
damnum  absaue  injuria,  and  that  no  right  of  recovery  exists,  unless 
it  be  shown  tnat  the  power  delegated*  to  the  appellanls^  has  been 
illegally  or  negligently  exercised.  To  this,  however,  we  do  not 
assent. 

"  In  this  case  the  jury  have  found  that  the  property  of  the  ap- 
pellee has  been  injured  to  the  extent  of  $3,000,  and  it  would  be  a 
reproach  to  the  law  if  the  courts  were  required  to  determine  that 
it  was  a  case  of  damnum  absque  injuria,  that  there  was  no  redress 
for  such  a  wrong. 

"  As  against  a  municipal  government,  in  the  careful  exercise  of 
its  right  and  power  to  grade,  change  and  improve  the  ^reet,  there 
coidd  be  no  cause  of  action  for  any  unavoidable  injuiy  done ;  but 
as  against  the  appellants,  a  private  corporation  in  no  wi®  connected 
with  the  municipal  government,  obtaining  authority  to  use  the 


BIST.  OF  COLUMBIA  f>.  BALTIMORE,  ETC.,  B.  B.  00.        185 

fltreetg  in  an  extraordinary  manner  for  its  own  private  parpoees  and 
profit,  the  case  is  aaite  different.  As  against  such  party,  tne  owner 
of  a  plot  of  gronnd,  with  a  building  thereon,  bonnaing  on  a  street, 
is  entitled  to  the  natnral  support  which  the  bed  of  the  street  may 
afford  to  the  foundation  of  his  house.  And  notwithstanding  author- 
ity may  have  been  obtained  both  from  the  city  and  State  Legisla- 
ture to  make  the  extraordinary  uscTof  the  street,  yet  that  authority 
must  be  exercised  at  the  peril  of  the  party  to  whom  it  is  delegated; 
and  if  any  injury  accrues  to  private  property  in  the  exercise  of  the 
power  the  i>arty  producing  it  must  be  held  liable.  If,  as  we  have 
^een,  the  injury  be  produced  by  the  careless  or  negligent  exercise 
of  the  authority,.then  there  can  be  no  question  of  the  liability ;  but 
if  due  cai*  be  Sercised,  and  the  injar^is  the  Batnral  and  iJeW 
ble  result  or  consequence  of  the  doing  the  act  authorized  to  be  done, 
then,  in  a  case  like  the  present,  the  party  doing  the  act  and  pro- 
ducing the  injury  must  indemnify  the  sufferer.  That  there  was 
no  n^ligence  or  want  of  care  in  aoing  the  work,  is  no  answer  in  a 
case  lixe  this. 

^'  That  the  excavation  of  the  street  for  the  tunnel  was  lawful  and 
done  in  a  lawful  manner  at  the  time,  can  constitute  no  defense  to 
this  action,  if  damages  actually  resulted  from  the  work.  There  are 
many  cases  in  which  an  act  may  be  perfectly  lawful  in  itself,  and 
mil  continue  to  be  so,  until  damage  has  been  done  to  the  property 
or peraon  of  another;  but 'from ^e  moment  such  damage  arises, 
the  act  becomes  unlawful,  and  an  action  is  maintainable  for  the  in* 
jury.  This  is  the  case  where  a  num  sinks  mines  and  makes  exca- 
vations in  his  own  land,  doing  no  damage  in  the  first  instance  to  his 
neighbor,  but  subsequently  causing  his  neighbor's  land  or  his  house 
to  slide  down  into  the  excavation.  "  And  the  court  proceeds  at 
length  to  justify  its  position  by  reference  to  adjudged  English 
cases  of  authority,  fully  sustaining  the  opinion. 

The  rights  of  private  individuals  are  not  to  be  sacrificed  need- 
lessly to  an  act  of  incorporation.  To  the  sufferer  it  is  unimportant 
whether  his  property  or  his  person  has  been  injured  by  one  or  more 
persons  acting  in  their  individual  capacity,  or  by  the  same  persons 
carrying  on  a  similar  business  under  a  corporate  name,  which  tlie 
I^slature,  at  their  own  solicitation,  has  allowed  them  to  adopt 
solely  for  their  private  advantage.  A  railroad  may  perfectly  well 
be  built  and  used  by  a  single  individual,  as  was  the  case  with  the 
earliest  railroads  in  England,  and  probably  is  the  case  in  some  in- 
stances there  and  in  this  country  at  the  present  time.  It  was  com- 
petent for  Congress  to  empower  a  single  individual  to  excavate  K 
street  for  the  construction  of  a  tunnel  for  a  railroad.  That  per- 
mission would  give  the  individual  authority  to  make  tlie  requisite 
excavations,  so  that  he  could  not  be  considered  a  trespasser  so  long 
as  no  injury  resulted  to  others ;  but  every  step  in  his  work  would 
be  taken  at' his  peril,  and  he  would  be  answerable  for  whatever  in- 
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jnry  any  one  else  might  sustain  from  the  exercise  of  his  privilege^ 
whether  he  used  care  and  caution  or  not.  Such  franchises  mnst 
be  exercised  in  subordination  to  the  prior  existing  rights  of  the 
citizen.  For  it  cannot  be  imagined  that  any  le^slative  body 
would  attempt  the  enormity  of  granting  such  a  privilege  to  one 
citizen,  in  utter  contempt  of  the  existing  personal  rights  of  others^ 
equally  deserving  of  protection,  even  if  it  possessed  the  power  to 
do  so.  And  what  Congress  would  be  incompetent  to  grant  to  a 
single  individual  or  to  several  unincorporated,  it  would  be  equally 
powerless  to  commit  to  the  same  or  otner  individuals  trading  under 
a  corporate  title. 

In  2  Dillon  on  Municipal  Corporations,  (3d  Ed.)  ^1032,  the  po- 
sition is  thus  stated :  ^^  Ko  person,  not  even  the  adjoining  owner, 
whether  the  fee  of  the  street  be  in  himself  or  in  the  public, 
has  the  right  to  do  any  act  which  renders  the  use  of  the  street  haz- 
ardous,  or  less  secure  than  it  was  left  by  the  municipal  authorities. 
Whoever  does  so,  whether  by  excavations  made  on  the  sidewalk  by 
the  abutter,  or  by  unsafe  hatehways  left  therein,  or  by  opening  or 
leaving  open  an  area  way  in  the  pavement,  or  by  undermining  the 
street  or  sidewalk,  or  by  placing  unauthorized  oDstructions  thereon, 
which  makes  the  use  of  tne  street  unsafe  or  less  secure,  is  guilty  of 
a  nuisance  and  is  liable  to  any  person,  who,  using  due  care,  sustains 
any  special  injury  therefrom ;  and  in  such  cases  the  person  who 
created  or  continues  the  nuisance  is  thus  liable,  irrespective  of  the 
question  of  negligence  on  his  part" 

The  principle  nnds  its  support  in  the  maxim  ^^sic  utere  tuo  ut 
non  alienum  IseKlas :"  One  may  have  a  clear  right  to  the  enjoyment 
of  his  property,  and  yet  may  be  responsible  to  those  injured  by  its 
use,  notwithstanding  he  may  have  exercised  all  care  to  prevent  in- 
jury. If  injury  results,  why  should  an  innocent  third  party  bear 
it  i  In  the  case  of  Scott  ^.*Bay,  3  Md.,  445,  an  action  was  brought 
to  recover  damages  resulting  to  neighboring  property  from  the 
working  of  a  stone  quarry.  The  court  below  was  askea  to  instruct 
the  jury  ^^  that  the  defendant  had  the  right  to  quarry  stone  from 
his  quarries,  and  that  the  plaintiff  cannot  recover  for  any  injury  he 
may  have  sustained  in  consequence  of  such  quarrying,  if  the  jury 
believe  the  proper  precautions  were  used  in  working  the  quarries, 
and  that  the  injury  was  sustained  without  default  of  the  defend- 
ant.'' The  appellate  court  says :  "  If  proper  precautions  had  been 
taken  they  would  still  constitute  no  vindication  of  the  defendant 
for  the  injuries  resulting  to  the  plaintifE."  ^'  It  is  a  rule  of  the 
common  law  that  a  man  should  so  use  his  own  property  as  not  to 
hurt  or  injure  another,  and,  therefore,  if  he  carry  on  a  lawful  trade 
or  business  in  such  a  manner  as  to  prove  a  nuisance  to  his  neighbor, 
he  must  answer  in  damages.  There  are  many  cases  in  the  Dooks 
where  this  doctrine  is  applied,  and  among  tne  number  are  those 
where  a  man  erects  a  smith's-f orge,  swine-sty,  lime-kiln,  tallow-fur- 


DIST.  OF  COLUMBIA  V.  BALTIHOSE,  ETC.,  B.  B.  00.       187 

naoe,  machine  shop,  qoany  or  privy  so  near  the  dwelling  of  another 
as  to  render  it  nnnt  for  occupation." 

In  Bjlands  v.  Fletcher,  3  L.  B.,  Ho.  of  Lords,  380,  the  conrt 
say:  ^^When  one  person,  in  managing  his  own  afiairs,  causes^ 
however  innocently,  damage  to  another,  it  is  obvionsly  only  just 
diat  he  should  be  the  party  to  suffer."  He  is  bound  sic  uti  9uo  ut 
non  Isedat  alienum. 

It  would  have  been  scant  comfort  to  the  sufferer  in  the  Barnes^ 
case  to  be  assured  that  the  excavation  into  which  he  fell,  and  by  reason 
of  which  he  may  have  been  rendered  a  cripple  for  life,  was  made  with 
due  care.  The  danger  arose  from  the  very  nature  of  the  improve- 
ment, which  necessarily  rendered  the  street  unfit  for  night  tatvel ; 
yet  the  defendant  assumed  the  risks  of  its  construction. 

In  45  Md.,  135,  Lawson  v.  Price,  the  action  was  for  obstructing 
plaiDtiff's  mill-race.  The  defendant's  first  prayer  asserted  his  law- 
tol  right  to  dean  his  own  land,  and  asked  an  instruction  to  the  jury 
that  ]]^  in  exercising  this  lawful  ri^ht,  the  defendant  was  not  ^ilty 
of  negligence  in  cutting  timber  and  clearing  the  land,  the  plaintiff 
mA  not  entitled  to  recover,  although  by  reason  of  such  cuttmg  and 
dearing,  timber  or  brush  fell  into  the  mill-race,  to  the  damage  of 
the  plaintiff.    The  appellate  court  says :    ^^  The  first  prayer  was 

Sroperly  refused.  It  sought  to  make  the  appellee's  right  to  recover 
epend  upon  the  existence  of  negli^nce  on  the  part  of  the  ap- 
petlant.  The  action  was  for  obstructing  the  appellee's  miU-race  by 
throwing  or  placing  therein  or  by  cutting  and  allowing  to  fall 
therein,  trees,  logs,  chips,  branches,  &c.,  whereby  damage  accrued 
to  the  appellee.  The  question  in  such  case  is  not  whether  the  ap- 
pellant has  acted  with  due  care,  but  whether  his  acts  have  occasioned 
the  damage  complained  of.  If  the  acts  complained  of  were  done 
by  the  appellant,  or  by  his  agent  or  servant  in  the  course  of  their 
employment,  they  were  unlawful  invasions  of  the  appellee's  right 
of  property,  and  it  matters  not  that  they  were  done  without  negli- 
gence.   Negligence  is  not  the  gravamen  of  the  action." 

So  in  the  present  case.  The  infliction  of  the  injury  shows  that 
the  excavation  was  left  in  a  dangerous  condition.  The  party  mak- 
h^  it,  therefore,  was  a  trespasser,  and  he  should  no  more  be  allowed 
to  defend  himself  by  leading  off  the  plaintiff  into  an  examination 
of  his  want  of  negligence  in  committmg  the  trespass,  than  to  insist, 
if  sued  for  a  trespass  upon  another's  dose,  that  he  ploughed  his 
i^cighbor's  land  or  cut  down  his  shade  trees  with  due  circumspec- 
tion and  care.  By  the  direct  consequences  of  his  act  he  inflicted 
i^i^  npon  another,  and  the  law  cannot  be  so  unjust  as  to  exoner- 
ate hun  upon  the  plea  that  when  he  destroyed  another's  rights  he 
aid  80  wiuiout  negligence. 

S.  Does  the  fact  that  the  company  was  authorized  by  law  to 
constract  the  tunnel  render  this  principle  inapplicable  ? 

In  onr  opinion  that  circumstance  can  have  do  such  effect 
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The  legislative  permifisioii  authorized  the  defendant  to  make  an 
•extraordinary  use  of  the  highway,  in  deromtion  of  the  eommon 
right  of  use.  It  was  thereby  exonerated  from  an  action  by  the 
-city,  as  a  trespasser  ab  initio,  for  the  bare  disturbance  of  the  l)ed  of 
the  street,  which  would  lie,  in  the  absence  of  such  authorization, 
without  proof  of  special  damage. 

But  when  the  legislature,  by  giving  the  permission,  waived  this 
right  of  action,  it  did  not  design  to  waive  or  imj^air  the  right  of 
action  against  the  companv  in  respect  of  actual  injury  sustained  by 
a  citizen  from  the  excavation  of  the  street.  Nor  could  it  agree  that 
the  citizen  might  receive  such  injury  with  impunity  and  be  power- 
less to  obtain  redress  by  appeal  to  the  courts,  provided  only  the 
<x)mpany  could  show  that  it  availed  itself  of  the  unusual  and  hazard- 
ousprivilege  without  actual  negligence. 

The  authorization  by  the  city,  while  simply  estopping  itself  from 
<x)ntendin^  that  the  bare  act  oi  breaking  up  the  street  £ould  there- 
after constitute  the  company  a  trespasser,  could  not  and  did  not 
place  the  company  in  a  more  favorable  situation,  in  this  respect, 
than  was  occupied  by  the  quarry  owner  or  the  farmer  in  the  cases 
cited.  Without  any  grant  or  legislative  permission  they  had,  in 
their  quality  of  owners,  the  right  to  ouarry  their  own  stone  and  cat 
their  own  timber  on  their  own  lana,  without  being  rerarded  as 
trespassers.  And  yet  they  ,were  held  justly  liable  for  mjury  to 
their  neighbors,  arising  in  the  prosecution  oi  these  lawful  rights, 
notwithstanding  the  proof  of  absence  of  all  negligence  in  flieir 
'exercise. 

So  this  company,  after  the  legislative  permission,  had  the  right 
to  break  up  the  bed  of  that  street,  and  as  long  as  no  special  injury 
•occurred  to  others,  it  could  not  be  regarded  as  a  trespasser.  Bat 
when  such  injurv  had  been  caused,  it  became  justly  liable,  as  the 
•quarryman  and  farmer  were  held  to  be,  notwithstanding  it  might 
show  an  absence  of  all  negligence  in  the  construction  of  the  tunnel 
thus  authorized  by  the  legislature. 

In  Bobbins  v.  Chicago,  4  Wall.  676,  it  was  insisted  that  as  Bob- 
bins in  constructing  the  area  acted  under  the  express  orders  of  the 
corporation,  which  by  ordinance  had  required  the  raising  of  the 
^rade,  he  could  not  be  held  liable  at  the  suit  of  the  city.  ^^  His 
4iuthority  to  raise  the  sidewalk  to  the  new  grade,"  says  the  court, 
"is  not  contested."  It  proceeds:  "Liability  of  the  defendant, 
however,  was  not  placed  upon  the  ground  that  he  was  not  author- 
ized to  raise  the  sidewalk.  On  the  contrary,  the  jury  were  distinctly 
told  that  the  gravamen  of  the  charge  was  not  that  the  defendant 
was  engaged  m  an  unlawful  work  when  he  constructed  the  area ; 
but  the  court  placed  his  liability  upon  the  ground  that  he  left  the 
area  open  and  without  guard  to  warn  those  who  had  occasion  to 
pass  in  the  street,  so  that  the  work  which  was  originally  lawful 
became  a  nuisance,  and  was  unlawful  at  the  time  of  the  injury. 
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CoirectnesB  of  that  ingtmction  in  view  of  the  evidence  as  reported 
in  the  transcript  is  so  manifest  that  it  needs  no  support." 

The  assent  of  Chicago  that  Kobbins  should  maKe  the  improye- 
ment  was  as  full  as  that  of  the  District  of  Columbia  to  the  con- 
straction  of  the  tunnel,  but  it  gave  no  exemption  from  responsi- 
bility for  actual  injury  caused  in  the  execution  of  the  work. 

The  present  action  is  not  brought  directly  by  the  injured  party 
against  the  company,  but  by  the  District  of  Columbia  seeking  re- 
imbursement for  y^hat  it  has  been  compelled  to  pay  to  Barnes. 
Does  this  circumstance  change  the  principle  yre  nave  been  en- 
deavoring to  enforce  so  that  the  company  can  exonerate  itself  by 
showing  absence  of  negligence) 

It  cannot  be  imaginea  that  the  District  government,  when  it 
anthorized  the  company  to  make  the  tunnel  with  all  proper  care 
and  precautions,  could  have  designed  to  abandon  or  weaken  its 
daim  for  reimbursement  for  whatever  damages  it  might  be  com- 
pelled  to  pay  for  injuries  caused  by  the  excavation.  The  munici- 
pality would  unquestionably  have  refused  its  assent  to  the  permis- 
sion asked,  if  it  had  been  advised  at  the  time  that  if  it  should 
thereafter  be  compelled  to  seek  by  suit  reimbursement  for  the  bare 
amonnt  of  a  verdict  rendered  years  before  (excluding  the  varioua 
diarges  inevitably  attending  such  a  recovery^  it  would  be  obliged 
to  enter  into  a  contest  yrith  the  company  and  its  servants  in  respect 
of  a  defence  which  would  not  have  been  tolerated  in  a  suit  brought 
by  the  injured  party  against  the  company,  while  the  facts  were 
fresh  and  the  entire  evidence  accessible.  There  can  be  no  reason 
why  such  testimony  should  be  excluded  in  the  one  case  and  ad- 
mitted in  the  other,  and,  indeed,  it  would  appear  more  unreasonable 
to  allow  it  to  be  urged  against  the  municipality,  whose  bounty 
bestowed  the  original  privilege  which  the  recipient  abused  to  the 
great  expense  and  cost  of  the  city,  than  to  admit  it  against  an 
action  brought  by  the  individual  whose  ill-fortune  had  occasioned 
80  much  trouble. 

If  an  individual  or  a  corporation,  conceiving  that  the  grant  of 
the  coveted  privilege,  in  this  view  of  the  law,  is  hampered  with 
too  great  a  measure  of  responsibility,  is  therefore  inaisposed  ta 
accept  the  risk  which  proper  attention  and  care  could  certainly 
neutralize,  the  grant.ee  is  at  liberty  to  decline  its  acceptance ;  but 
if  it  be  accepted,  the  recipient  must  see  to  it  at  his  peril  that  its 
ralnable  franchise  shall  not  work  injury  to  others,  not  favored  in 
the  grants  from  the  legislature,  but  having  no  other  function  to 
perfoim  with  respect  to  the  railroad,  except  to  pay  fares  and  on 
occasions  defend  its  property  from  casualty  or  violence. 

Tliird.  The  defendant  also  offered  to  prove  irregularities  of  the 
ground  on  Virginia  avenue  and  K  street ;  that  the  avenue  was  the 
more  elevated,  and  that  because  of  the  nowage  of  rain  water  and 
the  passage  of  wagons,  £  street,  during  the  work  on  the  tunnc!^ 
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was  in  a  very  bad  condition.  This  was  reallj  the  effect  and  sab- 
stance  of  the  extended  offer,  which  was  maae  without  any  state- 
ment of  its  purpose,  and  which,  so  far  as  we  can  see  from  the 
record,  was  entirely  irrelevant  and  immaterial.    Even  with  the  ex- 

Elanation  offered  by  counsel  in  the  argument  we  are  unable  to  see 
ow  it  was  admissible,  under  any  issue  in  the  case,  and  we  think 
the  exclusion  was  proper. 

Fourth.  There  was  a  further  offer  ^^to  prove — ^that  the  defend- 
ant company  was  under  no  obligation  to  erect  barricades  at  the 
tunnel  to  prevent  accidents." 

The  language  seems  to  have  been  taken  from  an  expression  of 
the  Supreme  Oourt  in  2  Black,  423,  where  the  court  says :  ^  Bob- 
'  bins  is  not,  however,  estopped  from  showing  that  he  was  under  no 
obligation  to  keep  the  street  in  a  safe  concution,"  etc  The  court 
was  tJ^ere  speaking  of  Bobbins'  defence,  that  the  contractor  was  tiie 
responsible  party,  and  the  sense  of  the  passage  is  reached  by  em- 
phasizing the  personal  pronoun  ^^  he."  But  as  stated  in  this  excen* 
tion,  this  was  simply  an  offer  on  the  part  of  the  defendant  to  estab- 
lish by  evidence  lief  ore  the  jury  a  proposition  of  law  as  to  the 
liability  of  the  company  to  take  measures  to  prevent  accidents  st 
the  tunnel  by  erecting  tirricades.     The  offer  was  properlv  reiectei 

Fifth.  In  the  absence  of  any  evidence  on  the  part  of  me  defends 
ant,  the  instructions  of  the  jud^  were  entirelv  proper. 

The  first  objection  of  the  defendant,  that  tne  instructions  were 
erroneous  because  they  authorized  the  jury  to  bring  in  any  verdict 
(by  which  we  conclude  was  intended  any  verdict  for  the  plaintifi), 
has  already  been  disj^osed  of. 

The  second  objection,  that  the  plaintiff  in  the  case  was  not  ^- 
titled  in  anv  event  to  recover  against  the  defendant  for  interest 
paid  upon  tne  said  judgment,  nor  for  any  costs  paid  on  account  of 
the  said  suit  of  Barnes  v.  The  District  of  Columbia,  did  not  arise 
out  of  anything  in  the  judge's  instruction,  which  simply  said  'Hhe 
plaintiff  was  entitled  to  recover  the  amount  of  the  judgment  which 
it  has  paid,"  saying  nothing  of  interest  or  costs. 

Nor  was  the  proposition  in  any  manner  presented  to  the  oonrt 
by  the  defendant  lor  its  ruling,  nor  can  we  see  that  it  was  ever 
pLed  on  by  the  court  *' 

In  Bobbins  v.  Ohicago,  4  WalL  663,  the  Oircuit  Court  chaiged 
the  jury  that  the  city  was  entitled  to  recover  the  amount  of  the 
judgment  it  had  paid,  with  interest,  and  the  Supreme  Conrt  af- 
firmed the  rulings  throughout,  including  this. 

We  do  not  tmnk  section  829,  Bevised  Statutes  District  of  Col- 
nmbia,  sustains  the  contention  of  the  defendant,  that  such  a  conrse 
would  not  be  proper  in  this  jurisdiction. 

The  District  of  Columbia,  because  of  the  defendant's  defanit, 
was  obliged  to  pay  in  discharge  of  a  judgment  against  it,  a  largo 
sum  of  money,  part  of  which,  as  it  happened,  consisted  of  inter^ 
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and  costs ;  and  it  is  simply  daiming  in  this  action  reimbursement 
for  what  it  was  thns  obliged  to  pay  oy  reason  of  the  def aidt  of  the 
ddendant.  In  National  Bank  v*  Mechanics'  Bank,  94  XT.  S,  440, 
the  conrt  decided  the  depositors  in  a  suspended  national  bank  were 
entitled  to  receive  interest  from  the  bank  from  the  time  of  the 
demand  for  their  money,  although  the  Comptroller  of  the  Currency 
had  urged  that  the  statute  gave  no  such  allowance.  Mr.  Justice 
Swayne  adds  this  language  in  his  opinion :  ^^  The  plaintifE  in  this 
action  was  entitled  ex  oe^uo  et  bono  to  the  mone^  sought  to  be 
recovered.  Where  the  n^ht  to  recover  exists  in  tms  dass  of  cases, 
it  includes  interest  as  well  as  principal,  unless  there  is  something 
which  would  render  the  payment  of  the  former  inequitable." 

In  2d  Burr.  1087,  Bobinson  v.  Bland,  Lord  Mansfield  said :  ^^  The 
interest  is  an  accessory  to  the  principal,  and  the  plaintiff  cannot 
bring  a  new  action  for  any  interest  grown  due  between  the  com- 
mencement of  his  action  and  the  judgment  in  it,  and  I  do  not  biow 
of  any  courts  in  any  country  (and  1  have  looked  into  the  matter) 
whic£  did  not  cany  interest  down  to  the  last  act  by  which  the  sum 
was  liauidated." 

If  tne  point  were  therefore  properly  before  us  we  should  decide 
it  against  the  defendant  Indeed,  a  strict  application  of  the  rulings 
of  the  Supreme  Court  in  R  B.  Co.  v.  Yamell,  98  IT.  S.  479,  and 
in  similar  cases,  would  perhaps  have  excluded  us  from  considering 
others  of  the  questions  we  have  felt  it  our  duty  to  discuss,  because 
of  their  public  importance. 

The  judgment  below  is  affirmed. 

The  Chief  Justice  and  Associate  Justices  Hagner  and  James  sat 
in  this  case. 
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(Ad9(me$  cats,  Pmintyloania.  January  2, 1882.) 

,  A  railroad  company,  authorized  by  its  charter  to  conrtmct  a  road  from  an 
incorporated  dty  to  another  point,  accepted  an  ordinance  paaaed  by  the 
Gooncfla  of  aaid  dty,  grantinff  it  a  right  of  way  up  to  a  certain  point  therein. 
It  then  boilt  its  track  up  to  that  pointy  and  established  there  its  freight  and 
I»»ei]ger  depots.  There  was  no  other  act  upon  its  part  indicating  an  inten- 
tion to  fix  the  terminus  at  that  point: 

Btid,  thflA  the  power  reposed  in  the  company  to  locate  and  establish  a 
terminiis  had  not  been  ezhaosted,  and  that  it  might,  with  the  consent  of  the 
city  oonndls,  subsequently  extend  its  line  to  a  point  beyond  that  where  its 
depots  were  situate. 

independently  of  the  question  whether  the  company  had  fixed  its  terminus, 
the  oonstmction  of  the  new  track,  above  referred  to,  was  fully  authorised  by 
tbe  Act  of  April  4, 1868, 1 9  (P.  L.  62),  enabling  railroads  to  construct  such 
branches  from  their  main  lines  as  they  may  deem  necessary  to  increase  their 
boaness  and  accommodate  the  public. 
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The  coDstnictioQ  of  such  new  track  by  virtue  of  an  ordinance  of  the  dtj 
councils,  whereby  certain  proTisions  were  made  as  to  its  location  and  grade, 
was  fully  authorized  by  the  Act  of  June  9,  1874  (P.  L.  282),  enabling  cities 
to  contract  with  railroad  companies  for  the  relocating,  changing  or  elevating 
of  tracks  so  as  to  secure  the  safety  of  life  or  property,  and  promote  the  in- 
terests of  the  municipality. 

The  land  of  a  railroad  company,  consisting  of  a  portion  of  a  disused  public 
canal  purchased  from  the  Commonwealth,  upon  which  no  tracks  are  actuillj 
laid  by  the  owner,  although  they  are  shortly  to  be  laid,  is  liable  to  be  crossed 
by  the  tracks  of  another  railroad  company  in  such  a  manner  as  will  not 
interfere  with  the  use  thereof  by  the  owner  for  the  construction  of  a  railroad. 

Appeal  from  a  decree  of  the  C!ommon  Pleas  No.  2,  of  AU^banj 
County. 

.  Bill  in  equity,  between  the  Western  Pennnsylvania  R  R 
Co.y  complainant,  and  the  Pittsbnrg  and  Western  R  E. 
Co.,  defendant,  whereby  the  company  complainant  sought  to 
enjoin  the  company  defendant  from  laying  its  ti*acks  OTer  the 
company  complainant's  property.  An  answer  being  filed,  the 
cause  was  referred  to  K.  6.  Camahan,  Esq.,  as  examiner  and 
master,  who  found  tlie  facts  to  be  substantially  as  follows  :— 

The  company  complainant  is  the  owner  of  a  certain  disused  part 
of  the  Pennsylvania  Canal  between  Federal  Street  and  the  Alle- 
ghany River,  in  the  city  of  Alleghany.  Its  title  thereto  is  derived 
tlirongh  divers  mesne  conveyances  from  a  sale  by  the  common- 
wealth of  the  said  canal  bed.  xTo  tracks  have  hitherto  been  laid  bv 
the  company  complainant  on  said  canal  bed,  but  the  bill  averred 
that  the  time  had  come  when  it  would  be  expedient  and  necessaiy 
for  the  company  complainant  to  lay  such  tracks.  The  company 
defendant  became  by  purchase  in  1879  owner  of  the  proper^  and 
franchises  of  the  Pittsburg,  New  Castle,  and  Lake  Erie  K.  R 
Co.  This  last-named  company  had  been  incorporated  with 
power  to  construct  a  narrow-guage  road  from  Alleghany  City  to 
Wurtemburg,  in  Lawrence  County.  An  oi*dinance  was  passed  in 
1877  by  the  Councils  of  Alleghany  City,  gi-anting  the  last-named 
company  a  right  of  way  as  far  west  as  the  east  Ime  of  Sandusky 
Street.  This  ordinance  the  company  accepted,  and  proceeded  to 
build  its  road,  which  was  marked  as  extending  as  far  west  as  San- 
dusky Street.  The  road  was  still  incomplete  at  the  time  of  the 
sale  to  the  company  defendant.  The  company  defendant,  imme- 
diately after  its  purchase,  proceeded  with  the  construction  of  the 
road  as  already  marked  out,  and,  purchasing  a  lot  on  the  east  side 
of  Sandusky  Street,  erected  there  its  passenger  and  freight  depots, 
which,  on  completion  of  the  line,  it  began  to  use.  There  was  no 
specific  act  of  the  Board  of  Directors  shown  fixing  tlie  western 
terminus  of  their  road  at  the  site  of  their  depots. 

In  1880  the  Councils  of  the  City  of  Alleghany  passed  an 
ordinance  granting  to  the  company  defendant  a  rignt  to  lay  its 
tracks  along  River  Avenue  by  tne  Alleghany  River  westwara  of 
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Sandusky  Street,  to  tlie  western  limits  of  the  city.  This  ordinance 
the  company  defendant  accepted,  and  thereupon  proceeded  to  build 
its  tracks  along  River  Avenue,  proposing  to  continue  them  so  as  to 
cross  complainant's  canal  property  by  a  bridge  twenty-one  feet  hi^h. 
The  company  complainant  souglit  to  restrain  the  crossing  of  its 
property  by  the  company  defendant's  tracks  in  the  manner  afore- 
said. 

The  company  complainant  claimed  that  the  company  defendant 
had  no  right  to  construct  its  road  westward  from  Sandusky  Street, 
because  it  had  fixed  upon  the  east  side  of  that  street  as  its  terminus. 
The  master  was,  however,  of  opinion  that  the  mere  act  of  the 
company  defendant's  predecessor  in  title  in  accepting  the  ordinance 
of  1877,  and  of  tUe  company  defendant  in  constructing  its  line  up 
to  and  its  depots  on  the  east  side  of  Sandusky  Street,  did  not  fix 
its  terminus  at  that  point.  He  was  of  opinion,  moreover,  that  the 
track  boilt  by  the  company  defendant  westward  of  that  point,  in 
pursuance  of  the  ordinance  of  1880,  was  a  branch  of  the  main  line 
of  its  road,  and,  as  such,  fully  authorized  by  the  Act  of  April  4, 
1868,  §  9  (P.  L.  62),  and  further  that  it  was  authorized  by  the  Act 
of  June  9, 1874  (P.  L.  282).  He  reported  in  addition  that  there 
was  no  reason  why  the  company  defendant  should  not  construct  its 
tracks  over  the  property  of  the  company  complainant  by  the  bridge 
as  proposed,  and  tlieren>re  recommended  that  the  bill  be  dismissed. 

Exceptions  were  filed  to  this  report,  and  were  substantially  dis- 
nufised  by  the  Court  in  an  opinion  by  Ewing,  P.  J.,  a  decree, 
however,  being  entered  fixing  the  height  of  the  company  de- 
fendant's bridge  over  the  company  complainant's  land  at  twenty- 
one  feet,  requiring  ti^t  the  bridge  should  rest  on  abutments  entirely 
outside  the  company  complainant's  land,  and  granting  to  the  com- 
pany complainant  tne  right  to  make  use  of  the  company  defendant's 
oridse  to  cross  the  tracks  thereon  at  grade  upon  such  terms  as 
Hhoiud  be  specified  by  the  Court  when  the  complainant  resolved  to 
nake  such  crossing. 

The  company  complainant  thereupon  took  this  appeal,  assigning 
for  error,  inter  alia,  tne  dismissal  of  the  exceptions  to  the  master's 
report  and  the  entry  of  the  decree  as  above. 

Hampton  &  Dalzell,  for  the  appellant. 

By  the  city  ordinance  of  1877  and  the  assent  of  the  company  de- 
fendant a  contract  was  constituted,  which  finally  fixed  and  established 
the  western  terminus  of  the  road  at  Sandusky  Street.  Birmingham 
Pass.  Ry.  Co.  V.  Borough  of  Birmingham,  1  Smith,  41. 

The  city  might  have  refused  permission,  the  company  might 
have  declined  to  accept;  but  they  did  not.  The  election  was 
made,  and  is  complete  and  binding  on  both  parties,  and  the  power 
vas  exhausted  to  make  a  new  location  or  establish  another  terminus. 
The  rule  of  the  common  law  is  that  ^^  if  a  man  determines  his  elec- 
tion, it  shall  be  determined  forever."  Com.  Dig.,  Tit.  Election,  C. 

4  A.  &  E.  R  Gas.— 13 
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3 ;  Rol.  Abr.  726, 1. 16 ;  State  v.  Turnpike  Co.,  10  Conn.  157; 
Turnpike  Co.  v.  Hosmer,  12  Conn.  361 ;  Turnpike  Co.  v.  Turn- 
pike Co.,  2  Swan,  282 ;  Mason  v.  Brooklyn  City  &  N.  R  Co.,  35 
Barbour,  373. 

Further,  it  is  necessary  under  the  first  section  of  the  Act  of  1868, 
and  the  10th  section  of  the  Act  of  1849,  for  a  railroad  company 
accurately  to  define  their  location  and  termini.  The  law 
them  as  mdicati  ve  of  the  beginning  and  endin/^  of  the  railroad^  and 
demands  that  they  shall  be  certainly  defined.  Koad  in  Lower 
Merion,  8  Smith,  66;  Bean's  Boad,  11  Casey,  280;  Boad  in 
Lower  Salford,  1  Casey,  524. 

The  reasoning  of  these  cases  appHes  with  greater  force  to  rail- 
road companies,  for  they  locate  their  lines  and  establish  termini 
independently  of  the  Courts,  and  the  acts  giving  them  corporate 
life  should  be  more  stringently  construed  tli^the  Acts  authorizing 
the  laying  out  of  township  roads. 

It  is  argued  that  the  omcerB  of  the  company  defendant  did  not 
intend  to  fix  the  terminus  at  the  line  of  Sandusky  Street  by  accept- 
ing the  ordinance.  But  a  contract  thus  free  from  doubt  must  oe 
construed  independently  of  parol  proof,  and  cannot  be  altered  or 
varied  upon  the  opinion  of  witnesses  who  were  present  when  it  was 
made.  *^  Where  there  is  no  ambi^ity  in  an  agreement,  parol  evi- 
dence of  the  intention  of  the  parties  is  inadmissible."  Brightly's 
Dig.  990;  Rsher  v.  Deibert's  Amn'r,  4  Smith,  463. 

The  proposed  road  could  not  be  built  as  an  extension  of  the 
main  line.  Although  a  railroad  may  use  some  discretion  in  con- 
structing its  road,  it  cannot,  after  the  track  is  located,  make  a  re- 
location or  abandon  a  route  once  adopted  for  a  more  eligible  one, 
nor  use  this  power  for  making  an  extension.  Note  to  p.  295  of 
Green's  Brice^s  Ultra  Vires ;  Peavey  v,  Calais  R.  R.  Co.,  30  Maine, 
498 ;  Morris  &  Essex  R.  R.  Co.  v.  Central  R.  R.  Co.,  2  Vroom, 
205  ;  Moorhead  v.  Little  Miami  R.  R.  Co.,  17  Ohio,  340 ;  Bruning 
V.  K  O.  C.  &  B.  Co.,  12  La,  An.  541. 

Nor  could  it  be  built  as  a  branch  under  the  Acts  of  1849  and 
1868.  A  branch  is  an  independent  road,  which,  though  incident 
to  the  main  line,  is  wholly  separate  and  distinct  from  the  stem 
which  it  feeds.  The  idea  of  a  branch  which  shall  be  a  prolong- 
tion  of  the  main  line  is  expressly  excluded  in  terms  irom  the 
general  branching  power  given  by  the  Act  of  1868. 

Finally,  the  lacking  corporate  power  is  not  supplied  by  the  Act 
of  June  9, 1874  (P.  L.  282),  whereby  municipalities  are  authorized 
to  enter  into  contracts  with  railroad  companies  for  the  purpose  of 
relocating  railroads  already  located  within  their  limits,  for  tne  Act 
has  no  relation  to  either  extensions  or  branches. 

It  necessarily  follows  that  no  authority  exists  in  the  defendant 
conipany  to  appropriate  the  plaiHtifPs  property  under  the  right  of 
eminent  domain. 
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A.  M.  Brown,  for  the  appellee. 

The  company  defendant,  under  its  delegated  right  of  eminent 
domain,  has  corporate  power  to  take  and  appropriate  private  prop- 
ertr,  subject  only  to  the  limitation  as  to  use  of  tne  pablic  highways. 
It  bad  dl  this  power  independent  of  the  municipaianthoritiee.  iBy 
accepting  the  ordinance  passed  by  the  Conncils  of  the  city  of  Alle- 
ghany, it  had  further  the  ri^ht  to  occupy  the  streets  oi  the  dty. 
Oet/s  Appeal,  10  Weekly  iNotes,  453. 

The  road  was  not  an  extension  but  a  branch.  It  is  not  necessary 
that  a  branch  should  go  at  right  angles  to  the  main  line.  Mayor, 
etc.,  of  Pittsburg  v.  The  P.  K.  R.  Co.,  12  Wr.  355. 

But  the  power  of  the  defendant  to  construct  its  road  to  the 
western  line  of  the  city  may  be  sustained  on  other  grounds.  The 
Act  of  June  9,  1874,  authorized  the  defendant  company  and  the 
city  to  make  the  contract  contained  in  the  ordinance  of  1880.  That 
Act  ^ives  to  municipal  corporations  the  power  to  relocate  railroads 
withm  their  limits^  and  for  that  purpose  they  can  change  a  prior 
contract  with  a  railroad  company,  or  make  an  entirely  new  one. 
Duncan  v.  P.  R.  R.  Co.,  7  Weekly  Notes,  551. 

Eaih-oad  companies  are  incorporated  with  a  view  to  the  public 
^ood  they  may  subserve,  and,  with  the  accommodation  of  the  public 
m  view,  they  will  not  be  compelled  to  permanently  locate  their 
property  at  a  particular  place  in  order  to  promote  private  advantage. 
A  charter  fixing  the  terminus  of  a  railroad  at  or  near  a  certain 
point  gives  the  company  a  lar^  discretion,  which  will  not  be  inter- 
lered  with  except  for  bad  faith.  Constitution  of  Penna.,  Art. 
XVII.,  sec.  1 ;  Marsh  v.  Pairbury  B.  R.  Co.,  14  Am.  Law  Reg. 
m ;  Marsh  v.  P.  P.  &  N.  W.  R^y  Co.,  12  Id.  390 ;  Pall  River 
hon  Works  Co.  v.  Old  Colony  R.  R  Co.,  2  Id.  699 ;  Parke's  Ap- 
peal, 14  Smith,  137. 

A  corporation,  by  its  delegated  power  of  eminent  domain,  may 
take  the  property  of  another  corporation  upon  making  compensa- 
tion; 1  Redf.  on  Railways,  §§  1,  4, 10;  Vermont  v.  fi.,  C.  &  M. 
R.  R.  Co.,  26  Vt.  433 ;  P.  &  B.  R.  R.  Co.  v.  City  of  Philadelphia, 
11  Wr.  329 ;  Com.  v.  Penna.  Canal  Co.,  16  Smith,  47 ;  In  re 
Towanda  Bridge  Co.,  10  Norris,  216;  Constitution  of  Penna., 
Art  I.,  sec.  10 ;  Art.  XVI.,  sec.  3 ;  Illinois  Central  R'y  Co.  v 
United  States,  20  Law  Rep.  630. 

January  2, 1882.  The  Coubt.— -The  right  of  the  Pittsburg  and 
Western  K.  R.  Co.,  under  its  charter  and  ordinances  of  the  city 
of  Alleghany,  to  locate  and  construct  its  railroad  along  the  Alle- 
ghany and  Ohio  rivers,  within  said  city,  from  the  eastern  to  the 
western  boundary  thereof,  has  been  so  conclusively  shown  by  the 
learned  master,  in  his  able  and  exhaustive  report,  that  it  is  unneces- 
sary to  add  anything  to  the  reasons  given  or  authorities  cited  in 
mpport  of  that  condusion. 
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The  Pittsbar^,  New  Castle,  and  Lake  Erie  "EL  "EL  Co.,  which 
waB  succeeded  in  title  by  the  appellee,  was  incorporated  in  Sep- 
tember, 1877,  under  the  provisions  of  the  Act  of  April  4th,  1868, 
and  its  supplements,  with  power  to  construct  a  narrow-guage  rail- 
road from  Alleghany  City  to  the  village  of  Wurtemburg,  in  Law- 
rence County,  ra. 

The  company  immediately  after  its  organization  commenced  the 
work  of  construction,  obtained  from  the  city  of  Alleghany  the  liAt 
of  way  for  a  single  or  double  track  ^'  along  the  bamc  of  the  Alle- 
ghany Biver,  or  upon  Biver  Avenue  from  the  eastern  terminus  of 
the  city  to  the  east  end  of  Sandusky  Street ;"  and  in  less  than  two 

J  rears  had  completed  the  greater  part  of  its  road  outside  the  ci^ 
imits.  In  August,  1879,  all  its  property,  rights,  franchises,  etc!, 
were  sold  by  the  sheriff  and  duly  conveyed  to  the  purchasen,  who 
associated  themselves  as  the  Pittsburg  and  Western  R  R.  Go. 
by  which  name  they  were  incorporated  in  October  of  tlu:^  yea: 
The  new  company  having  thus  succeeded  to  all  the  pioperty.  nefatc, 
and  franchises  of  the  Pittsburg,  New  Castle  and  Laike'wdiL  S> 
Co.  took  possession  of  the  road  and  proceeded  to  complete  the 
same. 

In  the  early  part  of  January,  1880,  that  portzon  thereof  betweei 
the  eastern  line  of  Sandusky  Street  and  the  borough  of  Etna  was 
opened  for  trade  and  travel. 

The  main  contention  of  appellant  was  that  liie  Fitteburg  and 
Western  B.  B.  Co.  has  no  authority  to  extend  its  road  west  of 
the  eastern  line  of  Sanduskv  Street,  because  its  predecessor  in  title 
had  located,  marked,  and  determined  the  route  of  the  road^  and 
by  accepting  the  ordinance  granting  the  rieht  of  way  to  the  east 
line  of  Sandusky  Street  had  selected  and  finally  fixad  that  point 
as  its  western  terminus ;  and  also  because  the  appellee,  after  ac- 
quiring title,  had  completed  the  road  to  that  point,  purdiased 
Eroperty  and  established  its  terminal  depot  there.  On  the  other 
and  it  was  contended  that  the  western  terminus  of  the  road  had 
never  been  definitely  settled  either  by  the  original  company  or  itc 
successor ;  that  it  ha[d  always  been  the  fixed  purpose  of  both  oCRn- 
panies,  while  they  respectively  owned  and  controlled  the  road,  to 
reach  the  western  boundary  of  Alleghany  City  as  soon  as  th?  neces- 
sary consent  thereto  of  the  city  councils  could  be  obtained. 

After  a  careful  consideration  of  the  evidence  bearing  on  this  enb- 
ject,  the  learned  master  found  in  favor  of  the  appellee ;  and  in  this 
we  think  he  was  clearly  right.  Without  referring  specially  to  the 
pounds  on  which  his  conclusions  are  based  it  is  sufficient  to  say 
mat  they  are  entirely  satisfactory.  The  power  to  locate  and  estab- 
lish the  western  terminus  of  the  road  in  Alleghany  City  had  not 
been  exhausted  by  any  act  of  appellant  or  its  predecessor ;  and  bj 
virtue  of  its  charter  and  the  ordinance  of  September  9th,  1880, 
granting  the  right  of  way  to  the  appellee,  it  is  clearly  authorized 
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to  ooDBtrnct  and  operate  its  road  along  the  bank  of  the  Alleghany 
and  Ohio  risers,  or  upon  River  Avenue  to  the  western  boundary 
of  the  dtj,  subject  to  the  conditions  and  restrictions  imposed  by 
the  ordinance  last  mentioned. 

It  is  tme  the  original  company  was  chartered  to  construct  a  road 
''from  the  city  of  Alleghany,"  etc.,  but  that  clearly  means  from 
any  point  within  the  city.  Moreover,  companies  chartered  eiUier 
under  the  Act  of  1849  or  the  Act  of  1868,  are  expressly  authorized 
to  extend  their  respective  roads  into  any  city,  town,  or  village 
named  in  their  charter  as  a  terminal  point,  provided  that  in  the 
cage  of  an  incorporated  city  the  streets,  lanes,  and  alleys  thereof 
fihall  not  be  occupied  by  any  such  railroad  without  the  consent  of  • 
the  corporate  autiiorities  first  had  and  obtained.  In  this  case  sudi 
authority  was  expressly  given  by  ordinance. 

Independently  of  the  foregoing  conclusion,  and  on  the  assump- 
tion that  the  eastern  line  of  Sandusky  Street  had  been  selected  and 
fixed  by  the  company  as  the  western  terminus  of  its  road,  the 
learned  master  also  held  that  the  appellee  is  authorized  to  con- 
struct its  road  from  the  east  line  of  Sandusky  Street  to  the  western 
boundary  of  the  city,  either  under  the  power  contained  in  the 
ninth  section  of  the  Act  of  1868,  ^'  to  construct  such  branches  from 
its  nudn  line  as  it  may  deem  necessary  to  increase  its  business  and 
aoeommodate  the  trade  and  travel  of  the  public,"  or  under  the 
promions  of  the  Act  of  June  9th,  1874,  P.  L.  282,  in  connection 
with  the  ordinance  of  September  9th,  1880. 

The  branching  power  given  by  the  9th  section  of  the  Act  of 
1868,  is  sufficiently  broad  and  comprehensive  to  authorize  the  con- 
struction of  the  road  in  question  as  a  branch ;  and  there  is  no  valid 
reason  why  it  may  not  be  constructed  from  the  terminus  as  well 
as  from  any  other  point  on  the  main  line  of  the  road.  The  letter 
as  well  as  the  spirit  of  the  section  justifies  the  construction  put 
upon  it  by  the  master. 

The  Act  of  1874  declares,  "That  the  proper  authorities  of  any 
county,  city,  town,  or  township  of  this  State,  respectivery,  be  ana 
they  are  hereby  authorized  and  empowered  to  enter  into  contracts 
with  any  of  the  railroad  companies,  whose  roads  enter  the  limits, 
respectively,  whereby  the  said  railroad  company  may  relocate, 
change,  or  elevate  their  railroads  within  such  limits  or  either  of 
them,  in  such  manner  as  in  the  judgment  of  such  authorities,  re- 
spectively, may  be  best  adapted  to  secure  the  safety  of  lives  and 
property,  and  promote  the  interest  of  sai^  county,  city,  town,  or 
township ;  ana  for  that  purpose  the  said  authorities  shall  have 
power  to  do  all  such  acts  as  may  be  necessary  and  proper  to  effect- 
ually carry  out  such  contracts,"  etc.  This  is  a  general  law,  mani- 
festly intended  to  provide  for  a  class  of  cases  in  which,  before  the 
adoption  of  our  present  Constitution,  special  legislation  was  fre- 
quently invoked.    As  the  natural  result  of  the  rapid  development 
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of  onr  material  r^Bonrces  and  growth  of  population,  especially  in 
onr  larger  cities,  the  public  interest,  convenience,  and  safety  ^m 
time  to  time  reanire  changes  both  in  the  location  and  coustmcdon 
of  railroads.  Tne  Legislature,  recognizing  these  facts,  authorized 
the  proper  authorities  of  the  respective  municipal  dLstricte  men- 
tioned m  the  Act  to  enter  into  contracts  for  making  such  chaiig^ 
as  in  their  judgment  may  be  best  adapted  to  secure  me  safety  of  £fe 
and  property,  and  at  the  same  time  promote  the  inters  of  the  par- 
ticular municipality.  The  ordinance  of  September,  1880,  wmch 
was  accepted  by  the  appellee  and  forms  a  contract  between  it  and 
the  city  of  Allegheny,  is  carefully  drawn,  and  its  provisions  well 
ffuarded  with  the  view  of  securing  the  several  objects  contemphiied 
by  the  Act  of  1874  If,  in  the  jud^ent  of  the  city  council^  the 
terms  and  conditions  on  which  the  right  of  way  was  granted  to  the 
appellee  were  best  calculated  to  secure  tiie  safety  of  nfe  and  prop- 
erty and  promote  the  interest  of  the  dly,  their  right  to  make  the 
contract  cannot  be  questioned ;  and  it  is  equally  clear  that  the 
appellee  was  authorized  to  accept  and  carry  out  the  provisions  of 
the  ordinance. 

We  think,  therefore,  that  on  either  of  the  grounds  stated  and 
discussed  at  length  by  the  master,  the  appellee  has  the  necessary 
corporate  authority  to  construct  its  road  from  the  eastern  to  the 
western  boundary  of  the  city  on  the  route  specified  in  the  ordi- 
nances granting  tne  ri^ht  of  way. 

The  corporate  of  the  appellee,  thus  to  locate  and  construct  itft 
railroad,  being  settled,  the  next  question  is  whether  for  the  purpose 
of  either  a  grade  or  overhead  crossing,  it  has  a  right  to  appropri- 
ate any  part  of  the  strip  of  land  claimed  by  appeUant  under  title 
derived  from  the  Commonwealth.  The  validity  of  appellant's  title, 
and  its  right  to  hold  and  use  the  strip  of  land  known  as  the  canal 
lot  for  raSroad  purposes  cannot  be  doubted.  It  has  been  definitdy 
settled,  by  an  unbroken  line  of  decisions,  that  the  Commonwealth 
acquired  an  absolute  estate  in  perpetuity  in  the  land  taken  and 
occupied  for  canal  purposes ;  ana  by  virtue  of  the  Act  authorizing 
the  sale  of  the  main  hne  of  the  public  works  and  sundry  mesne 
conveyances,  that  title,  which  for  all  practical  purposes,  was  a  fee 
simple,  became  vested  in  the  appellant  company  (Com.  v.  McAllis- 
ter, 2  Watts,  190 ;  Haldeman  v.  Pa.  R  K.  Co.,  14  Wright,  435; 
Craig  V.  Alleghany  City,  3  P.  P.  Smith,  477 ;  Kobinson  v.  West 
Penna.  R  R.  Co.,  22  P.  F.  Smith,  316).  By  subsequent  legisla- 
tion, the  appellant  was  authorized  to  construct  and  maintain  on 
the  bed  oi  the  canal  a  railroad,  with  branches,  etc. ;  while  the 
company  appellant  is  thus  invested  with  an  absolute  title  in  fee  to 
the  canal  lot,  with  the  right  to  use  the  same  for  railroad  purposeB, 
it  by  no  means  follows  that  its  rights  are  so  sacred  or  exclosije 
tha^  under  the  proper  exercise  of  the  power  of  eminent  domain, 
its  property  may  not  be  subjected  to  an  easement  in  favor  of  the 
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appellee  or  any  other  railroad  company.    If  a  crossing  can  be 
erocted,  either  at  grade  or  by  means  of  a  yiaduct,  without  materi- 
ally interfering  with  appellant  in  the  exercise  and  enjoyment  of 
its  franchise,  Vie  right  to  make  such  crossing,  upon  paying  or 
securing  the  payment  of  adequate  compensation,  cannot  be  doubted ; 
as  yet  appellant  has  not  constructed  a  branch  road  at  the  point  of 
tho  proposed  crossing,  but  it  is  no  doubt  practicable  to  do  so ;  and 
it  is  averred  in  the  bill  that  in  the  jud^ent  of  its  Board  of  Direc- 
tors, the  time  has  come  when  a  track  should  be  built  from  the  low 
water  mark  on  the  Alleghany  River,  to  the  Pittsburg,  Ft.  Wayne, 
and  Ohicago  Ry.,  by  means  whereof  the  company  will  have  an 
outlet  for  its  traffic  to  and  from  the  river  as  tne  Commonwealth 
had  when  the  canal  was  in  operation.     Assuming,  then,  that  a 
transfer  track  will  forthwith  be  constructed  on  the  canal  lot,  from 
the  Pittsburg,  Ft.  Wayne,  and  Ohicago  Ry.  to  low  water  mark 
on  the  river,  will  the  proposed  crossing,  by  a  viaduct  at  least 
twenty-one  feet  in  the  clear  above  low  water  mark,  supported  by 
abutments  located  entirely  outside  the  lines  of  appellant's  lo^ 
materially  interfere  with  the  use  and  enjoyment  of  such  transfer 
branch  ?    The  decided  weight  of  the  testimony  is  that  it  will  not ; 
and  the  finding  of  the  Master,  concurred  in  by  the  Court,  is  to  the 
same  effect.   The  decree  is  accordingly  so  framed  that  the  appellee, 
in  constructing  its  bridge  across  the  lot  in  question,  is  required  to 
place  the  same  ^'  at  sucn  an  elevation  as  to  leave  at  least  twenty- 
one  dear  feet  between  the  lowest  part  of  said  bridge  and  the 
datum  line  of  the  city  of  Alleghany."     The  decree  further  pro- 
videSy  ^'  that  said  bridge  shall  rest  on  abutments  entirely  astride  of 
the  lines  of  plaintifiPs  property,  and  shall  not  be  supported  by  any 
pier  or  other  support  resting  on  plaintiffs  land ;  tnat  defendant's 
road  and  the  whole  width  of  ground  taken  at  the  crossing  of  plain- 
tiff's land  shall  not  exceed  twenty-four  feet,  and  tho  length  thereof 
shall  be  the  width  of  plaintiffs  land,  wludi  is  sixty-two  feet,  more 
or  less,"  and,  in  view  of  the  future  practicability  or  necessity  for 
the  appellant  companv  to  cross  appellee's  road  at  grade,  the  Court 
has  idso  very  properly  secured  to  it  that  privilege,  coupled  with 
the  right  to  make  application  to  the  Court  for  a  decree  defining 
the  terms  and  conditions  upon  which  such  grade  crossing  shall  be 
constructed  and  maintained. 

After  a  careful  examination  of  the  record,  we  find  nothing  in  the 
decree  of  which  the  appellant  has  any  reason  to  complain. 
Decree  affirmed  and  appeal  dismissed  at  the  costs  oi  the  appellant. 
Opinion  by  Sterbett,  J. 
QoBDoir  and  Gsbsn,  J  J.,  absent. 

Although  the  decision  of  the  above  case  turned  to  a  very  great  degree 
upon  the  peculiar  facts,  it  will,  nevertheless,  be  of  general  interest  to  the 
\>rofe8sion  as  furnishing  some  guide  as  to  what  is  a  sufficiently  decisive  act 
uo  the  part  of  a  railway  company  in  fixing  the  location  of  its  line  or  terminus 
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to  exhaust  its  powers  in  that  respect.  Some  other  questions  of  ioterat 
were  also  touched  upon.  The  aim  of  this  note  is  to  group  for  oonTenieat 
reference  the  principal  cases  on  analogous  questions  which  have  been  decided 
in  this  country  and  in  England. 

Where  the  charter  of  a  railroad  company  empowers  it  to  constract  a  line 
of  road,  *' beginning  or  ending  at*'  a  place,  or  **  beginning  from,"  or  *'nm- 
ninff  to*'  it,  these  terms  are  construea  as  inclusive  and  authorize  a  locatioa 
within  the  place.  Hazlehurst «.  Freeman,  63  Ga.  844;  Tenn.  &  A.  R.  R.  Ca 
«.  Adams,  8  Head,  696;  Rio  Grande  R  Co.  v.  Brownsville,  45  Tex.  88; 
Comm.  «.  Erie  &  N.  E.  R  Ck).,  27  Pa.  St.  889;  Moses  o.  Pits.,  FL  W.  &  Chi- 
cago R  R,  21  III.  516;  Farmers*  Turnpike  Road  «.  OoTentry,  10  Johns.  889; 
Mohawk  Bridge  Co.  «.  Utica  &  8.  R.  Co.,  6  Puge,  654;  Union  Pac.  RR  Co. 
«.  Hall,  91  U.  8.  848;  Long  Branch  Com'rs  «.  West  End  By.  Co.,  2  Stew.  (N. 
&)  566;  National  Docks  Co. «.  Central  R  R  Co.,  5  Stew.  (N.  8.)  785. 

So  of  the  terms  ** at,"  or  *'  near,**  or  '* at  or  near,"  and  the  like.  Attonwj 
Gen*l  «.  West  Wise.  R.  R  Co.,  86  Wise.  466;  De  Long  v.  Schemmel,  58  Ind. 
64;  Fall  River  Iron  Works  o.  Old  Colony  &  F.  R  B.  Co.,  5  Allen,  221 ;  8tate 
«.  Hudson  Tunnel  B.  R  Co.,  9  Yroom,  548;  Central  R  Co.  e.  Penna.  R  Co., 

5  Stew.  (N.  S.)  755. 

So  where  the  authority  is  to  construct  the  line  <*  between**  two  places. 
Morris  &  E.  B.  Co.  «.  Central  B.  Co.,  2  Vroom,  205.  And  a  very  large  discre- 
tion is  allowed  to  tho  railway  company  in  determining  where  its  terminus 
sh&ll  be  fixed,  which  will  not  be  controlled  by  the  courts  unless  for  very 
clear  excess  of  power,  or  unless  bad  faith  be  shown. 

Having  exercised  this  discretion,  however,  the  corporation  has  ezhsnsted 
its  powers  and  cannot  relocate  its  terminus  without  further  legislatiTe  au- 
thority. Mine  Hill  &  S.  H.  R  Co. «.  Lippincott,  86  Penn.  St.  468;  Tnrapike 
Co.  0.  Hosmer,  12  Conn.  861;  Mason  «.  Brooklyn  City  &  N.  R  Co.,  85  Barb. 
878;  People  v.  N.  Y.  &  H.  R  Co.,  45  Barb.  73;  Doughty  o.  Somerville  &  E. 
B.  Co.,  1  Zab.  (K.  J.)  442;  Brigham  «.  Agricultural  Branch  R  R  Co.,  1 
Allen,  816;  Blakemore«.  Glamorganshire  Canal  Co..  1  My.  &  Eeene,  154; 
Works  0.  Junction  R  B.  Co.,  5  McC.  425;  Peavy  o.  Calais  R  R  Co.,  80  Me. 
498;  Moorhead  v.  Little  Miami  R  R  Co.,  17  Ohio,  840;  Brunig  o.  N.  0.,C. 

6  B.  Co.,  12  La.  541.  But  see  Virginia  &  T.  R  Co.  o.  Love  joy,  8  Nev.  100; 
Ex  parte  South  Carolina  B.  R  Co. ,  2  Bich.  Law  (S.  C.)  484 ;  South  Carolina  R 
B.  Co.  V.  Blake,  9  Bich.  Law,  228;  Duncan  e.  Penna.  R  R  Co.,  7  Weekly 
Notes  of  Cases  O^hila.)  551. 

No  case  lays  down  what  exactly  shall  be  deemed  a  definitiTe  decision  by  a 
railroad  company  on  the  location  of  its  terminus.  The  principal  case  as  a 
negative  authority  upon  this  point  cannot  but  be  of  value. 

The  power  of  a  railway  company  to  construct  branches  depends  altogether 
upon  the  statutes  from  which  it  derives  it  powers.  Baltimore  &  H.  Tunipike 
Co.  V.  Union  By.  Co.,  85  Md.  224;  Pittsburg  e.  Penna.  R  R  Co.,  48  Pa.  8t 
855;  Peatteville  v.  Galena  &  S.  W.  B.  B.  Co.,  48  Wise.  498;  Stete  t,  St. 
Louis  B.  C.  &  N.  B.  Co.,  8  Mo.  App.  180.  (Generally  the  power  to  constmct 
branches  expires  with  the  power  to  build  the  main  road.  Atlantic  &  Pac  R 
B.  Co.  V.  St.  Louis,  66  Mo,  228.  In  the  principal  case  the  statute  invoked 
to  authorize  the  construction  of  the  branch  clearly  conferred  a  broader 
power. 

A  municipality  has  without  special  legislative  sanction  no  power  to  au- 
thorize, prevent,  or  control  the  laying  of  the  tracks  of  a  railroad  company 
through  Its  streets.  Petter  v.  Johnson,  56  Md.  189;  Davis  e.  New  York,  14 
N.  Y.  506;  People  e.  N.  Y.  <&  N.  H.  R  R  Co.,  45  Barb,  78;  People's Ry. 
Co.  V,  Memphis  B.  Co.,  10  Wall.  88;  Parry  e.  New  Orleans  M.  &  C.  R  Co., 
55  Ala.  418;  Atlantic  &  Pac.  B.  Co.  v.  St.  Louis,  66  Mo.  228.  But  this  power 
may  be  conferred  upon  it  and  frequently  is.  Clarke  v.  Blackmar,  47  N.  T. 
150;  Brown  v.  Duplessis,  14  La.  Ann.  842;    Chicago  &  N.  W.  R  R  Co..  91 
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HL  851;  Onrnej  «.  Chicago,  B.  &  Q.  R.  Co.,  98  BL  81;  Sdwardsville  R  R 
Co.  t.  Sawyer,  08  HL  877. 

And  then  it  is  at  liberty  to  impoae  such  restrictioiiB  upon  the  laying  of  the 
track  as  it  may  deem  wisest.  Council  Bluffs  v.  E.  C.,  Bt.  J.  &  C.  B.  R. 
Co.,  46  Iowa,  888;  Pacific  R  R  Co.  «.  Leavenworth  City,  1  Dillon,  808; 
New  York  &  H.  R  R  Co.  e.  New  York,  1  Hilton,  508;  Jersey  City  &  B.  R 
Co.  9.  Jersey  City  A  H.  Horse  Car  Co.,  5  C.  £.  Green  ^.  J.)  61.  Such  a 
power  IB  conf enM  upon  municipalities  in  Pennsylvania. 

That  the  company  complainant  had  a  fee  in  the  canal  property  purchased 
by  it  is  settled  by  the  following  authorities:  Haldeman  e.  Penna.  R  R.  Co., 
^  Pa.  8t  485;  Robinson  e.  West  Penn.  R  R  Co.,  78  Penna.  Bt.  816;  Craig 
c.  All^any  City,  58  Pa.  Bt  477 ;  Commonwealth  e.  P.  &  C.  R  R  Co.,  84  Pa.  St. 
1^9.  This,  however,  did  not  prevent  the  company  defendant  from  lading  its 
tracks  over  the  canal  bed  in  the  manner  proposed,  nor  did  it  entitle  the 
com]nny  complainant  to  compensation.  Where  a  railway  company's  loca- 
tion is  subjected  to  a  railway  crossing  in  a  manner  not  substantially  mterfcr- 
ing  with  the  use  thereof  or  causing  damsffe  to  the  road  bed,  the  property  is 
not  taken  in  a  constitutional  sense.  N.  x.  &  H.  R  R  Co.  e.  Forty-second 
8t  &  0.  St.  F.  R  Co.,  50  Barb.  800;  L.  S.  &  M.  S.  R  Co.  e.  C.  8.  &  C.  R 
Co.,  80  Ohio  Bt.  604.  Though  of  course  a  right  to  such  compensation  may 
be  given  by  statute.  Metropolitan  R  R  Co.  e.  Quincy  R.  Co.,  18  Allen,  868; 
Boston  &  W.  R  Co.  «.  Western  R  Co.,  14  Gray,  858;  Bizth  Ave.  R  R  Co. 
fl.  Keir,  45  Barb.  88. 


Philip  Hanson  Hiss,  and  Susan  Hiss,  his  Wife,  and  others 
The  Baltdcobe  and  Hampden  Passenoeb  By.  Co.  and  others. 

(68  Maryland  Beportty  868.    Jtdy  15,  1879.) 

The  complainants  in  their  bill  alleged,  that  they  were  the  owners  of  lots 
•butting  npon  D.  street  or  H.  avenue,  between  8.  and  B.  streets  in  Baltimore 
County;  that  the  bed  of  said  street  or  avenue  belonged  to  them,  and  that  the 
nme  was  a  private  way.  That  the  defeDdants  without  their  assent,  and 
daiming  incorporation  under,  and  authority  by,  the  Act  of  1865,  ch.  88, 
▼ere  laying  a  railway  track  along  said  street  or  avenue  to  the  complainant^s 
bJQiy,  without  having  condemned  the  right  of  way,  or  made  any  compensa- 
tioD  to  them  for  their  interest  in  the  soil  and  the  damages  incurred.  The 
bill  then  prayed  for  an  injunction.  The  answer  admitted  the  complainant's 
title,  bot  denied  that  the  said  street  was  a  private  way,  and  chargea  it  to  be 
a  public  street  or  highway,  and  a  very  important  thoroughfare.  It  admitted 
the  laying  of  the  railway  track,  but  alleged  it  was  only  a  horse  car  rail- 
way, which  their  charter  fully  authorized,  and  the  defendants  disavowed  and 
forever  renounoed  all  claim  to  place  a  steam  railway  on  said  street,  and  in- 
sisted, that  the  law  was  wholly  within  legislative  powers.  The  admissions 
and  proof,  showed,  that  the  street  or  avenue  in  question  had  been  thrown 
open  to  public  use,  and  had  been  accepted  and  usc^  by  the  public  for  many 
yean;  that  lots  had  been  sold  calling  for  said  street,  and  that  it  had  been  used 
for  many  years  as  a  thoroughfare  for  all  the  ordinary  modes  of  transit. 

1st.  That  the  complainants  were  estopped  from  denying  it  was  such  street 
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<nr  highway  for  all  the  purposes  for  which  it  might  be  fairly  inferred  that  the 
dedication  was  intended. 

dd.  That  the  Legislature  had  the  power  to  confer  upon  the  defendanti  tiie 
right  to  construct  and  use  a  horse  car  railway  on  said  street. 

8d.  That  it  was  not  necessary  to  determine  whether  under  said  Act  of  18(5, 
ch.  82,  a  steam  railway,  if  attempted  to  be  laid,  would  be  without  Buffideot 
legal  warrant,  as  the  defendants  were  not  laying  claim  to  any  such  right,  bat 
were  building  a  horse  car  railway  only,  and  renounced  all  claim  to  lay  my 
other. 

4th.  that  it  did  not  necessarily  follow  that  said  act  was  wholly  unconstita- 
tional  because  something  may  be  attempted  under  it,  and  may  in  the  broad 
language  of  the  Act  seem  to  be  coverea  by  it,  which  the  Le^slature  could 
not  authorize.  If  the  law  will  admit  a  construction  which  will  justify  that 
which  was  being  done  under  it,  and  which  by  the  terms  of  the  law  was  clearly 
warranted  by  it,  to  that  extent  the  law  ought  to  be  sustained. 

Qth.  That  the  terms  of  the  Act  included  the  right  to  build  a  horae  car  nil- 
way,  and  such  railway  along  a  public  street  or  highway,  is  not  a  new  and  ad- 
ditional servitude  on  the  land. 

After  the  filing  of  the  bill,  the  time  within  which,  by  the  terms  of  the  Act 
of  1865,  ch.  8d,  the  defendant  was  required  to  complete  its  road,  expired. 
No  supplemental  bill  was  filed  su^gestin^  that  as  an  additional  reason  for 
the  injunction,  and  subsequent  to  its  expiration  the  commission  to  take  tes- 
timony was  issued  and  executed,  and  the  bill  was  dismissed  by  consent  pro 
forma  for  the  purpose  of  an  appeal.    SM: 

1st.  That  under  such  circumstances,  this  Court  on  review  must  consider 
all  the  proceedings  as  relating  to  the  time  of  filing  the  bill,  and  deddd  the 
cause  according  to  the  actual  rights  of  the  defendants  at  the  time  they  were, 
at  the  instance  of  the  complainants,  arrested  by  injunction  from  proceeding 
with  a  work  which  was  then  legitimately  authorized. 

3d.  That  the  injunction  granted  originally  on  the  complainants'  prayer, 
ought  not  to  have  been  granted  when  it  was  granted,  there£>re  the  finu  ordo* 
diraoWing  it  was  correct. 

8d.  That  to  hold  otherwise  on  this  point  would  in  effect  be  declaring  a 
forfeiture  of  the  defendant's  charter  in  an  incidental  way,  without  any  pro- 
ceedings iostituted  for  that  purpose. 

Appeal  from  the  Circuit  Ooxirt  for  Baltimore  Coimty,  in  Eq- 
nity. 

The  case  is  stated  in  the  opinion  of  the  Conrt 

The  cause  was  argued  before  Babtol,  C.  J.  Bowie^  Alvet  and 
Ibving,  J. 

Bernard  Garter,  for  the  appellants. 

If  the  Act  of  1865,  ch.  82,  sec.  6,  authorizes  the  appellee,  the 
Railway  Company,  to  construct  its  road  upon  Marylana  avenue,  in 
front  of  the  property  of  the  appellants,  without  acquiring  by  grant 
or  condemnation  the  right  to  do  so,  it  is  in  this  respect  unconstitQ' 
tional. 

We  make  no  question  as  to  the  law  laid  down  in  the  cases  of  White 
V.  Flannigan,  1  Md.  525,  and  Mode  v.  Mayor  and  City  Conndl  of 
Baltimore,  5  Md.  814.  But  these  cases  do  not  establish  the  rigbt 
of  the  Bailway  Company  to  lay  its  tracks  on  Maryland  avenue  in 
front  of  our  property  without  condemnation  or  grant  of  the  right 
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These  caseB  are  ezpreflslj  confined  by  the  decisionB  in  them  to 
oonveyances  of  lots  in  the  city,  which  call  for  streets  in  the  city,, 
and  have  no  application  to  conveyances  in  the  county  binding  on 
roads. 

And  it  will  be  seen  that  in  the  case  of  Moale  v.  Mayor  and  City 
Conndl  of  Baltimore,  5  Md.  314,  it  was  conceded  that  there  must 
be  condemnation  of  tihe  street,  though  it  is  said  that  the  damages* 
awarded  would  be  nominal,  that  is  damages  for  condemnation  of  it 
as  a  street. 

When  the  question  of  dedication  is  considered  therefore,  to  learn 
to  what  extent  the  dedication  goes,  we  are  to  look  to .  the  uses  de- 
signed to  be  made  at  the  time  of  dedication,  and  the  dedication 
goes  no  further.  City  of  Cincinnati  v.  White's  Lessee,  6  Peters, 
432. 

Where  a  road,  or  avenue,  is  laid  out  in  the  county  by  private 
owners,  though  permissively  open  to  the  public  to  drive  and  ride 
over,  the  owners  of  property  binding  upon  such  road  own  the  fee 
to  the  centre  of  the  road,  and  the  pm>lic  have  at  the  most  only  the 
right  to  make  snch  use  of  it  as  was  designed  at  the  time  it  was  so 
thrown  open  to  the  public,  and  this  does  not  give  the  Legislature 
the  right  to  ffrant  to  any  corporation  the  right  to  lay  down  railroad 
tracks,  or  mSke  any  other  such  use  of  the  road,  without  the  mat 
of  such  right  from  the  co-terminous  proprietors,  or  by  acquiring 
such  right  by  condemnation.  22  Vermont,  484,  495 ;  3  Kent,  438; 
Presby.  Soc.  v.  Auburn  and  Rochester  !R.  R.  (Nelson,  Ch.  J.), 
3  Hill,  568 ;  Williams  v.  N.  J.  R.  R.,  16  N.  T.  116 ;  Stetson  v. 
Chicago  R.  R.,  76  Dl.  74 ;  Cox  v.  Louisville  R.  R.,  48  Ind.  178 ;. 
Gray  v.  St.  Paul  R.  R.,  13  Minnesota,  316,  318,  320 ;  Cooley  on 
Gonad.  Lim.  546-656. 

The  application  of  the  case  of  Feddioord  v.  Balto.  &  Cantons- 
ville  R.  R.,  34  Md.  480,  was  expressly  limited  to  the  facts  of  that 
case,  and  there  the  right  of  way  has  been  condemned  by  the  Turn- 
pike Go.  This  case,  therefore,  is  no  authoritv  for  the  facts  of  the 
case  now  before  the  Court ;  whereas  all  that  the  evidence  shows  as 
to  dedication  is  that  the  public  were  permitted  to  ride  and  drive 
oyer  the  road,  which  is  proved  to  have  been  carried  out  by  Mr. 
Smith  himself. 

Bat  by  the  true  construction  of  the  6th  sec  of  the  Act  of  1865, 
ch.  32,  it  was  not  intended  by  the  Legislature  to  give  the  railwav 
company  the  right  to  use  the  roads  and  streets  therein  mentioned, 
without  first  obtaining  the  assent  of  the  property-holders  binding 
thereon.  The  only  design  was  to  confer  the  right  so  far  as  th& 
public  easement  was  concerned,  leaving  the  company  to  deal  with 
the  private  rights  of  individuals  in  the  usual  way.  Gray  v.  St* 
Paul  R.  R,  13  Minnesota,  316,  318,  320  ;  Presby.  Soc.  v.  Auburu 
and  Rochester  R.  R.,  3  Hill,  669  ;  Williams  v.  if.  J.  R.  R.,  16  N- 
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Y,  111 ;  WiUiamfl  v.  Nat  B.  P.  R,  21  Miseouri,  588,  684 ;  Bait 
and  Havie-de-Grace  Turnpike  Co.  t^.  Union  B.  B.  Ck>.,  35  Md. 
231. 

In  the  absence  of  anch  a  section  the  right  to  nae  the  roads  and 
streets  would  not  have  been  implied.  Springfield  v.  Conn.  B.  B. 
Co.,  4  Cushing,  63.    Hence  the  section. 

Bj  the  acts  of  1865,  ch.  32,  and  1868,  ch.  121,  the  company  has 
no  right  to  do  any  work  necessary  to  complete  the  road  after  Jan- 
uary 1,  1878.  Begina  v.  London,  etc.,  B.  K.,  6  Eng.  Law  and  Eq. 
220 ;  Plymouth  E.  Co.  v.  Caldwell,  39  Pa.  340,  341 ;  1  Bed.  on  B. 
393  ;  Peavy  v.  Calais  B.  B.,  30  Maine,  501 ;  1  Bed.  on  Bailways, 
239,  240. 

Therefore,  the  injunction  should  have  been  granted  instead  of 
the  bill  being  dismissed. 

On  the  question  of  jurisdiction,  see  Mayor,  etc.,  of  Bait  v.  Ap- 
pold,  42  M!d.  442. 

L.  L.  Conrad  and  D.  O.  Mcintosh,  for  the  appellees. 

Maryland  avenue  lies  in  Baltimore  County,  and  runs  from  the 
north  side  of  Korth  avenue,  northward  to  Huntington  avenue,  also 
in  Baltimore  County.  North  avenue  is  the  northern  boundanr  of 
Baltimore  City,  and  both  that  and  Huntington  avenue  are  amnit- 
tedly  public  streets. 

Across  Maryland  avenue,  at  right  angles  with  it,  between  North, 
avenue  and  B!untington  avenue,  run  a  series  of  cross  streets,  which, 
in  this  order  northward  are  known  as  Denmead,  Mankin,  Brown, 
Shirk  and  Sumwalt  streets.  Maryland  avenue,  between  Mankin 
and  Sumwalt  streets,  three  squares,  is  the  part  of  Maryland  avenue 
in  controversy  in  this  case. 

Maryland  avenue  has  become  a  public  way  by  derivation  from 
two  sources. 

Ist.  Dedication. 

2d.  By  virtue  of  certain  proceedings  taken  by  the  County 
Commissionei-s  under  the  Act  of  1874,  ch.  441. 

Dedication  is  defined  to  be  an  appropriation  of  land  to  some 
public  use  made  by  the  owner  of  the  fee,  and  accepted  for  such 
use  by  or  on  behalf  of  the  public.  The  interest  which  the  public 
thus  acquires,  is  merely  an  easement  or  right  of  passage  over  the 
6oil.     Angell  on  Highways,  sec.  132. 

No  particular  fonnality  is  re<juired  to  create  a  dedication.  It 
may  be  made  either  with  or  without  writing,  by  any  act  of  the 
owner,  such  as  throwing  open  his  land  to  the  public  travel  or  plat- 
ting it,  and  selling  lots  bounded  by  streets  designated  in  the  plat, 
thereby  indicating  a  clear  intention  to  dedicate,  or  an  acquiescence 
in  the  use  of  his  land  for  a  highway ;  or  his  declared  assent  to  such 
use  will  be  sufficient.  The  vital  principle  of  dedication  is  the  in* 
tention  to  dedicate,  and  whenever  this  is  une<^uivocally  manifested, 
the  dedication,  so  far  as  the  owner  of  the  soil  is  concerned,  has  been 


HISS  V.  BALTIMOBE,  BTO.,  BY.  00.  305 

made.  Time,  therefore,  though  often  a  very  material  ingredien!; 
in  the  evidence,  is  not  an  indispensable  ingredient  in  the  act  of  ded- 
ication«  If  the  act  of  dedication  be  unequivocal,  it  may  take  place 
immediately ;  for  instance,  if  a  man  builds  a  double  row  of  houses, 
opening  into  an  ancient  street  at  each  end^  and  sells  ot  lets  tha 
houses,  that  is  instantly  ahi^hwav.  If  accepted,  and  used  by  the 
public  in  the  manner  mtended,  tne  dedication  is  complete.  Dedi- 
cation, tho^f ore,  is  a  conclusion  of  fact  to  be  drawn  irom  the  cir- 
dunstances  of  such  particular  case ;  the  sole  question  as  against  the 
owner  of  the  soil  bemg,  whether  there  is  sufScient  evidence  of  an 
iotention  on  his  part  to  dedicate  the  land  to  the  public  as  a  high- 
way.   Angdl  on  Highways,  sec  142. 

Dedication  to  the  public  use  may  arise  out  of  a  variehr  of  facts 
and  circumstances,  which  in  some  cases  exist  separately,  and  in 
odiers  concorrentiiy.  In  the  case  at  bar  almost  every  form,  certainly 
all  the  ordinary  and  usual  forms  of  fact  and  circumstances  which 
have  been  held  to  create  a  dedication,  will  be  found  to  exist 
White  V.  Flanniffan,  1  MA  640 ;  Parker  et  aL  v.  Smith,  17  Mas8» 
415 ;  Moale  v.  !&&yor  and  City  Ooundl,  5  Md.  323 ;  Hawley  v. 
Mayor  and  City  Cfouncil,  33  Md.  280. 

^  dedication  may  arise  out  of  other  circumstances.  In  Bex  v. 
Uojd,  Lord  EUenborough  said :  ^^  If  the  owner  of  the  soil  throws 
open  a  passage,  and  neither  marks  by  any  visible  distinction  that 
be  means  to  preserve  all  his  rights  over  it,  nor  excludes  persons 
from  passing  through  it  by  positive  prohibition,  he  slmll  be  pre- 
somea  to  have  dedicated  it  to  the  public."  Hex  v.  UojQy  1 
Campb.  262 ;  Surrey  Canal  Co.  v.  Hall,  1  Scott's  New  Rep.  264^ 
reported  also  in  Manning  &  Granger's  Bep.  392 ;  Be^na  v.  Petrie, 
4  Ellis  &  Blackburn,  743  (marginal  page) ;  Jarvis  v.  Dean,  3  Bing- 
l)am,448. 

Assuming,  therefore,  as  established,  that  Maryland  avenue,  by 
dedication  and  otherwise,  i^  and  was,  a  public  street,  avenue,  or 
road,  of  Baltimore  County  in  Baltimore  County,  the  only  remain- 
ing question  presented  is,  whether  the  respondent  company  had 
power,  under  its  charter,  to  lay  down  its  tracks  tiiereon.  The  an- 
swer to  this  question  is  contained  in  sec  6  of  the  act  of  1865,  ch. 
32.  The  power  there  granted  is  of  the  most  absolute  and  unre- 
stricted character.  Ko  assent  of  the  County  Commissioners  is  re- 
quired, or  other  formality.  As  regards  *^  branches  or  lateral  rail- 
ways," contemplated  by  sec.  8,  the  assent  of  the  County  Commis- 
sioners  is  rec^mred,  but  not  as  regards  the  main  track. 

Bat  were  it  otherwise,  the  complainants  have  no  standing  which 
entitles  them  to  contest  the  company's  performance  of  its  duty,  or 
its  violation  of  its  rights,  under  its  charter,  as  respects  the  public 
highways  of  the  county.  The  proper  and  only  remedy  in  such  a 
case  is  a  criminal  indictment  against  the  company  for  obstructing 
the  highway.    The  complainants,  unless  they  can  show  spedfu 
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damage,  distinct  in  degree  and  kind  from  that  suffered  bjallodier 
members  of  the  oommunity  (in  which  case  an  action  on  uie  case  is 
their  appropriate  remedy),  have  no  civil  remedy  for  the  obstroction 
of  the  highway.     Honek  v,  Wachter,  84  Md.  269. 

One  claim  made  by  complainants'  bill  is,  that,  even  assmning  t]ie 
easement  of  Maryland  Avenne  to  be  vested  in  the  public,  never- 
theless that  easement  is  restricted  to  the  proper  use  of  the  ayenue 
as  a  highway;  that  the  use  of  said  street  by  a  passenger  railway  is 
a  new  ourden  laid  on  the  easement ;  and,  therefore,  a  violation  of 
complainants'  rights  as  owners  of  the  naked  fee  of  the  bed  of  the 
street. 

In  reply  to  this  claim,  we  refer  the  Conrt  to  the  case  of  Feddi- 
cord  V.  Baltimore,  Catonsville,  etc.  K,  34  Md.  480;  Angell 
on  EUghways,  sees.  243,  245 ;  2  Dillon  on  Corps.,  sees.  555,  557, 
664,  566 ;  6  Wharton,  25 ;  27  Penn.  St.  339,  354 ;  High  on  Injimo. 
tions,  sec.  528 ;  Lansing  v.  Smith,  8  Cowen,  146. 

In  condnsion,  we  have  only  to  add  that  Mairland  avenue  is 
situated  in  the  midst  of  a  populous  community — la  almost  as  wt- 
merously  bordered  by  dwellings  as  Charles  street ;  and  if  the  com- 
plainants have,  as  they  claim,  a  right  to  close  it  up  or  restrict  its 
uses  to  their  own  benefit,  other  proprietors  of  lots  along  its  line 
have  fallen  into  a  trap  which  they  bttle  dreamed  to  exist,  in  law 
or  in  fact,  when  they  purchased  the  houses  they  occupy. 

Ibvino,  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  for  Balti- 
more County,  aissolvine  an  injunction  and  dismissing  the  bill  of 
the  appellants.  The  bin  charges,  that  the  appellants  are  the  owners 
of  the  lots  abutting  upon  Decker  street  or  Maryland  avenue,  be- 
tween Shirk  and  Brown  streets,  in  Baltimore  County;  that  the  bed 
of  said  street  or  avenue  belongs  to  the  complainants,  and  that  the 
same  is  a  private  way.  It  further  charges,  that  the  appellee,  the 
Passenger  Bailway  Company,  without  the  assent  of  the  complain- 
ants, and  claiming  incorporation  under,  and  authority  by,  an  Act 
of  the  Legislature  passed  in  1865,  being  chapter  32,  is  laying  a 
railway  track  alon^  said  street  or  avenue  to  their  injury,  without 
having  condemned  the  right  of  way  or  made  anv  compensation  to 
them  for  their  interest  in  the  soil  and  damages  incurred ;  the  bill 
then  prays  for  an  injunction.  The  answer  limits  title,  but  denies 
that  the  said  street  is  a  private  way,  and  charges  it  to  be  a  public 
street  or  highway,  and  a  very  important  thoroughfare.  It  admits 
the  laying  of  the  railroad  track,  but  alleges  it  is  only  a  horse  car 
railway,  which  their  charter  fully  authorizes,  and  defendants 
disavow  and  forever  renounce  all  claim  to  place  a  steam  railway 
on  said  street,  and  insist  that  the  law  is  wholly  within  l^islative 
powers. 

The  case  presents  two  questions :   1.  Is  Decker  street  or  Maiy- 
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land  ayenue  a  public  street  and  highway  ?  2.  Is  the  authority  giyen 
the  railway  company  by  their  barter,  Act  of  1865,  ch.  32,  con- 
stitutionally imparted  ?  In  other  words,  had  the  Legislature  power 
to  authorize  the  construction  of  such  railroad  in  and  along  said 
street  or  highway? 

1.  From  the  admissions  of  record,  the  proof  in  the  cause,  and 
the  concession  at  bar,  it  is  clear  that  the  street  or  ayenue  in  question 
has  been  thrown  open  to  public  use,  and  has  been  accepted  and 
used  by  the  public  for  many  years;  that  lots  haye  been  sold  calling 
for  said  street ;  that  it  has  been  used  for  yery  many  years  as  a 
thoroughfare  for  all  the  ordinary  modes  of  transit ;  so  that  we  re- 
gard me  appellants  as  estopped  from  denying  it  is  such  street  or 
highway,  for  all  the  purposes  for  which  it  may  be  fairly  inferred 
that  the  dedication  was  intended.  White  v.  Flannigan,  1  Md. 
540 ;  Hawley  et  aL  v.  Mayor  and  City  Council,  33  Md.  270 ;  6 
Peters,  431. 

2.  Was  tiie  Act  of  1865,  ch.  32,  within  the  scope  of  legislatiye 
authority  t  Has  the  Legislature  imposed  a  new  senritude  on  the 
appellants'  land,  and  added  a  burden  not  contemplated  in  the  dedi- 
cation, or  reasonably  incident  to  its  use  as  a  highway  t    This  is  a 

Jnestion  which  has  been  much  debated,  and  has  been  decided  yery 
iSerently  in  the  yarious  States. 

Judge  Dillon,  in  his  work  on  Municipal  Corporations,  Vol.  II., 
p.  675  (2d  edition),  says  that  '^the  weight  of  judicial  authority  at 
present  is  that  where  the  public  haye  only  an  easement  in  streets, 
and  the  fee  is  retained  by  the  adjacent  owner,  the  Legislature  can- 
not, under  the  constitutional  guaranty  of  priyate  property,  authorize 
a  steam  railroad  to  be  constructed  thereon  against  the  will  of  the 
adjoining  owner,  without  compensation  to  him.  In  other  words, 
8Qch  railway,  as  usually  constructed  and  operated,  is  an  additional 
servitude."  He  adds  that  as  to  horse  car  railroads  it  is  mostly  held 
that  they  ^^  do  not  create  a  new  burden,  hence  the  Legislature  is 
not  bound  to,  though  it  may,  proyide  for  compensation  to  the  ad- 
joining proprietor.'' 

Denymg  that  such  distinction  ought  to  be  drawn,  and  is  the  law 
here,  tne  counsel  for  the  appellants  contends,  that  the  Act  of  1865, 
nnder  which  the  appellees  claim  their  authority,  giyes  an  unqualified 
right  to  build  any  kind  of  railway,  and  that  as  a  steam  railway  may 
be  constructed  under  that  Act,  the  law  could  not  be  constitutionally 
passed ;  and  is,  therefore,  yoid.  It  is  not  necessair  for  us  to  de- 
termine whether  a  steam  railway,  if  attenopted  to  be  laid,  would 
he  without  sufficient  l^al  warrant,  which  Jud^  Dillon  says,  not- 
^thstanding  the  preponderance  of  decisions,  is  ^^  still  the  subject 
of  fair  debate ;''  for  uie  appellees  are  not  laying  claim  to  any  such 
right  On  the  contrary,  uiey  are  building  a  horse  car  railway  only, 
and  renounce  all  claim  to  lay  any  other,  and  make  that  disclaimer 
a  part  of  tiieir  answer  that  they  may  be  f oreyer  bound  thereby. 
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It  does  not  necessarily  follow  that  the  Act  is  wholly  unconstitntional 
because  something  may  be  attempted  nnder  'it,  and  may,  in  the 
broad  language  of  the  Act,  seem  to  be  covered  by  it,  w^ch  the 
L^islatura  could  not  authorize.  If  the  law  will  admit  a  constmc- 
tion  that  will  justify  that  which  is  being  done  under  it,  and  which^ 
by  the  terms  of  the  law,  is  clearly  warranted  by  it,  to  that  extent 
the  law  ought  to  be  sustained.  All  intendments  will  be  made  in 
favor  of  the  constitutionality  of  a  statute,  that  is  not  necessarilj, 
by  its  provisions,  unconstitutional.  If,  in  this  case,  that  which  the 
appellees  are  doing  under  their  charter  is  warranted  by  their 
charter,  and  within  the  power  of  the  Legislature  to  authorize,  thev 
ought  not  to  be  enjoined.  The  terms  of  the  Act  are  so  broad,  it 
is  clear  that  it  includes  the  right  to  build  a  horse-car  railway.  It 
is  a  case  of  the  major  including  the  less.  The  question  then 
recurs,  is  a  horse-car  railway  along  a  public  street  or  highway  a 
new  and  additional  servitu^  on  flie  land  ?  It  is  well  established 
that  a  highway  cannot  be  diverted  by  the  authority  of  the  Legis- 
lature, or  those  who  enjoy  the  easement,  to  other  purposes  than 
those  for  which  it  was  dedicated  or  acquired ;  nor  can  it  be  eo 
enlarged  as  to  cumulate  burdens  on  the  land  not  reasonably  con- 
templated in  the  dedication  or  condemnation.  The  theory  upon 
which  the  courts  of  Connecticut,  New  Jersey  and  Ohio,  justify 
the  use  of  public  highways  for  laying  horse-car  railways,  is  that  the 
dedicator  is  presumed  to  have  intended  the  highway  to  be  used  in 
such  way  by  the  public  as  would  be  most  convenient  and  comfort- 
able for  travel,  or  doing  any  necessary  work;  and  that  any  im- 
proved mode  of  using  the  road,  for  any  of  the  contemplated  objects 
and  convenience,  is  not  an  invasion  of  the  rights  oi  the  owner  of 
the  abutting  land.  It  has  been  further  held  that  to  sustain  a  claim 
of  intrusion  on  his  rights  such  owner  must  show  some  injury  other 
and  different  from  that  sustained  by  the  public  generally,  for 
whose  use  the  roadway  has  been  dedicated.  City  R.  K.  Co.  v.  C. 
K  K  Co.,  20  N.  J.  61 ;  17  N.  J.  Eq.  75 ;  14  Ohio,  523,  and 
Elliott  V.  R.  E.  Co.,  32  Conn.  579. 

Jud^e  Cooley  draws  a  distinction  between  streets  taken  or  dedi- 
cated ior  city  or  town  purposes,  and  country  highways.  He  thinks 
that  a  street  is  to  be  regarded  for  all  the  onunary  purposes  of  a 
street,  not  only  as  such  as  have  been  hitherto  adopted,  out  those 
"  demanded  by  new  improvements  and  new  wants,"  and  includes 
within  "  new  improvements  and  new  wants,"  which  the  original 
dedication  must  nave  contemplated,  grooved  tracks  for  cairia^ 
and  regards  them  as  '^  almost  as  much  a  matter  of  course  as  paving 
and  grading."  Cooley's  Constitutional  Limitations,  566.  This  dis- 
tinction, if  supported  by  authority,  upon  which  we  do  not  pass, 
cannot  and  oupit  not  to  apply  in  this  case ;  for,  although  the  way 
is  not  technically  within  tne  city  limits,  its  location,  in  such  near 
proximity  thereto,  as  an  entering  way  into  the  city  and  exit  there- 
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from ;  and  in  fact,  as  an  extension  of  one  of  the  city  streets  it  mnst, 
and  ought  to  be  regarded  as  subject  to  the-^same  burdens  in  the 
way  of  use  which  would  legitimately  fall  on  the  street,  of  which 
it  is,  at  the  place  in  question,  only  an  extension.  It  is  so  near  the 
city  proper,  and  iisea  in  snch  way  by  the  city  people  and  othere, 
that  when  it  was  formally  dedicated  many  years  ago,  it  was  then 
called  Decker  street,  in  consequence  of  the  mode  of  occupation  of 
the  adjacent  property,  and  the  rapidly  extending  limits  of  quasi 
city  occupancy.  Tinker  such  circumstances,  it  must  be  supposed 
the  dedicator  mtended  it  to  be  liable  to  all  the  uses  of  city  streets, 
one  of  which,  it  was  so  absolutely  certain,  that  in  the  growth  of  the 
town  it  would  become.  In  Peddicord's  case,  34  Md.  479,  this 
Court,  in  passing  upon  the  rights  of  the  Catonsville  Passenger  B. 
K  under  its  contract  with  the  turnpike  company,  say  the  use  so 
granted  does  not  (in  the  languaj^e  of  the  Court  in  14  Ohio,  523^, 
^^  exclude  or  seriously  interfere  with  the  original  modes  in  whicn 
the  highway  was  used,  but  simply  adds  another  in  furtherance  of 
the  same  general  object"  The  effort  to  distinguish  this  case  from 
Peddicoro's  is  vain.  It  is  true  that  in  that  case  the  B.  B.  Co.  de- 
rived  their  powers  by  contract  from  the  turnpike  company,  who 
had  secured  the  easement,  by  legislative  aid,  through  purchase  or 
condemnation.  Still  it  was  only  an  easement,  as  a  mghway,  for  the 
ordinary  and  nsual  uses  of  a  turnpike,  which  the  turnpike  com- 
pany hiad  obtained,  and  if  the  turnpike  company  had  the  right, 
under  its  charter,  to  authorize  the  Catonsville  B.  K.  Co.  to  lar  such 
a  track  along  its  line  or  road,  and  such  use  by  the  B.  B.  Uo.  did 
not  add  a  new  servitude  upon  the  road,  as  against  the  adjacent 
proprietor,  surely  the  public  have  acquired  in  Decker  street  or 
Maryland  avenue  a  right  of  as  high  grade  as  the  said  turnpike 
company  secured.     If  that  be  so,  uien  the  Legislature,  represent- 

%the  public,  may  grant  this  right  of  improved  use  of  the  highway, 
enever  a  case  shall  arise  wherein  the  right  is  claimed  under 
that  statnte  to  build  another  kind  of  road,  it  will  be  time  enough 
to  consider  that  as  part  of  the  question. 

The  only  remaimng  question  to  be  considered  is  the  point  made 
by  appellants'  counsel,  tnat  because,  when  the  decree  was  passed 
and  the  injunction  dissolved,  the  time  within  which  the  appellees 
were  to  complete  their  work  had  expired,  it  was  error  in  the  Court 
to  dismiss  the  bill  and  dissolve  the  injunction ;  and  that  then  the 
injnnction  should  have  been  made  perpetual.  Their  time,  it  is 
contended,  expired  on  the  1st  day  of  January,  1878.  No  supple- 
mental bill  has  been  filed  suggesting  that  as  an  additional  reason 
for  the  injunction,  and  no  proceeding  below  by  which  the  point 
appears  to  have  been  raised.  On  the  contrary,  the  case  went  to  a 
commission  for  testimony,  and  all  testimony  was  taken  after  the 
period  named,  and  the  bill  was  dismissed,  by  consent,  pro  forma, 
lor  the  purpose  of  appeal.  Under  such  circumstances,  therefore, 
4  A.  &  £.  R  Ca&— 14    • 
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this  Court  on  review^  must  consider  all  the  proceedings  as  Tekting 
to  the  time  of  filing  the  bill,  and  decide  the  cause  according  to  the 
actual  rights  of  the  parties  appellees  at  the  time  they  w^-e  arrested, 
at  the  instance  of  appellants,  by  injunction,  from  proceeding  mik 
a  work,  which  we  hereby  hold  was  then  legitimately  authorizei 
If  by  reason  of  the  delays  incident  to  the  litigation  the  appelleee 
have  lost  their  right  to  finish  their  work,  it  is  their  misf ortnne ;  bat 
the  ap])ellants  cannot  maintain  their  appeal  by  reason  of  it  The 
injunction  granted  ori^ally,  on  complainants'  prayer,  ought  not 
to  have  been  granted  when  it  was  granted,  therefore  the  final  order 
dissolving  it  was  correct.  In  addition  to  the  reasons  already  as- 
signed, it  may  be  well  to  add,  that  to  hold  otherwise  on  this  point 
would,  in  effect,  be  declaring  a  forfeiture  of  appellee's  charter,  in 
an  incidental  way,  without  any  proceedings  instituted  for  the  pur- 
pose. We  think  the  decree  of  the  Circuit  Court  dissolving  the 
iDJmiction  and  dismissing  the  bill  was  right. 
JDecree  affirmed  with  costs. 


MoAllisteb 

V. 

Chioago,  B.  I.  Aim  P.  B.  B.  Go. 

(Adoanee  Cam,  JliiuaurL     OOober  Term^  1881.) 

Certain  cattle  while  in  transportation  were  unloaded  from  the  eta  of  the 
company,  and  were  then  illegally  seized  under  a  writ  for  an  aUeged  nolatioo 
of  the  statute  of  the  state  prohibiting  the  introduction  of  Texas,  Mezictn,  or 
Lidian  cattle  into  the  state,  and  sub^quently  were  sold  to  satisfy  the  fine,  the 
costs  of  the  proceedinsB,  and  the  forage  and  care  of  the  cattle.  Edd,  tbsl 
the  company  was  not  liable  for  the  loss  of  the  cattle,  upon  the  allegatioii  of 
a  wrongful  unloading,  the  damages  being  too  remote. 

Where  the  legislature  have  enacted  a  law,  which  has  not  been  jadidflllT 
declared  to  be  unconstitutional,  a  priyate  person  is  not  bound  at  his  peiil  in 
damages  to  know  that  the  law  is  unconstitutional  and  void. 

Erbob  to  De  Kalb  Circuit  Court. 

The  facts  sufficiently  appear  in  the  opinion. 

Bay,  J.,  in  delivering  the  opinion  of  the  court,  said :  This  is  not 
a  suit  to  recover  damages  arising  from  delay  in  the  transportation 
or  delivery  of  freight  or  from  a  depreciation  in  the  weight  or 
market  value  of  said  cattle  by  reason  of  anything  done  or  omitted 
by  the  defendant.  On  the  contrary,  the  plaintin  seeks  to  recover 
damages  for  an  alleged  wrongful  unloading  of  his  cattle  from  cer- 
tain cars,  contrary  to  his  directions  and  wish ;  whereupon  certain 
other  parties,  entire  strangers  to  the  defendant,  and  over  whom  it 
had  no  control,  acting  under  the  forms  of  the  law,  caused  his  arrest 
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and  the  aeiznre  of  Lis  said  cattle  for  an  alleged  violation  of  the 
statute  of  tlie  state,  prohibiting  the  introduction  of  Texas,  Mexican, 
or  Indian  cattle  into  this  state,  except  under  certain  limitations  and 
restrictions  therein  contained.      In  this  connection  it  is  further 
oharsed  that  the  plaintiff  was  thereupon  summarily  tried  and  convict- 
ed ot  said  charge,  and  his  fine  assessed  at  the  sum  of  $100,  which, 
with  the  costs  of  said  proceedings  and  taking  charge  of  and  feeding 
said  cattle,  amounting  to  the  sum  of  $216.10,  was  adjudged  against 
the  plaintiff  in  said  proceeding ;  that  plaintiff  was  allowed  no  time 
to  procure  evidence  that  said  cattle  were  not  Texas,  Mexican,  or 
laoian  cattle ;  and  that  the  said  cattle  were  all  sold  to  satisfy  said 
line  and  costs,  and  then  and  thereby  became,  and  were,  a  total  loss 
to  the  plaintiff.      From  this  statement  it  is  manifest  that  his  said 
dama^  is  the  direct  and  immediate  result  of  said  arrest  and  seizure 
bj  said  third  parties,  for  whose  conduct  and  acts  this  defendant  is 
in  no  way  responsible.    In  such  case  it  is  clear  that  said  alleged 
WTODgfuf  unloading  was  not  the  proximate  cause  of  said  loss  or 
damage.    It  is  not  even  alleged  that  except  for  the  unloading  the 
arrest  and  seizure  could  not  and  would  not  have  taken  place,  nor 
are  any  sufficient  facts  stated,  whereby  it  became,  and  was,  the 
dn^  of  the  defendant  not  to  unload  them.    In  the  absence  of  any 
8Qcn  statement,  defendant  certainly  had  no  ri^ht  to  anticipate  or 
apprehend  anv  such  consequences  as  followeo.     It  is  clear,  we 
tnmk,  from  all  the  authorities,  that  such  consequential  damages  are 
too  remote,  and  cannot  be  held  under  the  facts  in  this  petition  to 
have  been  within  the  contemplation  of  the  parties  to  the  agreement 
and  shipment  when  the  same  was  made.    Gutting  v.  B.  K  Co.,  13 
Allen,  381-384;  Hadley  v.  Baxendale,  9Exch.  354;  Clemens  v.  R. 
R.  Co.,  53  Mo.  366 ;  R.  R  Co.  v.  Ragsdale,  46  Miss.  458. 

We  are  told  by  the  plaintiff  in  error  that  the  statute  under  which 
lie  was  arrested  and  fined  has  since  been  held  unconstitutional.  We 
do  not  see  how  this  can  help  him.  If  the  law  was  invalid  it  was 
not  unlawful  to  unload  the  cattle  in  Cameron ;  besides  that,  he 
nowhere  charges  or  admits  that  his  cattle  came  within  the  purview 
of  that  statute.  If  they  did  not  it  is  immaterial  whether  tne  same 
be  valid  or  invalid.  In  no  event  is  he  liable  to  its  penalties  or  the 
defendant  a  wrong^doer  by  reason  of  having  unloaoed  them  at  the 
place  charged,  provided  no  unnecessary  delay  in  their  transporta- 
tion was  necessarily  occasioned  thereby.  The  fact  that  they  were 
thereunon  seized  by  third  parties  (over  whom  the  defendant  had  no 
control)  under  the  forms  of  the  law,  and  were  ultimately  sold  to 
satiafv  the  fine  and  costs  adjudged  in  said  proceedings,  and  were 
thereby  lost  to  the  plaintiff,  does  not  render  the  defendant  liable 
for  the  damage  thus  sustained.  It  is  not  sued  for  improperly  sur- 
rendering the  cattle  to  an  oflScer  under  void  process.  Ana  if  it  was, 
the  writ,  if  not  void  on  its  face,  would  justify  the  officer  and  pro- 
tect the  d^f  enfant  in  surrendering  the  cattle  thereunder.    It  is  not 
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charged  that  the  writ  was  invalid  upon  its  face.  The  defendant 
was  not  bound  to  know  that  the  law,  under  which  the  proceeding 
were  had,  was  unconstitutional.  The  legislature  had  enacted  it 
under  all  the  forms  of  the  Constitution ;  tlie  judicial  proceedings 
thereunder  were  regular  on  their  face,  and  up  to  that  time  no  court 
had  ever  declared  the  same  unconstitutional  and  void.  But  in  anj 
event,  whether  the  law  be  valid  or  invalid,  the  damages  in  qnestion 
were  the  direct  result  of  said  l^al  proceedings  instituted  and  carried 
out  by  third  parties,  who  were  entire  strangers  to  the  defendant, 
and  for  whose  acts  and  doings,  whether  right  or  wron^,  it  is  in  no 
way  responsible.    In  no  event  was  the  unfading  of  said  cattle  the 

Eroximate  or  necessary  cause  of  said  loss.    The  defendant  was  not 
ound  to  anticipate,  or  apprehend  that  such  proceedings,  whether 
right  or  wrong,  would  be  instituted,  and  the  damans  so  resnltbg 
are  too  remote  to  be  chargeable  on  the  defendant.    There  is,  there- 
fore, no  error  in  the  recora,  and  the  judgment  is  affirmed. 
Judgment  affirmed. 


IFSSDEBIOK  ChAFFEB 

V. 

The  Butland  B.  R  Go.  and  Tbubtbb. 

(58  Vermont  BeporU,  845.    FArumy  ^Vrm»  1881.) 

An  action  baaed  upon  a  written  contract  itself  can  only  be  brought  agaiait 
the  party  named  in  tne  inatniment;  hence,  an  action  of  asaumpait  canaotbe 
maintained  against  a  railroad  company,  baaed  upon  a  written  contiact, 
signed  by,  and  in  the  name  of,  the  trusteea  of  the  mortgage  bondholden  of 
such  road. 

There  could  not  be  a  novation  of  parties  in  this  case;  because  the  tnutee» 
had  bound  themaelyea, — ^uot  binding  the  company, — and  one  of  tiiemwas 
also  president  of  the  defendant  company;  and  acting  in  thia  double  capacity, 
he  could  not  contract  with  himself;  could  not  discMrge  himaelf  and  put  the 
company  in  his  place. 

A  Court  of  Chancery  could  chuge  upon  the  truat  property  the  legitimate 
ezpenaea  incurred  in  managing  it;  but  not  even  thia  upon  tbe  bondholders 
personally. 

Distinction  between  the  powers  of  an  agent  and  trustee. 

The  plaintiff,  beinff  a  stockholder  in  tiie  defendant  company,  la  charged 
with  knowledge  of  the  capacity  in  which  the  trustee  was  actug. 

This  esse  was  tried  at  May  Term,  1879,  BARRvrr^  J.,  presiding. 
Trial  by  the  Court,  and  judgment  for  the  plaintiff.  Action  of  as- 
sumpsit on  a  written  contract ;  plea,  non-assumpsit  Several  qnes- 
tions  were  raised  in  the  court  below ;  but  tiie  facts  bluing  upon 
the  case  as  decided  by  the  Supreme  Court  sufficiently  appear  in  the 
opinion,  except  the  contract^  which  is  as  follows : 
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BuTLAlfD  BaILBOAD  CoMPANT. 

I,  Fred^ck  Chaffee,  of  Kntland,  propoee  to  deliver  on  the  line 
of  the  Rutland  Railroad,  at  Ludlow  Station,  and  near  Ludlow 
Station,  on  the  line  of  said  Railroad,  twelve  thousand  cords  of 
mixed  wood,  at  four  dollars  per  cord,  to  be  one  half  hard  wood  and 
one  half  soft  wood,  to  deliver  from  one  to  two  thousand  cordsper 
annum  until  the  twelve  thousand  cords  is  delivered.  .  .  .  (Here 
follows  a  description  of  the  wood,  how  to  be  cut,  piled,  etc.,  etc.) 

Dated  at  Rutland  this  first  day  of  Dec.  A.D.  1870.  F.  Chaffke. 

Rutland,  Vt.,  Dec.  1st,  1870. 

The  foregoini;  proposal  of  F.  Chaffee  this  day  accepted.  Pay- 
ment to  be  nuufo  witnin  thirty  days  after  delivery,  measurement, 
and  inspection. 

John  B.  Page,     )  Trustees  2d  M. 
£.  A.  BuBOHABD,  (  B.  R  &  B.  R.  R. 
ByLJ.VaiL 

James  C.  Barrett,  for  the  plaintiff. 

As  to  the  novation  or  substitution :  The  findings  of  the  County 
Court  upon  the  question  of  fact  are  conclusive.  The  exceptions 
show  the  following  :• 

^  Said  company  (the  defendant^  assumed  to  be  iJie  party  of  the 
second  part,  and  the  plaintiff  understood  it  to  be  so,  and  upon  that 
imderstanding  went  on  under  it  as  above  set  forth." 

Two  things  are  plain :  First, — Upon  the  facts  relied  upon  by 
the  defendant,  toucniuj^  the  point  in  question,  no  implication  what- 
ever arises  as  matter  of  law.  Secondly, — Even  if  such  implication 
of  law  would  arise  in  the  absence  of  a  finding  of  the  fact  to  the 
<»ntrarv,  yet,  such  fact  being  found,  the  fact  must  prevail.  Con- 
Tentio  Ic^m  vindt. 

Aetnaf  delivery  overcomes  any  presumption  arising  from  any 
act  of  measuring,  or  the  like,  remaining  to  be  done.  Benjamin 
on  Sales,  s.  331,  and  note  h.;  and  cases  there  cited ;  lb.  s.  346 ; 
lb.  334,  note  <.,  13  Pick.  183 ;  Sumner  v.  Hamlet,  12  Pick.  76 ; 
Kelsea  v.  Haines,  41  N.  H.  254 ;  Reporter,  Feb.  11,  1880,  182 ; 
Hanson  v.  Meyer,  6  East,  614 ;  Benjamin  on  Sales,  257,  n.yi :  lb. 
fi.  311,  n.  c^  lb.  Bk.  IL,  Part  IL,  C.  HI.,  IV.,  V. :  Gibbs  v.  Ben- 
jamin, 45  Vt.  124 ;  Ward  v.  Shaw,  7  Wend.  404 ;  Tyler  v.  Strong, 
21  Barb.  198,  206 ;  Fitch  v.  Burk,  38  Vt.  683,  689. 

Front  &  Walker,  for  the  defendant. 

The  written  contract  was  not  the  contract  of  the  defendant. 
Has  there  been  in  law  a  substitution  either  of  parties  or  of  liability? 
This  can  result  only  from  agreement.  There  must  be  a  mutual 
agreement  between  all  the  three  parties,  the  creditor,  his  imme- 
<iiate  debtor,  and  the  intended  new  debtor,  for  the  substitution  of 
the  new  debt  in  the  place  and  stead  of  the  original  debt.  1  Addi- 
«on  on  Gout.  680,  s.  373 ;  Wilsf  ord  v.  Wood,  1  Esp.  183 ;  Forth  v. 
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Stanton,  1  Saund.  211 ;  Thomas  v.  Shillibeer,  1  M.  A  W.  124 ; 
Caxon  V.  Chadly,  3  B.  &  C.  591 ;  Price  v.  Easton,  4  B.  &  Ad.  433 ; 
Cochrane  v.  Green,  9  C.  B.  (N.  S.)  448 ;  Shaffer  v.  Henkel,  75 
N.  T.  375. 

Besides^  it  is  not  found  as  a  fact  that  the  original  debtors  were 
eyer  released,  or  that  the  parties  ever  had  any  communication 
upon  the  subject.  Anderson  v.  Davis,  9  Vt.  136 ;  Watson  v. 
Jacobs,  29  Vt  169 ;  Williams  v.  Little,  85  Vt.  323 ;  PuUam  v. 
Adams,  37  Vt.  391 ;  Cole  v.  Shurtliff,  41  Vt.  311 ;  Newall  v.  In^ 
graham,  16  Vt.  422. 

Acceptance  necessary  to  the  passing  of  the  title.  lUder  v.  Kelly, 
32  Vt.  268 ;  Carnenter  v.  Brainard,  37  Vt.  147 ;  Hod^  v.  Fox, 
36  Vt.  81 ;  Boardman  v.  Keeler,  21  Vt.  78 ;  Gibbs  t^.^niamin, 
45  Vt  124 ;  Cutwater  v.  Dodge,  6  Cowen,  86 ;  Downer  v.  Thomp- 
son, 2  Hill,  137. 

The  opinion  of  the  court  was  delivered  by 

Boss,  J.  The  plaintiff  seeks  to  recover  on  a  contract  in  writing 
made  and  signed  by  him  of  the  first  part,  and  John  B.  Page  and 
E.  A.  Burchard,  trustees  of  the  second  mortgage  bonds  of  the 
Butland  and  Burlington  Bailroad  Comnany,  of  the  second  part 
To  entitle  himself  to  recover  thereon  ne  must  show,  either  that 
the  defendant  was  the  principal  and  Page  and  Burchanl  its  agents 
in  making  the  contract,  or,  that  the  defendant  had  become  the 
second  party  to  the  contract  by  novation. 

L  The  case  was  tried  by  the  court ;  and  from  the  facts  found 
and  stated  in  the  exceptions,  it  appears  that  Page  and  Burchard, 
as  trustees  of  the  second  mortgage  bondholders  of  the  Butland  and 
Burlington  Bailroad  Companv,  took  possession  of  the  road,  and 
operated  it  several  years ;  that  in  tne  meantime  a  charter  waa 
obtained  from  the  Legislature  in  the  interest  of  the  second  mort- 
gage bondholders,  the  mortgage  foreclosed,  and  the  defendant 
company  or^nized  thereunder,  in  July,  1867 ;  that  subsequentlv 
to  the  organization  of  the  defendant  company  the  tmstees  as  suca 
continued  to  operate  and  manage  the  road,  ^'  by  permission  or 
procurement''  of  the  defendant,  ^^and  in  its  interest  until  upon 
the  settlement  of  their  accounts  as  trustees,  said  road,  on  the  8th 
day  of  FebruaiT,  1871,  went  into  the  possession  and  management 
of  the  lessees,"  the  trustees  and  managers  of  the  Vt.  Central  and 
Vt.  and  Canada  Railroads,  by  a  lease  dated  Dec  30, 1870 ;  that  John 
B.  Page  has  been  the  president  of  the  defendant  company  since 
its  organization;  and  that  the  contract,  on  which  recoverv  is 
sought  to  be  had,  was  first  verbally  entered  into  about  the  tmfie,. 
and  just  after,  the  defendant  company  was  organized,  and  was  ta 
continue  in  force  by  its  terms  from  eight  to  fifteen  years,  but  was 
reduced  to  writing  and  executed  in  its  present  form,  Dec  1, 1870, 
John  B.  Page,  during  this  time,  was  acting  in  the  double  capacity 
of  president  of  the  defendant  company,  and  as  one  of  the  trusteea 
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of  the  second  mortgage  bondholders  of  the  Rutland  dnd  Burlington 
Bailroad  Company,  which  the  defendant  company  eventually  dis- 
placed. E.  A.  Burchardy  so  far  as  appears  from  the  exceptions, ' 
never  acted,  nor  pretended  to  act,  except  in  the  single  capacity  of 
tmstee  of  the  second  mortgage  bondholders.  The  court  have 
bund  that  the  plaintiff  understood  that  the  defendant  was  the  real 

nin  interest  and  to  be  bound  bv  the  contract,  as  the  wood  was 
-ie  in  running  the  road  of  the  defendant,  and  the  performance 
of  it  was  to  extend  through  a  term  of  years.    It  is  not  found  that 
^e  defendant  ever  authorized  the  making  of  the  contract,  nor  that 
Hm  and  Burchard  held  any  such  relation  to  tlie  defendant  as 
aimorized  them  to  bind  the  defendant  by  the  contract,  unless  their 
reation  as  trustees  gave  them  such  authority.    As  trustees  of  the 
second  mort^a^  bondholders,  they  took  possession  of  the  property, 
asl  operatea  it  in  f  nlfilment  of  their  trust  duties,  and  not  other- 
wie.     By  the  mortgage,  the  title  to  the  property,  on  default  by 
theRntlmd  and  Burlin^on  Railroad  Company,  became  vested  in 
then   in  trust  for  the  bondholders.    Their  powers  and  duties  for 
thebondholders  were  those  of  a  trust,  and  limited  by  the  condi- 
tioiB  of  the  mortgage.    They  gave  them  no  power  to  bind  the 
boDitioIders  personaUy  b^  their  contract,  nor  the  defendant  though 
chatered  and  organized  m  the  interest  of  such  bondholders.   Their 
l^imate  expenses  incurred  in  manamng  and  operating  the  trust . 
proj&rty  the  Court  of  Chancery  could  charge  upon  the  property ; 
but  .he  trustees  could  not  bind  tne  bondholoers  personally  for  the 
paynent  of  these  even,  and  much  less  for  the  performance  of  con- 
tract which  were  to  extend  a  term  of  years  beyond  the  duration 
of  tie  trust.  By  the  contract,  the  trustees  became  personally  liable 
for  ts  performance.    Sprague  v.  Smith,  29  Vt.  421 ;  Blumenthal 
et  al  i;.^rainard  et  al.,  38  v  t.  402.     An  agent  acting  within  the 
Bcop  of  his  authority  binds  his  principsQ,  if  disclosed,  and  not 
Umelf .     The  capacity  in  which  iWe  and  Burchanl  claimed  to 
act  ii  making  the  contract  is  declarea  upon  the  face  of  the  con- 
tract   But  if  not  disclosed,  the  doctrine  that  an  agent,  acting  for, 
and  dthout  disclosing  his  principal,  binds  the  latter  by  the  con- 
tract does  not  apply  to  the  relation  of  trustee  and  cestuis  que 
tmai  because  that  relation  is  not  one  of  agency.    Everett  v.  Drew, 
(a  leent  Massachusetts  case  found  in  The  Importer  of  Sept.  29, 
i88(,  p.  405.)    It  is  immaterial  to  inquire  whether  Page,  acting 
in  tfe  capacity  of  president  of  the  defendant,  could,  without  the 
appDval  of  the  directors,  have  bound  the  defendant  to  the  per- 
fommce  of  such  a  contract.    He  did  not  act,  nor  profess  to  act, 
in  tUt  capacity ;  but  solely  in  his  capacity  as  trustee  in  connection 
witlhis  co-trustees,  and  from  the  contract,  as  executed,  the  plain- 
tiff lad  no  right  to  understand  that  they  were  attempting  to,  or 
did  dnd,  the  defendant  to  the  performance  of  the  contract.    The 
ooni  have  found  no  act,  nor  omission  to  act,  by  the  defendant 


9fl6  OHAFFEB  V.  BUTLAmO  B.  B.  GO.  AND  TBUSTEB. 

from  which  the  plaintiS  had  the  ri^ht  to  nndeistand  that  Pa^  and 
Burchard,  aa  tmsteee,  had  the  right  to,  or  were,  in  fact,  binding 
the  defendant  to  the  performance  of  the  contract.     The  mere  fact 
that  the  contract  was  written  on  paper,  with  the  words,  "  Batland 
Bailroad  Company^*  printed,  or  written,  above  the  offer  signed  bj 
the  plaintiff,  and  the  acceptance  of  the  offer  signed  bj  Page  anc 
Bnrchard,  trostees  of  2d.  M.  B.  B.  and  B.  B.  B.  gave  him  no  rigb 
so  to  understand.    Kor  did  the  fact  that  the  wood  was  to  be  deu^ 
ered  on  the  line  of  the  road  of  the  defendant.    Kowhere  in  tte 
offer,  or  acceptance,  is  the  defendant  mentioned  or  alluded  to  asa 
party  to  the  contract.    It  seems  now  to  be  the  better-establishd 
doctrine  in  this  country,  although  a  contrary  doctrine  has  prevaild 
to  some  extent  in  England,  that  when  a  contract  is  reduced  x» 
writing,  and  an  action  is  brouj^ht  upon  the  contract  itself,  no  otbr 
persons  can  be  made  parties  than  those  named  in  the  instmmett; 
but  when  a  right  of  action  exists  independent  of  the  writing,  whch 
is  merely  offered  as  evidence  tending,  amoug  other  things,  to  esib* 
lish  that  right,  then  the  party  having  the  legal  interest  or  liabilj} 
and  for  whom  the  contract  was  actu^ly  made,  mavsue,  or  be  stA, 
although  not  named  in  the  writing.    It  is  well  settled  thaton 
sealed  mstruments,  bills  of  exchange  or  promissory  notes,  nonont 
the  parties  named  in  the  instrument  by  their  name  can  be  mde 
parties  to  the  action.     1  Pars.  Con.  48  and  notes,  and  cases  tjere 
cited.    The  contract,  in  issue  both  in  amount  and  time  of  perf cm- 
ance,  is  required  to  be  in  writing,  by  the  Statute  of  Frauds,  ad  to 
be  signed  by  the  party  to  be  char^^,  in  order  to  enable  the  dier 
to  maintain  an  action  thereon.    Hence,  if  the  signature  of  life 
and  Burchard  thereto  was  in  fact  made  for,  and  on  behdf  of uie 
defendant,  thonsh  not  under  seal  nor  a  negotiable  instramit, 
the  plaintiff  comd  not  thereon  maintain  an  action  against  thde- 
f endant,  as  his  action  is  upon  the  contract  itself.    The  deUvei  of 
the  wood  at  the  place  named,  and  of  the  kind  and  quality  naied, 
without  acceptance,  would  ^ve  him  no  risht  of  action  againsthe 
defendant,     it  is  conceded  oy  the  plaintiff's  counsel  ^^that  ifthe 
defendant  is  liable  at  all,  it  is  liable  as  party  of  the  second  pat  to 
the  contract"     If  the  plaintiff  had  proved  by  parol  testimonyhat 
the  signature  of  Page  and  Burchara  was  in  fact  the  signatui  of 
the  defendant,  without  objection  by  the  defendant  to  such  tefi- 
mony,  and  the  court  had  found  that  fact  on  such  testimony  it 
would  have  thereby  waived  the  benefit  of  the  Statute  of  Frads. 
Montgomery  v.  Edwards,  46  Vt.  151 ;  Strong  t?.  Dodds,  47  Vt.i64. 
But  no  such  fact  is  found,  nor  is  it  inferable  from  the  &ct8  f oad ; 
and  independently  of  the  Statute  of  Frauds,  on  the  principlesx)T- 
eming  actions  upon  written  contracts  above  stated,  the  defemnt 
could  on  the  contract  being  produced  insist  that  by  its  terms  itras 
not  liable  thereon. 
IL  To  constitute  a  novation  of  the  contract  as  to  the  defenmt, 
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the  plaintiff^  Page  and  Bnrchard,  and  defendant  must  have  mntuall j 
agreed  that  Pa^  and  Bnrchard  should  be  discharged  as  the  party 
of  the  second  part,  and  the  defendant  be  substituted  as  such  party, 
binding  itself  to  the  plaintiff  and  plaintiff  to  it,  each  to  perform  to 
the  other  all  which  tne  contract  requires  to  be  performed  by  such 

i)arty,  respectively.  To  entitle  him  to  recover  on  this  ground,  the 
)nrden  was  upon  the  plaintifi  to  show  such  novation.  It  was  not 
incumbent  upon  the  defendant  to  introduce  proof  to  establish  this 
fact  The  contract  on  its  face  was  a  defence  on  this  ground.  The 
trial  in  the  County  Court  seems  to  have  proceeded  on  the  part  of 
the  defendant  on  the  basis  that  the  lessee  ox  the  road  of  the  defend- 
ant, the  Central  Vermont  B.  E.  Co.,  had  become  the  party  of  the 
second  part  by  novation.  To  this  end,  after  the  evidence  was  in, 
the  counsel  for  the  defendant  claimed :  ^^  Tliat  there  had  been  two 
novations  of  said  contract ;  by  one  of  which,  the  defendant  company 
liad become  the  party  of  the  secondpart  instead  of  Burchard  and 
Pase ;  and  by  ^e  other  the  Central  Vermont  Company  had  become 
SQCA  party  in  place  of  defendant  company.  He  made  no  point  or  claim 
that  as  between  Burchard  and  Page  and  the  defendant  company,  the 
former  were  the  party  liable  under  said  contract,  instead  of  the  latter 
for  the  wood  in  question*"  This,  as  we  understand,  was  his  claim  on 
the  argument,  and  that  such  was  the  result  of  the  evidence.  It  was 
not  a  concession  on  the  trial,  and  while  the  evidence  was  being  put  in, 
that  such  was  the  fact,  and  that  by  reason  thereof  the  plaintin  need 
not  prove  the  existence  of  that  put  of  his  case.  The  other  daims 
made  by  him  were  so  worded  as  to  show  that  he  did  nof^  mean  to 
be  understood  that  he  admitted  the  liability  of  the  defendant.  He 
was  then  resisting  such  liability,  and  claiming  that  the  evidence,  if 
it  established  a  novation  as  to  the  defendant,  also  established  a 
novation  thereof  as  to  the  Central  Vermont  B.  B.  Co.  It  is  evi- 
dent that  the  court  did  not  understand  the  counsel  of  the  defend- 
ant as  having  admitted,  or  conceded  the  liability  of  the  defendant, 
if  the  novation  of  the  Central  Vermont  B.  B.  Co.  was  not  estab- 
lished ;  because  immediately  following  the  sentence  just  quoted  it 
proceeds  to  state  the  result  of  the  evidence  on  this  pomt  as  follows : 
^  The  court  find  as  matter  of  fact  that  in  respect  to  the  making 
of  said  written  contract  as  aforesaid,  and  in  what  ensued  under  and 
in  refrence  to  it,  between  said  Page,  as  president  of  said  company, 
and  the  plaintifi,  said  company  assumed  to  be  the  party  of  the 
second  part,  and  the  plaintiff  understood  it  to  be  so,  and  upon 
that  unaerstanding  went  on  under  it  as  above  set  forth."  In  all 
the  matters  and  conversations  set  forth  between  Page  as  the  presi- 
dent of  the  defendant  and  the  plaintiff  not  a  word  is  said  by,  or  to, 
Mr.  Burchard ;  nor  does  Mr.  Page,  as  president,  profess  to  deal  with 
and  discharge  himself,  nor  himself  and  Bnrchard  as  trustees,  and 
fiubstitate  in  their  place  the  defendant  company.  The  plaintiff  was 
a  holder  o£  second  mortgage  bonds  of  the  Butland  and  Burlington 


218  CHAFFEE  V.  BX7TLAl!n>  B.  B.  00.  AND  TBTTSTEB. 

R.  R.  Co.,'  and  as  the  result  thereof  a  stockholder  in  the  defend- 
ant company,  and  thos  chai^ged  with  knowledge  of  the  doable 
capacity  ana  dut}r  in  whichMr.  Page  was  acting.  It  isweU  settled, 
upon  srnndest  principles  of  public  policy,  that^fr.  Page  as  trustee, 
having  become  personally  bound  to  the  fulfilment  of  the  contract, 
could  not  as  president  of  the  defendant  company  contract  with  him- 
self to  disdiai]^  himself  from  his  personal  liability  on  the  contract, 
and  as  agent  of  the  defendant  company  substitute  it  as  the  second 
party  to  the  contract  in  place  of  himself  and  Burchard.  But  to 
constitute  a  novation  the  defendant  must  have  been  substituted  in 
the  place  of  both  Mr.  Page  and  Mr.  Burchard.  The  exceptions 
are  entirely  silent  in  regard  to  Mr.  Burchard  ever  having  become 
in  any  way,  directly  or  indirectly,  a  party  to  the  many  talks  and 
understandings  between  the  plaintiff  and  Mr.  Page  as  president  of 
the  defendant  company.  So  far  as  appears  he  has  never  consented 
or  been  asked  to  be  dischar^d,  or  understood  he  was  discharged 
from  the  contract.  It  is  qmte  clear  that  the  verbal  contract  waa 
with  Page  and  Burchard  as  trustees.  They  wanted  the  wood  to 
operate  the  road  with,  took  it  for  the  first  three  years,  used  and 
paid  for  it  as  such  trustees.  After  that  the  plaintiff,  though  his 
contract  was  with  them  personally,  assumed  to  treat  the  defendant 
as  the  party  who  was  to  fulfil  the  contract,  and  Mr.  Page,  as  presi- 
dent 01  the  defendant,  acknowledged  the  assumption,  and  tried  to 
cover  in  the  (X)ntract  under  the  lease,  and  compel  the  lessee  to  fulfil 
it,  whether  in  relief  of  himself  or  for  what  purpose  it  is  needless  to 
inquire.  This  is  apparent  from  what  he  did  in  collecting  the  money 
from  year  to  year,  or  in  obtaining  the  notes  of  the  lessee  in  payment 
of  the  wood  delivered.  If  some  other  person  had  made  and  executed 
the  contract  as  the  second  party  thereto,  and  the  same  had  transpired 
between  the  plaintiff,  sucn  other  person,  and  Mr.  Page  in  his  ca- 
pacity of  president  of  the  defendant,  which  the  court  has  found 
transpired  between  the  plaintiff  and  Mr.  Page  in  his  double  capacity 
of  president  and  trustee,  very  likely  a  novation  binding  the  defena- 
ant  to  the  fulfilment  of  the  contract  as  the  party  of  the  second 
part,  might  have  been  established.  But  the  fact  that  Mr.  Page  was 
Holding  and  acting  in  this  double  capacity,  and  this  was  known  to 
the  plaintiff,  prevented  his  acts,  from  discharging  himself,  or  bind- 
ing the  defendant.  Besides,  Mr.  Burchard  never  became  a  party 
to  the  claimed  novation.  Hence,  on  the  facts  found  by  the  County 
Court  no  novation,  by  which  the  defendant  became  liable  for  the 
fulfilment  of  the  contract  as  the  party  of  the  second  part  thereto,  is 
established.  This  holding  renders  it  immaterial,  to  consider,  whether 
a  novation  by  parol  of  a  contract  required  to  be  in  writing  and 
si^ed  by  the  party  to  be  charged,  to  avoid  the  effect  of  the  Statute 
01  PVaudfs,  does  not  reduce  the  entire  contract  to  an  unwritten  con- 
tract, and  so  subject  it  to  the  infirmity  cast  upon  such  contracts  by 
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ihe  statute,  of  bein^  incapable  of  enforcement  by  suit,  and  also 
whether  the  court  adopted  the  true  rule  of  damages.  ' 

The  judgment  of  the  County  Court  is  reven^,  and  judgment 
rendered  on  the  facts  found  for  the  defendant  to  recover  its  costs. 


Laxb  Shobb  ijm  UbcmQAN  Sodthebv  B.  R.  Oo» 

V. 

John  0.  Hijtohins,  Guasdian,  eto. 

{Adwmee  Ckue^  Ohio.     Hhmriber  1, 1881.) 

A  petition  by  a  guardian  alle^d  that  his  wards  were.owners  in  fee  simple 
of  a  certain  woodland,  that  the  tunber  thereon  was  cut  down  and  remoyed  by  a 
person  onknown  and  without  any  authority  whateyer,  and  that  the  same  was 
taken,  used  and  possessed  for  its  own  use  and  without  any  authority  what- 
ever by  a  certain  railroad  company,  which  company  was  afterwards  consoli- 
datad  with  other  railroad  companies,  under  and  by  the  name  of  the  defendant, 
and  that  by  reason  of  the  conyersion  by  said  first  named  company  his  warda 
were  greatly  damaged,  etc.,  pra3ring  judgment  against  the  consolidated  com- 
pany«  etc.  EM :  That  on  aemurrer,  the  petition  stated  sufficient  facts  to 
constitute  a  cause  of  action  foi  the  conyersion  of  personal  property. 

Where  a  dlBcretionary  power  to  sell  lands  is  giyen  by  a  will  to  the  testator, 
aach  discretion  cannot  be  delegated.  But  where  an  attorney  in  fact  of  such 
executor  assumes  to  make  such  sale,  the  subsequent  receipt  of  the  purchase 
money,  by  the  executor,  is  an  adoption  and  ratification  of  the  sale,  and  is 
equiyalent  to  the  exercise  of  the  discretion  by  the  executor  himself. 

A  judgment  determines  the  rights  of  the  parties  according  to  the  facta 
stated  in  the  pleadinss;  and  if,  after  issue  joined,  a  change  takes  place  in  the 
rights  of  the  parties,  it  must  be  shown  by  supplemental  pleading,  otherwise 
it  should  be  disregarded. 

In  an  action  for  the  conyersion  of  chattels  against  an  innocent  purchaser 
from  a  person  who  had  preyiously  conyerted  the  property  to  hiB  own  use,  and 
had  afterward  added  to  its  yalue  by  his  own  labor,  the  measure  of  the  damages 
Is  the  yalue  of  the  chattels  when  first  taken  from  the  owner,  whether  the  first 
taker  was  a  wilful  or  an  inyoluntary  trespasser.  L.  8.  &  if .  S.  R  R.  Co.  v. 
Hutchins,  82  Ohio  St.  571,  approyed. 

Error  to  the  Oonrt  of  Common  Pleas  of  Cuyahoga  County^ 
Beserved  by  the  District  Court. 

The  petition  in  the  original  action  was  as  follows : 

Th.  Otat.  of  Omo.  Ouy<acga  (hufOy,  «.  \  ^^oh  iw' 

JoBir  C.  UuTCHiNS,  Guardian  of  Josefh  R.  and  Edwabd*] 
C  Babboub»  minor  children,  Prfl. 

t«.  ^FBTITXOIV. 

Thb  Laks   Shobb  &  MiomoAH   Soxtthebn   Railwat  | 
GOMPAHT,  Def 't.  J 

John  C.  Hutchins,  the  above  named  plaintiff,  says  that  on  the 
9(h  day  of  September,  1869,  he  was  duly  appointed  and  qualified 
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as  guardian  of  the  estate  of  the  said  minor  children,  by  the  Probate 
Court  of  Cuyahoga  County,  Ohio,  havinff  due  authority.  That  on 
the  24th  day  of  May,  1862,  said  minor  diildren  were  the  owners 
in  fee  simple  of  the  following  described  land :  '^  Situate  in  the 
township  of  Mentor,  County  of  Lake,  and  State  of  Ohio,  and  is 
known  as  being  in  the  northeasterly  part  of  the  Ely  tract,  so  called, 
in  said  Mentor  township,  and  is  bounded  on  the  south,  east  and 
noi*th  by  said  tract  lines,  and  on  the  west  by  the  continuation  of 
the  main  south  tract  line,  north,  till  it  strikes  the  north  line  of  said 
Ely  tract,  at  a  point  in  said  north  line  23  chains  and  81  links  from 
the  northeast  quarter  of  said  tract,  the  east  and  west  lines  of  the 
land  hereby  conveyed  being  13  chains  and  34  links  in  length,  oon- 
taininff  (31)  thirty-one  acres  of  land." 

Said  land  when  owned  by  the  said  minors,  was  thickly  wooded 
with  excellent  timber,  and  was  very  valuable  on  that  account; 
that  all,  or  nearly  all  of  said  timber,  while  said  land  was 
owned  by  said  minors,  was  cut  down  and  removed  b^  persons 
now  to  this  plaintifi  unknown,  without  any  authority  what- 
ever, and  the  same  taken,  used  and  possessed,  for  its  own  benefit, 
without  any  authority  whatever,  bv  the  Cleveland,  Painesville  and 
Ashtabula  Kailroad  Company,  which  was,  on  or  about  the  Ist  day 
of  April,  1869,  consolidated  with  certain  other  railroad  companies, 
under  the  name  and  style  of  the  Lake  Shore  and  Michigan  Southern 
Bailway  Company,  which  last  named  company  is  made  the  de- 
fendant in  this  action. 

By  reason  of  the  said  timber  being  taken  from  said  land  and 
-converted  to  its  own  use  by  the  said  Cleveland,  Painesville  and  Aahtar 
bula  Bailroad  Company,  said  minor  children  were  damaged  in  the 
4unount  of  four  thousand  six  hundred  and  fifty  dollars  (^,650.00), 
for  which  sum,  by  reason  of  the  premises,  plaintifi  asks  judgment 
jagsdnst  the  defendant,  the  Lake  Shore  and  Michigan  Southern 
!&ilway  Company. 

HUTOHINS  &  InOEBSOLL, 

Att'ys  for  Plainti£E. 
To  this  petition  a  general  demurrer  was  overruled. 
Thereupon  issue  was  joined  bv  answer,  as  follows : 
The  said  Lake  Shore  and  Michigan  Southern  Kailway  Company, 
<def endant,  for  answer  says  that  for  want  of  information  it  denies 
that  the  said  minors,  wards  of  the  plaintiff,  were,  on  the  24th  day 
of  May,  A.  D.  1862,  the  owners  in  fee  simple  of  the  land  in  the 

Stition  described.  It  denies  the  allegation  in  the  petition  that  said 
id  was  then,  or  when  alleged  to  have  been  owned  by  said  minors, 
thickly  wooded  with  excellent  timber,  and  that  the  same  was  very 
valuable  on  that  account.  It  denies  the  allegation  that  all,  or  nearly 
all  of  said  timber,  when  said  land  was  ownM  by  said  minors,  was 
<sut  down  and  removed  by  any  person  or  persons  without  authorily. 
It  denies  that  the  same  or  any  part  thereof  was  either  taken,  used 
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or  possessed  by  the  said  Cleveland,  Painesyille  and  Ashtabula  Rail' 
road  CrompanY,  as  is  alleged  against  it.  It  denies  that  any  damages^ 
have  been  sunered  by  said  minors,  and  denies  its  liability  to  me 
phdntifE  for  any  amount. 

Jakes  Mason. 
0  AttV  for  Deft. 

On  the  trial  a  verdict  and  judgment  were  rendered  for  the 
plaintiff  for  $1,820.00. 

A  motion  for  a  new  trial  was  overruled  and  a  bill  of  exceptions 
taken,  setting  out  all  the  testimony  and  divers  exceptions  to  the  in- 
troduction 01  testimony,  refusing  testimony  and  to  charges  given 
and  chaises  refused. 

A  petition  in  error  was  filed  in  the  district  court,  by  the  de- 
fendant below,  also  a  cross-petition  by  the  plaintiff  below,  which 
were  reserved  by  the  district  court.  A  further  statement  of  facts- 
will  be  found  in  the  opinion. 

MoIlvaine,  J. 

It  is  claimed  by  plaintiff  in  error  that  the  overruling  of  the  de- 
murrer to  the  petition  was  error.  That  sufficient  facts  to  constitute 
a  cause  of  action  were  not  stated. 

Under  the  liberal  rules  of  the  code  of  civil  procedure,  which 
re<|iiire  a  construction  favorable  to  the  pleader,  the  court  is  of 
opinion  that  the  demurrer  was  not  well  taken.  As  against  a  de- 
morrer,  we  think  a  cause  of  action  for  damages  for  the  conversion 
of  timber,  after  the  same  had  been  severed  from  the  land  and  had 
become  the  personal  property  of  the  plaintiff,  by  the  defendant  to 
its  own  use,  is  sufficiently  stated,  whatever  the  rule  would  have 
been  on  a  motion  to  make  the  petition  definite  and  certain. 

Afi  to  the  ownership  of  the  chattels  alleged  to  have  been  con- 
'v^erted  by  the  defendant  to  its  own  use,  the  plaintiff  relied  on  the 
title  of  his  wards  to  the  land  before  and  at  tne  time  the  timber  was 
wvered  from  the  realty. 

On  the  part  of  defendant,  it  is  claimed  that  the  plaintiff's  warda 
had  no  titfe  whatever  to  the  land  or  the  timber. 

To  maintain  the  issue  on  his  part  the  plaintiff  proved  title  to  the 
land  in  one  Justin  Ely,  and  then  offered  the  last  will  and  testament 
of  said  Justin  Ely,  from  which  the  following  extracts  only  are  ma- 
terial: 

^  All  the  residue  and  remainder  of  my  estate,  real  and  personal, 
wherever  situate,  I  give,  devise  and  bequeath  to  my  son  Charles- 
and  my  daughter  Lucy,  to  have,  receive  and  ^'oy  the  use,  income 
and  profit  thereof  in  equal  shares  during  their  natural  Uves,  respec- 
tirely;  and  upon  their  decease  I  give,  devise  and  beaueath  the 
same  to  all  my  grandchildren  then  living,  to  be  equally  divided 
amoDff  them,  and  to  their  heirs  forever;  provided, however,  that  if 
the  wife  of  my  son  Charles  shall  survive  her  husband,  then  she  shall 
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have  the  Mse  and  income  of  his  portion  thereof  dnrin^  her  life,  and 
the  devise  to  my  grandchildren  shall  not  take  effect  m  respect  to 
such  portion  until  her  decease. 

^'I  hereby  constitute  and  appoint  my  son  Charles  and  mv 
daughter  Lucy  executors  of  this  my  last  will  and  testament;  and  it 
is  my  direction  that  they  be  not  required  to  give  bonds  for  the  dis- 
charge of  the  duties  of  said  trust,  nor  to  return  an  inventory  of  my 
estate. 

^'  And  I  do  authorize  my  said  executors  to  sell  at  their  discretioii 
any  part  of  my  real  estate  not  herein  specifically  devised,  and  to 
change  at  their  discretion  any  of  the  securities  belonging  to  my 
estate.'^ 

The  locus  in  quo  was  part  of  the  residue  so  devised.  Next  vas 
offered  apower  of  attorney  from  said  Charles  and  Lucy  to  one 
Heman  Ely,  purporting  in  ample  form,  to  authorize  said  attoney 
to  sell  and  convey  any  part  or  all  of  said  lands,  and  upon  such  tenns 
as  he  might  deem  best.  Kext  a  deed  from  Heman  Ely  as  sach  at- 
torney for  the  lands  described  in  the  petition  to  one  ^wles;  and 
then  mesne  conveyances  from  Bowles  to  the  wards  of  the  plaintiff. 
Testimonv  was  also  offered  tending  to  show  that  the  oonsideration 
received  by  said  Heman  Ely  upon  the  sale  to  Bowles  was  paid  to 
said  Charles  and  Lucy  Ely.  Aiid  also  that  actual  possession  of  the 
premises  had  passed  with  and  by  the  sevreal  mesne  conveyances. 

Upon  this  state  of  the  testimony,  the  court  chaiged  the  jniy,  in 
effect,  that  if  they  found  the  facts  in  accordance  with  the  tendency 
of  the  proof,  then  the  ownership  of  the  plaintiff  was  sufficient  to 
sustain  the  action,  although  his  wards  were  seized  only  of  an  eqnitar 
ble  estate  in  the  land. 

We  think  there  was  no  error  in  the  char^  to  the  prejudioe  of 
the  defendant,  and  that  tiie  finding  of  the  jury  under  it  should  not 
be  disturbed.  True,  the  power  conferred  upon  the  executors  of 
Justin  Ely  to  sell  these  lands  (beyond  the  life  estates)  was  to  be  ex- 
ercised in  the  discretion  of  the  executors,  and  clearly,  the  exercise 
of  this  discretion  could  not  be  delegated  by  them  to  another.  If, 
however,  the  executors  had  exercised  the  discretion  and  had  con- 
tracted to  s6ll  the  lands,  it  would  have  been  competent  for  them  to 
have  transferred  the  title  to  the  purchaser  by  an  attorney  in  bcl 
For  in  such  case,  the  act  of  the  attorney  would  be  ministerial 
merely  and  not  at  all  discretionary.  In  the  esse  before  us,  Ae  at- 
torney having  assumed  to  sell  and  convey,  the  subsequent  receipt 
of  the  purchase  money  by  the  executors  was  such  an  adoption  and 
ratification  of  the  contract  of  sale  as  was  equivalent  to  an  exercise 
of  the  discretionary  power  of  sale  by  the  executors  themselves,  so 
that,  after  possession  taken  by  the  purchasers,  their  ownership  i^ 
the  lands  was  sufficiently  established  to  maintain  an  action  for  the 
conversion  of  timber.  And  if  the  court  below  were  wrong  in  hold- 
ing that  plaintiff's  wards  were  seized  of  an  equitable  estate  in  the 
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lands,  and  not  of  the  legal  estate,  the  defendant  was  not  prejudiced 
thereby. 

Dnnng  the  progress  of  the  trial,  testimony  was  offered  tending 
to  show  mat  daring  the  pendency  of  the  action,  the  plaintiff's  wank 
Iiad  each  arrived  at  the  age  of  twenty-one  years,  whereupon  the  de- 
fendant asked  leave  to  amend  its  answer  so  as  to  show  such  fact, 
l>at  declmed  to  amend  on  condition  of  the  payment  of  costs.  And 
after  the  testimony  was  dosed,  the  defenoant  moved  the  court  to 
dismiss  the  action  or  direct  the  jury  to  return  a  verdict  for  defend- 
ant on  the  following  pounds : 

'*  For  cause  defendant  says  that  it  appears  from  the  testimony 
tliat  the  ward  Joseph  became  of  full  age  some  time  in  1870,  and 
the  ward  Edward  became  of  fall  age  some  time  in  the  jear  1877, 
for  which  reasons  defendant  says  plaintiff  is  not  entitled  to  the 
money  if  recovered.  That  it  does  not  belong  to  him  as  guardian. 
That  since  1877  he  has  not  been  the  guardian  of  either  or  for 
either  of  said  alleged  wards." 

We  need  not  stop  now  to  inquire  what  action  the  court  should 
have  taken  if  the  facts  here  stated  had  been  pleaded  by  supple- 
mental answer  before  trial.  It  is  enongh  to  say  that  during  the 
trial,  leave  to  amend  was  at  the  discretion  of  the  court,  and  no  issue 
having  been  tendered  upon  this  point,  it  was  not  error  to  refuse 
the  motion  to  dismiss.  The  rights  of  the  parties  as  they  existed  at 
tlie  eommencement  of  the  action  should  prevail,  unlesis  a  subsequent 
change  in  those  rights  be  shown  by  supplemental  pleadings. 

Several  other  matters,  also,  are  alleged  for  error,  by  the  plaintiff 
in  error,  but  we  find  in  the  record  no  cause  for  reversal  of  the 
judgment  on  its  petition. 

By  the  cross-petition  in  error,  the  defendant  alleges  for  error  the 
charge  of  the  court  as  to  the  measure  of  damages.  For  the  purpose 
of  resolving  this  question,  the  case  may  be  stated  thus :  The  plain- 
tiff was  the  owner  of  land  upon  which  trees  were  standing  and 
growing.  By  an  act  of  wilful  trespass,  the  plaintiff's  trees  were 
cut  and  felled.  After  the  cutting  down  of  trees,  the  trespassers 
converted  the  same  into  cord-wood  and  railroad  ties  and  sold  and 
<lelivered  the  wood  and  ties  to  the  defendant,  who,  being  ignorant 
of  the  trespass,  applied  the  same  to  its  own  use.  The  value  of  the 
standing  trees  was  proved;  also  the  value  of  the  ties  and  wood  at 
the  time  the  same  were  delivered  to  and  received  by  the  defendant. 
Testimony  was  offered  by  the  plaintiff  to  show  that  the  value  of 
the  trees  after  they  were  fellea  was  greater  than  while  standing, 
althongh  less  than  when  converted  into  ties  and  wood,  which  testi- 
monv  was  rejected. 

This  case  was  before  the  Supreme  Court  Commission  and  is 
reported  in  82  Ohio  St.  571,  wherein  it  was  held,  "  Timber  was  cut 
from  lands  of  B.  by  trespassers,  who,  by  their  labor,  converted  it 
into  oord-wood  and  railroad  ties,  thus  increasing  its  value  three  fold. 
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It  was  then  sold  to  an  innocent  purchaser  who  was  sued  bj  B.  for 
the  value  of  the  wood  and  ties.  Whatever  might  be  the  rule  of 
damages"  (as  against  the  trespassers)  ^'as  against  innocent  pur- 
chasers, B.  cannot  recover  the  value  of  the  timber  as  enhanced  bv 
the  labors  of  the  wrong-doers  after  it  was  severed  from  the  realty, 
and  a  judgment  for  such  enhanced  value  was  reversed.  The  cause 
being  remanded  to  the  court  below  for  a  new  trial,  the  court  among 
other  things  charged  the  jury  as  follows : 

^^  The  Supreme  Court  nave  given  us  a  different  rule  of  damages 
from  that  laid  down  upon  the  former  trial  of  the  case  in  this  court. 
There,  upon  the  former  two  trials  of  this  court  the  judges  chared 
the  jury  that  the  plaintifEs  would  be  entitled  to  recover  the  v^ue 
of  the  wood  or  ties,  as  the  case  might  be,  as  they  were  when  de- 
livered to  the  railroad  company,  and  they  actually  received  them. 
The  Supreme  Court  say  that  that  was  not  the  proper  rule. 

"  Now  whether  the  Supreme  Court  was  wrong  or  not  I  don't 
propose  to  question.  And  counsel  don't  claim  that  I  ought  to  ques- 
tion it. 

^^  There  has  been  some  little  discrepancy  in  the  opinion  of  the 
different  counsel  as  to  what  the  Supreme  Court  did  say.  But  I 
have  put  the  interpretation  upon  it  that,  as  I  believe,  the  Supreme 
Court  did  say,  and  as  I  give  it  to  you,  and  you  have  not  any  more 
right  to  question  whemer  I  am  wrong  than  I  have  to  question 
wnether  the  Supreme  Court  was  wrong.  Now  that  rule  is  simply 
this :  That  if  the  plaintiff  is  entitled  to  recover,  they  will  be  en- 
titled to  recover  the  value  of  the  timber  as  it  stood  in  the  woods 
at  the  time  it  was  cut  down  bv  these  wrong-doers." 

As  we  understand  the  rule  kid  down  by  the  Commission,  the  value 
of  the  timber,  as  enhanced  bv  the  labor  of  cutting  down,  was  the 
true  measure  of  damages.  -And  surely,  as  the  lal^r  of  felling  the 
trees  was  a  trespass  on  the  real  estate  of  the  plaintiff  who  has 
waived  the  wrong  done  to  his  realty,  such  labor  was  not  an  accession 
to  the  value  of  his  personal  property,  which  the  trees  first  became 
after  they  were  cut  down  and  severed  from  the  land.  The  value, 
at  least,  of  the  property  after  it  became  personal  was  the  measure 
of  the  injury  complained  of  by  the  plaintiff.  This  charge  of  the 
court,  as  well  as  the  refusal  to  hear  testimony  as  to  the  value  of  the 
trees  after  th^  were  severed  from  the  realty,  was  to  the  prejudice 
of  the  plaintiff. 

But  the  plaintiff  below  is  not  content  with  this  view.  He 
claims  that  the  court  erred  in  refusing  to  give  as  the  measure  of 
damages,  the  value  of  the  ties  and  wc^d,  at  the  time  and  place  they 
were  delivered  to  the  defendant ;  thus,  bringing  into  review,  the 
decision  of  the  Commission  as  reported  in  32  Ohio  St.  571.  A  de- 
cision of  the  Commission,  which  was  a  court  of  last  resort  in  this 
State,  equal  in  authority  and  dignity  with  this  court,  stands  as  a 
precedent  for  our  decisions,  and  should  not  be  overruled  except  for 
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most  cogent  reasons.  The  question  then  before  the  Commission, 
and  now  before  ns,  is  one  of  great  importance  and  no  little  diili- 
cnlty.  Many  cases  were  reviewed  by  the  Commission,  as  will  ap- 
pear from  the  report,  and  after  consolting  those  authorities  and 
8ome  others,  it  is  apparent  to  us  that  reported  cases  are  at  variance 
at  almost  every  pomt  in  the  line  of  reasoning.  It  is  true,  that  some 
principles  involved  are  not  disputed,  and  from  these  and  some  othere 
that  are  indisputable,  we  think,  the  true  solution  of  the  question  can 
be  obtained.     We  admit  as  a  ^neral  rule,  that  no  man  can  be  de- 

i)rived  of  his  property  without  nis  consent,  except  by  operation  of 
aw.  Hence,  where  nis  property  has  been  taken  from  him,  not  by 
operation  of  law,  and  without  his  consent,  he  may  follow  and  re- 
claim it,  in  specie,  into  whose  hands  soever  it  may  come,  so  long  as 
he  can  establish  its  identity.  And  in  all  cases  where  the  owner 
seeks  to  reclaim  the  possession  of  his  property,  being  able  to  estab- 
lish its  identity,  the  fact  that  accessions  to  its  value  nave  been  made 
by  the  labor  of  those  who  have  wrongfully  withheld  it,  cannot  be 
interposed  a^inst  the  right  of  the  owner  to  the  possession  of  his 
property.  And  in  all  such  cases,  it  does  not  matter  whether  the 
person  from  whom  it  is  reclaimed,  or  the  person  who  enhanced  its 
value  by  his  labor,  is  a  wilful  trespasser  or  a  person  who  came  into 
possession  without  intentional  wrong.  A  question  often  arises, 
whether  property,  by  reason  of  changes  wrought  upon  it,  has  lost 
its  identity,  out  no  such  question  is  made  in  this  case,  as  the  plain- 
tiff, if  he  had  so  elected  his  remedy,  most  clearly  could  have  re- 
claimed the  cord-wood  and  railroad  ties  from  the  original  trespasser, 
or  from  the  defendant  who  purchased  them.  But  no  such  remedy 
was  sought  by  the  plaintiff. 

Another  undoubted  doctrine  of  the  law  is,  that  a  person 
whose  property  is  wrongfully  taken  or  withheld  from  him, 
may  waive  nis  right  to  the  property  in  specie,  and  elect  to  pursue 
a  remedy  for  damages  only  ;  and  in  such  case,  the  general  rule  for 
the  measure  of  damages  is  the  value  of  the  property  at  the  time  it 
was  taken  or  converted  by  the  wrong-doer.  The  principle  upon 
which  this  rule  of  damages  is  based  is,  that  justice  requires  tnat 
the  injured  party  should  be  made  whole ;  but  justice  to  him  re- 
quires nothing  more.  This  rule  is  sometimes  modified  for  the  sake 
of  the  principle,  as  when  the  value  of  the  property  is  subsequently 
enhanced  by  an  advance  in  the  market  price ;  but  the  principle,  as 
a  matter  of  legal  right,  is  never  departed  from.  True,  the  law  per-^ 
mitB  an  awara  of  damages  in  excess  of  this  rule  of  compensation^ 
when  the  wrongful  act  was  wanton  or  otherwise  aggravated.  But 
this  is  permitted  by  way  of  punishing  the  wrong-doer  and  for  ex- 
^ttnple's  sake.  It  is  not  a  matter  of  legal  right  in  the  injured  party. 
For  every  wrong  done,  if  it  can  be  redressed  in  damages,  the 
fule  is  that  the  injured  party  shall  have  compensatory  damages,  and 
rf  the  wrongful  act  was  wilful,  wanton  or  malicious,  punitive  dam- 

4  A.  &  E.  R  Cas.— 15 


226  LAKE  8H0BB  AXTD  M.  8.  B.  B.  CO.  V.  HTJT0HIN8. 

ages  may  also  be  awarded.  ladeed  it  appears  to  me  to  be  axio' 
matic,  toat  as  between  man  and  man  where  no  wrong  was  intended, 
equal  and  exact  justice  is  done  when  the  party  wronged  is  made 
whole  for  all  tliat  he  lost  by  reason  of  being  deprived  of  property. 
Upon  this  principle  it  is  now  established  by  clear  weight  of  anthor- 
ity,  that  a  person  deprived  of  his  property  by  an  unintentionally 
wrongful  act,  who  seeks  redress  in  damages,  is  not  entitled  to  re- 
cover from  the  wrong-doer,  an  increase  of  dama^  by  reason  of 
accessions  to  the  value  of  the  property  from  the  labor  or  skill  of 
such  wrong-doer.  3  N.  Y.  379  ;  33  Mich.  205  ;  37  Mich.  332 ;  84 
Penn.  St.  333  ;  21  Barb.  92 ;  81  lU.  359  ;  49  Miss.  236 ;  39  Wis. 
456;  7  Up.  Can.  Q.B.  338;  15  Grant  (Up.  Can.  Chy.)  304;  18 
Grant  (CT.  0.  Chy.)  7 ;  13  Com.  B.  729 ;  41  Pa.  St.  291 ;  55  Pa.  St. 
176 ;  23  Cal.  306 ;  26  Maine,  306 ;  3  Ad.  &  El.  (N.  S.)  440. 

Such  being  the  rule,  in  an  action  against  one  who  takes  the 
property  of  another  and  converts  it  to  his  own  use  without  inten- 
tional wrong,  it  certainly  follows :  that  in  an  action  against  an  inno- 
eent  purchaser  from  such  unintentional  wron^-doer,  the  measure 
of  damages  would  not  include  the  enhanced  vsuue  of  the  property 
by  reason  of  the  labor  of  the  first  taker.  It  seems  clear,  that  such 
purchaser,  having  been  mulcted  in  damages  at  the  stdt  of  the  owner, 
could  not  have  recourse  against  his  vendor  for  greater  damages,  than 
the  owner  of  the  property  could  have  cLumed  against  him. 

It  only  remains  therefore,  in  this  line  of  reasoning,  to  inquire  as 
to  the  measure  of  damages  in  an  action  by  the  owner  against  an 
innocent  purchaser  of  the  property  enhanced  by  the  labor  of  a  wil- 
ful trespasser.  In  such  case  it  is  clear  that  the  defendant  is  not 
a  proper  subject  of  punishment ;  and  it  is  equally  clear  that  the 
plaintifE's  loss  is  no  greater  than  it  would  have  been,  if  the  tres- 
passer had  been  innocent  of  all  intentional  wrong ;  nor  is  the  gnilt 
of  the  defendant  greater.  Hence,  it  seems  to  a  majority  of  the 
court,  that  exact  justice  would  be  done  as  between  these  parties  by 
limiting  the  plaintiff 's  damages  to  the  amount  of  his  actual  loss,  to 
wit :  the  value  of  the  trees  when  they  were  jSrst  taken  as  personal 
property. 

It  is  said,  however,  that  the  property  was  the  plaintiff's  at  the 
time  the  defendant  received  it  m  its  enhanced  condition  and  con- 
verted it  This  claim  is  technically  correct  But  whereby  did  he 
become  entitled  to  the  enhanced  value  of  the  property  f  His  merit 
is  that  of  reaping  where  he  did  not  sow.  The  party  whose  labor 
enhanced  the  value  is  the  meritorious  owner  of  the  increase.  True, 
being  a  wilful  wrong-doer,  his  interest  in  the  property  was  subject 
to  forfeiture  at  the  will  of  the  owner  by  way  oi  punishment  and 
for  example  sake ;  but  the  owner  has  not  demanded  the  f orf eitnre 
from  the  wrong-doer.  The  demand  is  made  upon  an  innocent  pur- 
chaser. There  is  no  suggestion  that  the  purchaser  did  not  exercise 
ordinary  care  in  making  the  purchase.     If  after  the  purchase  the 
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plaintiff  had  notified  the  purchaser  of  his  title,  and  had  demanded 
the  possession  of  the  property,  we  are  not  prepared  to  say  that  a 
lefusal  to  deliver  would  not  nave  shown  such  a  wilful  conversion  of 
the  plaintiflPs  property  as  would  have  entitled  him  to  recover  the 
•enhanoed  value  as  the  true  measure  of  his  loss.  But  that  is  not  the 
<im  before  us.  The  plaintiff  did  not  desire  to  reclaim  the  prop- 
erty from  the  defendant.  By  bringing  his  action  for  damages,  ne 
voluntarily  abandoned  his  right  to  the  property ;  and  naving 
broaght  ms  action  against  the  mnocent  purchaser,  instead  of  the 
^vilfQl  trespasser,  we  think  his  damages  should  be  limited  to  the 
"Value  of  the  property  when  it  was  taken  from  Ms  possession. 

The  suggestion  that  the  rule  of  damages  here  adopted  will  induce 
purchasers  of  property  to  be  careless  as  to  the  title  of  their  vendors, 
IB  of  litUe  weight.    Actual  knowledge  or  wilful  ignorance  of  the 
owner's  rights  on  the  part  of  the  purdbiaser,  would,  no  doubt,  make 
him  liable  for  the  full  value  at  the  time  of  purchase.    Ajad,  on  the 
other  hand,  it  might  be  suggested  with,  at  least,  equal  force,  that 
another  rule  might  make  owners  negligent  in  pursuing  remedies, 
until  the  property,  greatly  enhanced  m  value  by  the  labors  of  others, 
would  come  into  the  hancls  of  innocent,  but  more  responsible  per- 
sons than  the  wilful  wrong-doer.     We  see  no  good  reason  for 
overruling  the  decision  of  the  Supreme  Court  Commission. 

The  deiendant  in  error  haviuff  waived  the  error  of  the  court  be- 
low in  limiting  the  damages  to  me  value  of  the  standing  trees,  the 
judgment  below  is  affirmed* 

BoTirroN,  C.  J.,  dissented  from  the  ruling  respecting  the  meas- 
ure of  damages. 

While  I  concur  in  the  reversal  of  the  judgment  upon  the  ^ound 
•stated  in  the  opinion,  I  dissent  from  the  rule  of  damages  laid  down 
by  the  court  as  applicable  to  a  case  of  this  character.     iTpon  a  thor- 
ough search  of  the  decided  cases  bearing  on  the  subject,  I  have  been 
unable  to  find  one  that  supports  the  conclusion  reached  by  a  majority 
of  the  court,  except  the  case  betwe^i  the  same  parties,  and  relating 
to  the  same  conversion,  decided  by  the  Commission  and  report^ 
in  32  Ohio  St.  571.    An  examination  of  the  authorities  reviewed 
in  that  case,  and  others,  has  led  me  to  the  conclusion  that  that  case 
was  incorrectly  decided.    The  facts  conceded  are,  that  wilful  tres- 
passers felled  standing  timber  or  trees  growing  on  land  of  the  de- 
fendant's wards,  cut  tne  same  into  railroad  ties  and  wood,  and  sold 
the  same  to  the  railroad  company,  by  which  the  wood  was  con- 
sumed, and  the  ties  placed  in  the  bed  of  its  road  before  the  defend- 
ant had  knowledge  of  the  fact.    That  the  ori^nal  trespassers  could 
have  obtained  no  abatement  from  the  value  of  the  wood  and  ties  by 
f^n  of  the  labor  bestowed  in  their  production,  had  an  action  for 
their  ecmversion  been  brought  against  them,  is  the  settled  doctrine  of 
^  the  authorities.   So  long  as  the  property  can  be  identified  the  orig- 
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inal  owner  may  recsover  it,  in  specie  by  an  action  of  replevin,  or 
recover  its  value  in  its  improved  state  m  an  action  for  its  conyer- 
sion. 

In  Snyder  v.  Vaux,  2  Rawle,  423,  trees  were  cnt  and  converted 
into  rails  and  posts ;  in  Smith  v.  Gonder,  22  Ga.  353,  into  railroad 
ties ;  in  Heard  v.  James,  49  Miss.  236,  into  staves ;  in  Halleck  9. 
Mixer,  16  Gal.  574,  Moody  v.  Whitney,  34  Me.  563,  and  Brewer 
V.  Fleming,  51  Penn.  St.  102,  into  firewood ;  in  Betts  v.  Lee,  5 
John,  348  and  9  do.  362  into  shingles ;  in  Brown  v.  Sax,  7  Cow.  95, 
sawlogs  into  boards ;  in  Eastman  v.  Harris,  4  La.  An.  193,  a  raft  of 
logs  into  firewood ;  in  Riddle  v.  Driver,  12  Ala.  590,  and  in  Curtis 
V.  Groat,  6  John,  169,  wood  into  coal ;  in  Hide  v.  Cook,  26  Barb. 
592,  hides  were  manufactured  into  leather ;  and  in  Silsbnry  v,  Mc- 
Coon,  3  Combst.  379,  corn  into  whiskev.  There  are  numerous 
other  cases  of  similar  character,  and  in  all  of  them  it  is  held,  that 
the  title  of  the  ori^al  owner  is  not  affected  by  reason  of  the  fact 
that  the  value  of  tne  property  has  been  enhanced  by  the  skill  or 
labor  of  the  wrong-doer  voluntarily  bestowed  upon  it.      The  fiame 

Erinciple  is  applied  to  the  case  of  one  who  voluntarily  erects  a 
uilding  on  the  land  of  another  without  his  consent.  In  such  case 
the  building  becomes  a  part  of  the  freehold,  with  no  right  in  the 
person  erecting  it  to  remove  it,  or  to  conipensation  for  his  labor 
or  material.  1  Hilliard  on  Real  Prop.  5  ;  Bonney  t?.  Foss,  62  Me. 
248;  Linahan  v.  Barr,  41  Conn.  471 ;  Mathers  v.  iJobshuetz,  76  111. 
438.  It  is  also  held,  where  a  party  having  charge  of  the  property 
of  another,  so  confounds  and  confuses  it  with  nis  own,  that  the 
distinction  cannot  be  traced,  and  the  other's  property  identified, 
that  the  party  so  mixing  and  confusing  the  property  loses  his  own. 
The  Idaho,  93  U.  S.  575,  Hart  v.  Ten  Eyck,  2  John.  cL  62, 
108,  Jewett  v.  Dringer,  30  K  J.  Eq.  291,  2  Kent's  Com.  364, 
Story  on  Agency,  §§  205,  333,  and  cases  there  cited.    The  princi- 

Ele  underlymg  all  these  cases,  is,  that  no  man  shall  be  deprived  of 
is  property  without  his  consent,  except  upon  due  process  of  law. 
The  particular  ground  upon  which  the  judgment  of  the  court  pro- 
ceeds in  the  present  case  is,  that  because  the  railroad  company  was 
an  innocent  purchaser  of  the  wood  and  ties  from  the  original  tree- 
passers,  a  dinerent  rule  is  to  be  applied  in  measuring  the  damages 
the  owner  of  the  wood  is  to  receive,  from  that  that  would  prevail 
had  the  action  been  brought  against  the  trespassers  themselves. 
To  this  position  I  do  not  assent.  The  plain  logic  of  the  proposi- 
tion is  that  the  purchaser  acquired  by  his  purchase  something 
which  his  vendors  did  not  own,  and  consequently  had  not  the 
ability  to  impart. 

It  is  admitted  that  at  the  moment  before  the  sale  the  whole 
property  in  the  wood  and  ties  was  in  the  ori^nal  owner,  but  the 
instant  the  sale  was  consummated,  it  is  said,  tnat  some  part  of  that 
property,  without  his  consent,  and  in  a  transaction  to  which  he 
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was  not  a  party,  has  passed  to  the  purchaser ;  and  passed  from  one 
vho,  admittedly,  had  no  title  to  or  lien  upon  any  part  of  it.  And 
vet  it  is  agreed  that  the  original  owner,  by  reason  of  his  continued 
ownership,  may,  in  an  action  of  replevin  take  the  property  from 
the  purchaser,  without  accounting  to  him  for  any  part  of  its  value. 
The  purchasers  rights  are  thus  not  onlv  made  to  depend  on 
the  form  of  the  action,  but  if  the  action  be  brought  for  conversion 
of  the  propertjr,  instead  of  giving  damages  agamst  the  purchaser 
for  his  conversion,  to  be  measured  by  the  value  of  the  property 
-when  he  converted  it,  which,  of  course,  was  long  after  the  timber 
was  cut  into  wood  and  ties,  he  is  made  liable  as  of  the  date  that 
the  trees  were  cut  from  the  soil,  a  point  of  time  long  anterior  to 
the  date  of  purchase.  How  this  ruie  would  work  or  now  the  lia- 
bility of  the  purchaser  would  be  affected,  if  the  wood  and  ties 
when  purchased  were  of  less  value  than  the  timber  when  severed 
from  the  soil,  we  are  not  advised.  But  if  anything  is  settled  by 
the  decided  cases,  it  is,  that  where  one  wrongfully  in  possession  of 
the  property  of  another,  refuses  to  deliver  it  to  the  owner  on 
demand,  he  is  liable  in  conversion  to  the  full  value  of  the  property 
at  the  time  of  the  refusal,  not  that  demand  and  refusal  are 
necessary  prerequisites  to  the  action,  but  when  they  appear, 
they,  as  a  general  rule,  settle  the  fact  and  time  of  con- 
version. Guman  v.  Newton,  9  Allen,  171.  The  conver- 
sion, however,  is  just  as  complete,  and  the  time  at  which  the 
liability  therefor  is  incurred  is  as  definitely  fixed  and  ascertained, 
when  the  property  is  consumed  or  destroyed,  or  has  been  con- 
verted into  realty,  as  in  the  case  of  demand  and  refusal.  The 
unaathorized  act  of  another  in  assuming  dominion  and  control  over 
the  property  by  which  the  rightful  owner  is  deprived  thereof,  is 
conversion.  Urease  v.  Smith,  61  N.  Y.  477.  Hence  when  the 
wood  and  ties  in  the  present  case,  were  used  by  the  company,  they 
were  as  liable  for  their  conversion  as  if  demand  and  refusal  had 
heen  made  while  it  was  in  the  company's  power  to  deliver  the 
same  to  the  owner,  and  liable  for  the  amount  recoverable  had 
demand  and  refusal  been  made  upon  the  day  the  company  pur- 
chased the  property  from  the  original  takers.  And  if  demand  and 
refusal  had  then  been  made,  and  the  company  had  refused  to  de- 
iiver  the  property  to  the  owner,  I  know  of  no  rule  of  law,  that 
would  relieve  it  irom  liability  to  damages  for  the  full  value  of  the 
property  at  the  time  of  refusal.  If  such  is  not  the  rule,  what  re- 
sults? When  the  purchaser  is  required  to  pay  the  real  owner  for 
Ihe  property,  he  may  recover  back  the  price  paid  to  the  wrong- 
doer, as  upon  a  failure  of  consideration.  This  principle  is  w^l 
settled.  Eichholtz  v.  Banister,  17  C.  B.  (N.  S.)  708 ;  Chapman  v. 
Speller,  14  Q.  B.  621 ;  Benj.  on  Sales,  §  423.  ^  The  company 
would  therefore  get  the  wood  and  ties  by  paying  the  original 
owner  the  value  of  the  timber  when  felled  to  tne  ground.    Either 
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this  resnlts  or  the  absurdity  follows,  that  while  the  original  tres- 
passer had  neither  title  to,  nor  lien  npon,  the  wood  or  ties,  be  is 
enabled  in  an  action  for  the  price  paia  by  the  purchaser,  to  recoup 
the  amount  which  his  labor  added  to  the  value  of  the  property. 
He  would  thus  gain  and  accomplish  by  the  sale,  what  otherwise,, 
he  could  not  have  obtained.  Tne  principle  that  the  purchaser  in 
such  case,  however  innocent,  sustains  no  better  relation  to  the 
property  than  did  the  party  from  whom  he  purchased  it,  is  well 
supported  by  authority. 

in  Silsburv  v.  McCoon,  supra,  it  was  said  by  Buggies,  J.,  that 
*^  the  thief  wno  steals  a  chattel  or  the  trespasser  who  takes  it  br 
force,  acquires  no  title  by  such  wrongful  taking.  The  sabee- 
quent  possession  by  the  thief  or  trespasser  is  a  contmuing  trespass; 
and  if  during  its  continuance  the  wrong-doer  enhances  the  valn& 
of  the  chattel  by  labor  and  skill  bestowed  upon  it,  as  by  samDg- 
logs  into  boaras,  splitting  timber  into  rails,  making  leather  into 
shoes,  or  iron  into  bars  or  into  a  tool,  the  manufactured  article  still 
belongs  to  the  owner  of  the  original  material,  and  he  may  re-take  it, 
or  recover  its  improved  value  m  an  action  for  damages.  And  if 
the  wrong-doer  sell  the  chattel  to  an  honest  purchaser  having  no 
notice  of  the  fraud  by  which  it  was  acquired,  the  purchaser  obtains 
no  title  from  the  trespasser,  because  the  trespasser  had  none  to 
give.  The  owner  of  the  original  may  still  re-taKe  it  in  its  improved 
state,  or  he  may  recover  its  improved  value.  The  right  to  the 
improved  value  in  damages  is  a  consequence  of  the  continued 
ownership.  It  would  be  absurd  to  say  that  the  original  owner 
may  re-take  the  thing  by  an  action  of  replevin,  in  its  improved  state^ 
and  yet  that  he  may  not,  if  put  to  his  action  of  trespass  or  trover^ 
recover  its  improved  value  in  damages."  This  doctrine  wafr 
adhered  to  in*  Joslin  v.  Ooweo,  60  Barb.  48,  where  it  was  said,  "It 
is  only  innocent  purchasers  who  purchase  property  converted  into- 
another  species,  that  can  be  protected,  and  not  even  the  innocent  pur- 
chaser is  so  protected  who  takes  the  title  from  a  trespasser  or 
wrong-doer,  because  he  had  none  to  give." 

The  case  of  Tuttle  v.  White,  recently  decided  by  the  supreme 
court  of  Michigan,  and  reported  in  the  9th  volume  of  The  North- 
western Beporter  528,  is  quite  in  point.  The  action  was  in  trover 
for  the  conversion  of  certain  saw-logs.  The  defendants  purchased 
the  logs  in  good  faith,  from  parties  who  wrongfully  cut  them  njwn 
the  land  of  the  plaintiff.  The  court  in  disposing  of  the  case,  said: 
"  A  person  in  purchasing  personal  property  runs  his  risk  as  to  tlie 
title  ne  is  acquiring,  and  if  he  is  unfortunate  enough  to  purchase 
from  a  trespasser,  or  one  who  has  no  title  and  can  ^ive  none,  he 
must  suffer  the  loss  or  look  to  his  vendor."  The  plamtiff  was  held 
entitled  to  the  value  of  the  logs  at  the  time  the  defendant  pur- 
chased and  assumed  control  over  them. 
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To  same  effect  is  Nesbit  v.  The  St.  Paul  Lumber  Co.,  21  Minn« 
491. 

These  cases  are  in  accord  with  the  large  and  uniform  current  of 
authority  which  holds  that  in  purchasing  personal  property  the 
purchaser  must  abide  by  the  title  of  his  vendor^  and  can  acquire 
no  better  rights  than  he  possessed. 

Whtts,  «!.,  concurred  m  the  dissenting  opinion. 


Claflin  and  others, 

V. 

The  South  Cabolina  B.  R  Co.  and  others. 

(OircuU  Ctmrt,  D,  8(nUh  Carolina,) 

An  inae  of  bonds  aecored  by  a  first  mortgage  and  issued  for  the  purpose 
of  tskiog  up  others  of  a  prior  issue,  was  larger  than  necessary  for  that  pur- 
pose. In  a  soit  brought  by  holders  of  a  second  mortgage  to  foreclose  tneir 
mortgage,  held,  that  such  surplus  bonds,  whether  actually  out  and  in  the 
hands  of  bona-fide  holders  when  the  second  mortgage  went  into  effect,  or  is- 
saed  sfterwards  for  the  first  time,  as  collateral,  to  secure  a  debt  contracted  at 
the  time  they  were  thus  pledged — ^in  either  case,  they  were  secured  by  such 
first  mortgage  equally  with  those  applied  to  the  purpose  of  the  issue,  evea 
though,  in  the  second  case,  such  pledgee  had  full  Knowledge  of  all  the  facts. 

Construing  the  language  of  the  instrument  with  reference  to  the  surround- 
ing drcumstanoes  ana  the  subject-matter  of  the  contract,  held,  first  mortfi;age 
bonds  remaining  unissued  in  the  hands  of  the  company,  and  those  which 
afterwards  came  into  their  hands  by  purchase,  without  the  intention  of  re- 
tiring them,  could  be  issued,  sold,  and  transferred  by  the  company,  after  tha 
date  of  the  second  mortgage,  so  as  to  carry  alien  under  the  first  mortgage. 

A  second  mortgage,  imiae  to  secure  the  payment  of  an  issue  of  6,000  bonds, 
of  $600  each,  recit<ra  that  the. proceeds  thereof  were  *'  to  be  applied  ezdu- 
liTelT  to  the  extinguishment  of  the  fioating  debt  and  the  retirement  of  unse- 
cured bonds.''  The  manner  of  effecting  this  extinguishment  was  not  pro- 
vided for,  further  than  by  authorizing  the  ])resident  of  the  company  to  sell 
the  bonds  at  not  less  than  80  per  cent,  which  might  be  for  one  third  cash 
and  two  thirds  in  unsecured  bonds,  at  not  less  than  80  per  cent.    Held : 

(1)  In  a  controTersy  between  bondholders,  that  bonds  of  this  issue,  CTen  If 
pledged  as  collateral  upon  an  extension  or  renewal  of  the  floating  debt,  or 
to  secure  notes  given  in  payment  of  unsecured  bonds,  were  regularly  issued 
and  properly  applied. 

(2)  Directors  acting  in  good  faith  for  the  best  interests  of  the  company  are 
entiUed  to  the  same  rights  as  other  creditors. 

(8)  Outstanding  unsecured  bondholders  are  not  entitled  to  participate  in 
the  security  of  the  second  mortgage  without  first  complying  with  the  terms 
dictated  by  the  company. 

(4)  Bonds  purchased  by  the  company  with  the  proceeds  of  second  mort- 
gage bonds  snould  be  delivered  up  and  cancelled. 

(5)  An  attachment  regularly  issued  in  the  state  of  Georgia  is  superior  to 
the  uen  of  a  mortgage  defectively  recorded. 
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In  Equity. 

Mitchell  &  Smith,  (of  Charleston,)  Chamberlain,  Carter  &  Horn- 
blower,  and  William  Stone,  (of  New  York,)  for  complainants. 

James  Connor,  A.  O.  Magrath,  Lord  &  Inglesby,  L>e  Saossnre  & 
Son,  Simonton  &  Barber,  H.  E.  Young,  B.  H.  Rutledge,  Kutledge 
&  Young,  W.  D.  Porter,  G.  R  Walker,  Hayne  &  Rcken,  A.  T. 
Smythe,  Buist  &  Buist,  T.  M.  Hanckel,  J.  N.  Nathans,  M.  P. 
O'Connor,  W.  A.  Pringle,  Joseph  W.  Barnwell,  Charles  S.  Camp- 
bell, Thomas  M.  Mordecai,  Simons  &  Simons,  Edward  Manath, 
Bryan  &  Bryan,  C.  R.  Miles,  L.  C.  Northrop,  and  McCrady  & 
Sons,  for  respondents. 

Wattb,  C.  J. — This  is  a  suit  in  equity  by  holders  of  bonds  of 
the  South  Carolina  K:  R.  Co.,  secured  by  what  is  known  as  the 
second  mortgage,  to  foreclose  that  mortgage,  subject  to  the  lien  of 
prior  encumbrances.  It  naturally  divides  itself  into  six  parts, 
which,  for  convenience,  will  be  considered  separately.  They  are: 
(1)  The  first  mortgage ;  (2)  the  second  mortgage ;  (3)  the  syndi- 
cate ;  (4)  the  sales  of  parts  of  the  mortgaged  property ;  (5)  the  at- 
tachments in  Georgia ;  (6)  the  wharf  property. 

1.  As  to  the  first  mortgage : 

The  original  name  of  the  South  Carolina  R.  R.  Co.  was  the 
Louisville,  Cincinnati  &  Charleston  R.  R.  Co.  In  that  name,  and 
under  the  authority  of  an  act  of  the  ^neral  assembly  of  South 
Carolina,  passed  December  12,  1837,  tne  company  issued  bonds, 
payable  part  in  London  and  part  in  Charleston,  to  the  amount  of 
JE450,000,  which  fell  due  January  1,  1866.  The  payment  of  these 
bonds,  principal  and  interest,  was  guaranteed  by  the  state,  and  se- 
cured by  statutory  mortgage  to  the  state  on  all  the  property  and 
funds  01  the  company  in  South  Carolina.  The  name  of  the  com- 
pany was  changed  in  1843,  and  thereafter  it  was  known  as  the 
South  Carolina  K.  R.  Co.  In  1865  it  became  apparent  that  these 
bonds  could  not  be  met  at  maturity.  Accordingly  the  general  as- 
sembly of  the  state,  on  the  twenty-first  of  December,  1865,  passed 
another  act,  petitioned  for  by  the  company,  authorizing  the  issue 
of  other  sterling  bonds  for  the  principal  and  interest  of  the  first, 
and  to  be  substituted  for  them.  As  the  substitution  was  made  the 
new  bonds  were  to  be  guaranteed  by  the  state,  and  this  guarantee 
was  to  have  the  effect  of  continuing  the  original  statutory  mort- 
gage in  force  the  same  as  if  no  change  had  been  made.  Some  ex- 
changes were  effected  under  this  authority,  but,  on  the  whole,  the 
scheme  was  a  failure.  In  addition  to  the  bonds  thus  put  out,  the 
company  was  in  debt  for  other  bonds,  issued  in  1849,  amounting 
in  all  to  $175,000,  which  were  to  fall  due,  some  on  the  first  oi 
January  and  some  on  the  first  of  October,  1868.  Under  these  cir- 
cumstances, after  negotiation  with  the  bondholders,  it  was — 

^^  Deemed  advisable,  for  the  better  securing  of  the  said  debts, 
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that  all  the  Baid  bonds  fihould  be  delivered  up  and  cancelled,  and 
new  bonds  issued  in  substitution  thereof;  the  payment  of  said 
bonds  to  be  secured  by  a  mortgage  to  trustees  of  the  estate,  real 
and  personal,  of  the  .  .  .  company,  including  therein  all  the  real 
and  personal  property  .  .  .  situate  within  the  limits  of  the  state 
of  G^oigia,  and  not  mdnded  in  the  statutory  mortgage  created  by 
the  act  of  1867." 

Thereupon  the  company — 

^  Eesolved  to  execute  its  bonds,  payable  in  London  for  an  amount 
not  exceeding  in  the  aggregate  the  sum  of  £543,500,  ...  to 
be  dated  on  me  first  day  of  January,  A.  D.  1868,  and  to  be  paya- 
ble to  bearer,  with  interest  thereon,  at  the  rate  of  5  per  cent,  per 
annum,  payable  semi-annually,  ...  on  the  presentation  of  the 
proper  coupons  at  the  office  of  Messrs.  Dent,  Palmer  &  Co.,  in  the 
city  of  London,  .  .  .  which  said  bonds  shall  be  substituted  for 
the  sterling  bonds  now  outstanding  and  payable  in  London." 

The  company  also — 

"  Hesolved  to  execute  certain  other  bonds,  not  exceeding  in  the 
aggregate  the  sum  of  £76,500,  ...  to  be  dated  on  the  first  day 
oiJanuary,  A.  D.  1868,  and  to  be  payable  to  bearer  with  interest 
at  the  rate  of  5  per  cent,  per  annum,  payable  semi-annually,  .  .  . 
oh  the  presentation  of  the  proper  coupons  at  the  office  of  tne  •  .  . 
company,  in  the  city  of  Charleston  .  .  •  which  said  bonds  shall 
be  substituted  for  the  sterling  bonds  •  •  •  payable  in  Charles- 
ton." 

It  was  also — 

'^  Besolved  to  substitute  for  the  bonds  issued  in  the  year  1849, 
and  payable  in  currency  of  the  United  States,  ...  or  to  apply 
to  the  satisfaction  of  siud  bonds,  upon  such  terms  as  may  be  a^:4ed 
npon,  the  sterling  bonds  to  be  issued  as  hereintofore  provided  for, 
80  as  to  retire  aU  the  said  bonds  now  payable  in  currency  of  the 
United  States." 

"  To  secure  the  true  and  punctual  payment  of  the  said  bonds, 
•  .  .  the  company  .  .  .  resolved  to  pledge  and  mortgage  to 
the  [trustees  named]  all  the  real  estate,  wherever  situate,  which  is 
now  owned  or  may  hereafter  be  acqidred  by  the  said  company,  and 
all  the  rolling  stock  and  other  personal  property  used,  or  necessary, 
in  the  operating  of  said  railway." 

In  accordance  with  this  scheme,  bonds,  with  a  mortgage  to  se- 
cure them,  to  the  full  amount  of  £620,000,  were  executea  by  the 
company,  and  certified  bv  the  mortgage  trustees.  Provision  was 
niade  in  the  mortgage  for  a  substitution  of  bonds  "  payable  in 
lawful  money  of  the  United  States,  with  interest  not  exceeding  7 
P^r  cent,  per  annum,"  for  the  new  sterling  bonds  provided  for, 
"npoii  terms  to  be  agreed  upon  by  and  between  said  company  and 
the  bondholders  desiring  such  substitution ;"  but  the  pound  ster- 
ling on  aU  payments  of  sterling  bonds,  or  the  interest  thereon  made 
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in  CharlestoTi,  was  ^^  to  be  estimated  at  four  dollars  and  f ortj-f onr 
and  fonr-ninthB  cents." 

All  the  old  iflsnes  of  bonds  have  been  taken  np  by  exchange  or 
otherwise^  and  cancelled,  except — 

(1)  Guaranteed  LouiBvUle,  Cincinnati  &  Charlestown  sterling  bonds..  £16,050 

C^)  Guaranteed  South  Carolina  sterling  bonds £8,000 

(8)  Bondsof  1849,  Nos.  191,  192,  198 $1,600 

(4)  Guaranteed  South  Carolina  sterling  bonds,  pledged  to  E.  L.  Tren- 

holm  in  1870 £6,400 

(6)  One  other  bond  of  same  character  ^o.  468) £000 

Against  this  the  receiver  now  holds  bonds  origmaUy  put  into  the  hands 

of  the  London  agents  for  exchange,  and  which  have  not  been 

used  for  that  purpose £24,460 

Conencjr  bonds  in  the  possession  of  and  owned  by  Uie  company  when 

tms  suit  was  begun. $2,000 

It  is  conceded  that  there  are  now  ontstanding  in  the  hands  of  bona 
fide  holders,  and  entitled  to  the  benefit  of  the  mortgage  secnrity — 

New  sterling  bonds £800,660 

New  currency  bonds $1,114,000 

The  same  is  tme  of  items  1,  2,  and  3  in  the  statement  above^ 
showing  the  nnretired  bonds  of  the  old  issues. 

It  is  also  conceded  that  £620,000  was  more  than  the  old  debt  If 
all  the  old  bonds  had  been  ont  when  the  new  were  issued,  their 
aggregate,  principle  and  interest,  would  not  have  reached  this  sum. 
Tney  were  not,  however,  all  out.  Some  had  been  taken  np  by  the 
company  before  that  time ;  and  it  is  apparent,  from  the  evidence^ 
that  an  issue  of  the  whole  amount  of  £620,000  would  leave  a  sur- 

1)lus  of  $400,000  and  more,  after  fuUv  providing  for  what  were 
eft  outstanding.  All  the  bonds  of  the  new  issue  are  now  ont- 
standing except  such  as  are  held  by  the  receiver.  No  questions  are 
T2daed  as  to  any  save  the  following : 

(1)  Amount  pledged  to  several  creditors  of  the  company  as  security 
«       for  moneys  loaned,  outstanding  in  the  hands  of  the  pledgees, 

October  1,  1872,  when  the  second  mortgage  was  made $114,000 

(2)  Amount  pledged  to  C.  H.  Hanson  as  security,  January  19, 1877. . . .      $20,000 
(8)  Amount  pledged  to  B.  F.  Moise,  agent,  January  15,  1874 $4,600 

(4)  Amount  of  sterling  bonds  pledg^  to  Gteorge  W.  Williams  as 

security,  May  14.  1874 £18,000 

(5)  Amount  of  loose  coupons  cut  from  bonds  pledged  to  Qeorge  W. 

Williams,  and  past  due  when  the  bonds  were  sold  under  the 

pledge $8,075 

(0)  Nine  guaranteed  South  Carolina  Railroad  bonds,  of  £600  each, 
issued  under  the  act  of  1865,  and  pledged  to  E.  L.  Trenholm  as 
security  for  money  loaned,  April  2,  lf70 £5,400 

(7)  One  bond  of  same  character,  being  No.  468,  pledged  to  the 

syndicate £600 

The  date  of  the  second  mortga^  is  October  1,  1872. 
Upon  this  state  of  facts  several  questions  are  raised  which  will 
now  be  considered.     And,  first,  it  is  insisted  that  the  company 
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eonld  not  ifisne  nnder  this  mortgage  any  bonds  not  actnallj  nsed 
in  taking  np  or  retiring  the  old  ones.  The  argament  ifi,  that  the- 
mortsa^  is  in  legal  e&ct  a  contract  between  the  company  and  the 
bondhcMoers,  by  which  it  was  agreed  that  no  bonds  were  to  have 
the  benefit  of  the  secnrity  thus  created,  except  such  as  were  sub- 
stantially ^  subetitnted  "  for  the  earlier  issnes.  I  am  nnable  to 
discover  any  snch  contract  The  mortgage  purports  to  be  made  to- 
Bccare  bonos  of  certain  descriptions^  not  exceeding  in  the  aggregate 
£620,000.  It  recites  other  bond  indebtedness  secured  by  prior 
liens,  and  that  t^e  new  bonds  were  to  be  substituted  for  the  old. 
This  may,  and  I  think  does,  confine  the  lien  of  the  new  mortgage 
to  an  amount  which,  added  to  the  prior  specified  encumbrances, 
shall  not  exceed  the  limit  fixed,  but  tnat  is  all.  Every  bondholder 
can  insist  that  the  entire  issue  shall  not  exceed  this  sum,  and  every 
sabsequent  encumbrancer  that  the  lien  of  the  bondholders  shall  be 
correspondingly  restricted.  That  this  was  the  understanding  of 
the  company  no  one  can  doubt.  As  early  as  January,  1871,  the^ 
treasurer,  in  a  report  to  the  stockholders,  took  occasion  to  refer  to 
the  surplus  of  these  bonds,  which  he  estimated  at  $450,000,  and  to 
say  that  if  they  could  be  disposed  of  at  their  value  the  finances  of 
the  company  would  be  neatly  relieved.  At  this  time  one,  at  least, 
of  the  trustees  named  m  the  mortga^  was  a  director  in  the  com- 
pany, and  soon  afterwards  the  issue  of  the  surplus  bonds,  as  collat- 
eral or  otherwise,  was  commenced  without  obiection  from  any  one. 
As  between  the  railroad  company  and  bona  nde  holders  of  bonds 
certified  in  due  form  by  the  trustees,  and  purporting  to  be  issued 
under  the  mortgage,  there  can  be  no  douot  as  to  the  lien.  The- 
company  is  estopped  from  denying  that  the  bonds  it  has  actually 
put  out  are  what  they  purport  to  be.  None  of  the  first  mortgage 
bondholders  complain.  So  far  as  appears  they  are  satisfied  with 
tlie  security  they  have  got.  The  second  mortga^  covered  only 
the  equity  of  redemption  which  the  company  then  bad  in  the  mort- 
gaged property.  Whatever  bound  the  company  then  as  to  tho 
extent  of  tne  mortgage  lien  within  its  limit  of  £620,000,  bound  the 
second  mortgage  bondholders.  It  follows  that  to  the  extent  the- 
bonds  were  actually  out,  and  in  the  hands  of  bona  fide  holders, 
when  the  second  mortgage  was  executed,  there  can  be  no  question 
as  to  their  priority. 

It  is  next  claimed  that  the  first  mortgage  bonds  which  are  held 
in  pledge  as  security  for  the  notes  of  the  company  have  no  priority 
over  the  second  mortgage.  So  far  as  this  objection  relates  to  the 
bonds  held  by  the  defendants  Middleton,  lie  Saussure,  Andrew 
Simonds,  Rose,  and  Drayton,  pledged  and  in  the  hands  of  the 
present  holders  before  October  1, 1872,  it  is  disposed  of  by  what  haa 
aheady  been  said.  They  were  all  actually  issued  under  the  mort- 
gage and  accepted  as  sucn.  This  the  company  will  not  be  permitted 
to  deny ;  neither  can  the  second  mortgagees.    No  one  has  ever  sup- 
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posed  that  a  taker  of  negotiable  paper,  as  collateral  security  for  a 
debt  contracted  at  the  time,  was  not  a  holder  for  valne.  It  follovrs 
that  to  the  extent  necessary  to  secure  the  debts  dne  these  def  endantB 
respectively,  the  lien  of  the  bonds  they  severally  hold  is  good.  The 
€aiiie  is  true,  also,  I  think,  of  the  bonds  held  by  the  defendant 
Hanson.  The  master  has  reported  that  these  bonds  were  pledged 
after  the  second  mortgage  went  into  effect,  and  to  secure  a  iehi 
contracted  at  the  time  of  the  pledge.  To  this  part  of  the  report  an 
exception  has  been  filed.  In  my  view  this  question  is  unimportant; 
but  having  looked  into  the  evidence  I  am  satisfied  the  exception  is 
well  taken.    The  bonds  were  out  on  pledge  when  the  second  mort- 

§age  was  made,  and  the  evidence  leaves  no  doubt  in  mj  mind  that 
le  present  debt  in  the  hands  of  this  defendant  is,  in  legal  effect,  a 
continuation  of  the  old  one  with  the  original  pledge  transferred. 
This  exception  to  the  report  will  therefore  be  sustained,  and  the 
pledge  classed  amon^^  those  outstanding  October  1,  1872. 

As  to  the  bonds  for  £18,000,  pledged  to  the  defendant  Geoige 
W.  Williams,  it  is  conceded  they  were  not  and  never  had  been  out 
•of  the  control  of  the  company  when  the  second  mortgage  was  made. 
Thev  were  executed  and  certified  in  proper  form  as  bonds  secured 
by  tne  mortgage,  and  on  the  ninth  of  July,  1868,  sent  with  otherB 
to  the  company's  agents  in  London  to  be  exchanged  for  old  sterling 
bonds  pavable  there.  During  the  year  1874,  when  it  was  found 
they  would  not  be  needed  to  take  np  the  old  bonds,  tiie  companvgave 
tliem  in  pledge  to  Williams,  by  wnom  they  are  now  helo,  his  note 
having  been  renewed  from  time  to  time  until  the  commencement 
of  this  suit. 

Soon  after  the  report  of  the  treasurer,  in  1871,  which  has  already 
been  alluded  to,  the  use  of  the  surplus  bonds  as  collateral  was  b^un, 
and  it  is  safe  to  sav  that,  between  that  time  and  the  date  of  the 
second  mortgage,  all  except  those  in  the  hands  of  the  London  agents 
had  been  pnt  out  in  that  way.  None  had  ever  been  actually  can- 
celled, but  all  were  kept  on  hand  to  be  used  as  wanted.  The 
second  mortgage  trustees  might  have  required  all  on  hand  when  the 
«econd  mortgage  was  made  to  be  retired,  and  the  lien  of  the  firet 
mortgage  connned  to  those  already  out.  This,  however,  they  did 
not  see  fit  to  do,  and  consequently  the  rights  of  those  they  represent 
depend  on  the  effect  to  be  given  the  instniment  they  took ;  and  in 
this,  as  it  seems  to  me,  the  intention  of  the  company  to  keep  the 
first  mortgage  on  foot  as  a  standing  and  continuing  security,  to  the 
full  extent  of  the  originally-authorized  issue,  is  clearly  manifested. 
The  language  is  ^'  that  the  mortgage  hei'ein  above  granted  shall  be 
and  continue  at  all  times  subject  to  the  lien  of  the  mortage  executed 
by  the  South  Carolina  R  R.  Co.  to  Henry  Gourdin,  fl.  r.  Walker, 
and  James  M.  Calder,  and  to  all  renewals  or  extensions  of  said 
mortgage,  or  of  the  bonds  secured  thereby,  to  the  fuU  amount  of 
the  principal  of  said  bonds."     Tliis,  I  think^  means  not  only  the 
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principal  of  bonds  then  ont,  bnt  of  all  that  might  thereafter  lawfully 
De  pnt  out  nnder  the  mortoage,  as  well.  The  use  which  the  com^ 
pany  had  been  making,  and  which  it  was  no  doubt  expected  would 
be  continued,  of  the  surplus  bonds  remaining  after  providing  for 
the  old  issues,  must  have  been  in  the  minds  of  all.  One  of  the 
tmstees  under  the  second  mortgage  was  at  the  time  director  of  the 
company,  and  Hie  idea  of  actually  cancelling  any  of  the  old  lien  in 
favor  01  the  new,  seems  never  to  have  been  suggested  by  any  one. 

The  question  is  thus  distinctly  presented  whether  bonds  then  in 
the  hands  of  the  company,  or  which  afterwards  got  there,  could  be 
issued  or  re-issued  so  as  to  carry  with  them  a  lien  under  the  first 
mortgage  as  against  the  second.  This,  as  it  seems  to  me,  is  a  ques- 
tion of  intention  to  be  gathered  from  the  language  of  the  instru- 
ment, considered  with  reference  to  the  surrounding  circumstances 
and  the  subject-matter  of  the  contract.  I  am  aware  that,  ordinarily, 
a  debt  once  paid  is  extinguished,  and  that  as  a  mortgage  is  but  an 
incident  of  the  debt  it  secures,  if  there  is  no  debt  there  can  be  no 
mortgage.  But  here  the  point  of  the  inquiry  is  whether  the  parties 
intended  to  apply  this  rule  in  all  its  strictness  to  the  prior  mortga^, 
about  which  tliey  were  contracting.  Certain  it  is  that,  before  the 
mortgage  can  be  cancelled,  the  debt  it  purports  to  secure  must  be 
shown  never  to  have  been  created,  or,  if  created,  extinguished 
within  the  meaning  of  the  contract  for  security  expressed  in  the 
mortgage.  As  against  other  bondholders  secured  by  the  same 
mortgage,  I  cannot  believe  there  is  a  doubt  of  the  power  of  the 
company  to  put  out  and  keep  out  the  entire  issue  up  to  the  time 
the  bonds  become  due.  The  contract  with  the  individual  bondholder 
is  DO  more  than  that  he  shall  have  his  due  proportion  of  the  security 
the  mortgage  on  its  face  implies. 

Eailroad  bonds  are  a  kind  ofpnblic  funds.  They  are  put  on  the 
market  and  dealt  in  as  such.  Tiiey  are  treated  as  cun*ent  until  past 
due  or  actually  retired.  The  mortgages  prqvide  for  the  security  of 
the  particular  bonds  they  describe,  and  the  company  puts  the  bonds 
out  from  time  to  time  as  occasion  requires.  W  hen  a  dealer  finds 
sadi  bonds  not  yet  due  in  the  hands  of  the  company,  with  the  proper 
certificate  of  the  mortgage  trustee  upon  them,  it  has,  I  think,  always 
been  understood  in  the  commercial  world  that  he  might  buy  in  good 
faith  with  safety.  The  security  has  been  considered  a  continuing 
one,  and  the  bonds  negotiable  by  the  company  so  as  to  carry  the 
mortage  security  untilthey  have  become  commercially  dishonored, 
or  something  else  has  been  done  to  deprive  the  company  of  its  j)ower 
of  putting  them  out.  In  my  opinion  a  subsequent  mortgage  is  not 
sufficient  for  this  purpose,  unless  it  in  terms  limits  the  lien  of  the 
prior  mortgage  to  oonds  actually  out,  and  provides  against  re-issues. 
As  it  would  be  within  the  power  of  the  second  mortgage  to  require 
that  all  bonds  not  out  should  be  destroyed,  so  as  to  prevent  their 
getting  on  the  market,  it  may  be  doubtful  whether,  as  against  a  bona 
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fide  holder,  the  limitation  contained  in  the  second  mortgage  would 
be  of  any  avail,  unless  the  bonds  themselves  had  been  anally  can- 
celled, or  carry  on  their  face  the  evidence  of  an  extin^oishinent  of 
their  lien.  It  is  so  easy  for  one  taking  a  subsequent  hen  to  protect 
both  himself  and  the  public  against  loss  in  this  particular,  that,  if 
he  fails  to  do  so,  he  snould  be  treated  as  guilty  of  a  commercial 
wron^,  and  made  to  suffer  accordingly. 

Take  this  case  as  an  illustration.  The  first  mortgage  provideB 
for  an  issue  of  £620,000.  In  point  of  fact  the  full  amount  vas 
executed,  properly  certified,  and  left  with  the  company  to  be  pat 
out  as  wanted.  According  to  the  construction  I  have  already  given 
the  mortgage,  the  most  one  purchasing  from  the  company  need  do 
before  the  making  of  the  second  mortgage  was  to  inquire  whether 
there  was  a  surplus  to  be  sold  after  taking  up  the  bonds  for  whidi 
this  issue  was  to  be  substituted.  The  second  mortgagees  voluntarily 
permitted  the  first  moiigage  to  stand  as  it  was.  In  this  the  second 
mortgage  bondholders  are  represented  and  bound  bv  their  trostees. 
Whatever  the  company  could  do  with  the  first  bonds  before,  it 
might  do  after,  so  far  as  any  express  limitations  in  the  second  mort- 
gage were  concerned.  The  lien  of  the  first  to  its  full  amount  was 
recognized,  and  nothing  was  said  or  done  showing  directly  any  in- 
tention to  limit  the  power  of  the  company  under  it.  Suppose,  in- 
stead of  a  mortgage  to  secure  bonds,  it  had  been,  under  full  legis- 
lative authority  to  that  purpose,  to  secure  a  certain  amount  and 
description  of  notes,  like  bank-notes,  to  be  put  in  circulation  as 
money.  Would  any  one  insist  that,  if  a  subsequent  mortgage  shonld 
be  given  on  the  same  property,  which  was  in  terms  subject  to  the 
lien  of  the  first,  the  company  would  in  this  way  be  prevented  from 
keeping  its  old  notes  in  circulation,  and  taking  them  in  and  paying 
them  out  as  before?  Clearly  not,  I  think.  And  why  1  &canse 
the  nature  of  the  paper  secured  was  such  as  to  preclude  such  an 
idea.  The  notes  were  put  out  for  circulation.  They  were  to  be 
used  as  money.  When  m  the  possession  of  the  company  they  were 
for  the  time  being  inoperative,  but  as  soon  as  they  were  out  their 
attributes  as  notes  secured  by  the  mortgage  were  all  restored.  Such 
would  have  been  the  evident  intent  of  me  parties,  and  sudi,  I  am 
sure,  is  the  effect  the  courts  would  give  to  what  had  been  done. 

Here  the  bonds  put  out,  while  not  for  circulation  as  money,  were 
intended  as  articles  of  commerce,  to  be  bought  and  sold  in  the 
market,  and  passed  from  hand  to  hand  as  current  negotiable  seenr- 
ities.  They  were  to  be  used  in  trade.  When  in  tlie  hands  of  the 
company  their  lien  under  the  mortgage  was  suspended ;  but  the 
moment  they  were  out  in  the  usual  course  of  business,  it  again  took 
effect  as  of  tne  time  the  mortgage  was  given.  Any  other  rule  than 
this  would  materially  impair  the  marketable  value  of  this  dass  of 
instruments,  and  tend  to  defeat  the  very  object  of  their  execution. 
The  whole  issue  of  such  bonds  must  be  treated  as  of  the  date  of  the 
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mortgage,  without  regard  to  the  time  they  were  actually  put  out, 
iml^s  me  contrary  is  clearly  expressed. 

As  Mr.  Williams  took  the  bonds  direct  from  the  company  at  a 
time  when  he  was  himself  a  director,  he  is  charged  with  notice  of 
the  facts.  His  lien,  therefore,  would  not  be  good  as  against  the 
Ecoond  mortgage  if  the  company  had  not  the  power  to  use  them  as 
it  did,  and  transfer  a  corresponding  interest  in  the  mortgage.  As 
I  think,  it  had  that  power.  The  bonds  were  not  due,  and  had  not, 
commercially  speaking,  been  retired  or  extinguished.  It  follows 
that  to  the  extent  necessary  to  secure  the  note  for  which  they  are 
held,  they  are  entitled  to  tne  benefit  of  the  lien  created  by  the  terms 
of  the  mortgage.  . 

The  210  loose  coupons  held  by  Mr.  Williams  as  collateral  were 
cut  from  bonds  pledged  to  him  December  4,  1872.  The  original 
loan  made  at  that  date  was  continued  by  yarious  renewals  until  1878, 
when  the  bonds,  with  the  matured  coupons  cut  off,  were  sold,  and 
the  proceeds  applied  to  the  payment  of  the  debt.  A  part  of  the 
debt  still  remains  unsatisfied,  and  the  coupons  cut  off  are  unpaid.  I 
see  no  reason  why  they  may  not  be  enforced  as  yalid  claims  under 
the  mortgage.  What  I  haye  said  in  respect  to  the  other  pledges 
is  eooally  applicable  to  this.  The  same  is  true  of  the  bonds  held 
by  tne  aef  endant  Moise.  There  is  no  dispute  as  to  the  debt  he 
holds,  or  the  fact  of  the  pledge  in  good  faith  before  this  suit  was 
began,  and  before  the  bonds  were  due. 

The  next  questions  presented  are  those  connected  with  the  guar- 
anteed South  Carolina  Bailroad  bonds,  issued  under  the  act  of 
1865, 10  in  number,  and  £6,000  in  all.  Nine,  of  £600  each,  are 
held  by  the  syndicate  as  collateral  to  a  note  of  the  company  to  £. 
L.  Trenholm,  and  the  other  is  also  held  by  the  same  parties  under 
the  general  arrangement,  which  will  be  considered  hereafter.  The 
facts  are  these :  In  1866  the  company  had  in  some  way  ^ot  to  be 
the  owner  of  a  considerable  amount  of  the  old  Louisyille,  Cincinnati 
A  Charleston  bonds.  For  these  were  substituted  an  equiyalent 
amount  of  bonds  guaranteed  by  the  state  under  the  act  of  1865. 
All  the  substituted  bonds  were  afterwards  put  out  by  the  com- 
pany, so  as  to  transfer  the  absolute  ownership,  except  the  nine 
pledged  to  Trenholm.  These  were  giyen  to  him  in  1870  as  collat- 
eral to  a  loan  or  loans  then  made.  The  original  note  giyen  for  the 
loan  was  renewed  from  time  to  time,  Trenholm  still  retaining  the 
pledge,  until  it  was  purchased  by  the  syndicate,  by  whom  the  note 
and  collaterals  are  now  held.  I  naye  no  doubt  that  bonds  guaran- 
teed by  the  state  under  the  act  of  1865,  and  actually  substituted  for 
a  like  amount  of  the  issue  under  the  act  of  1837,  bound  the  state 
and  the  company  so  as  to  carry  with  them  the  statutory  lien, 
whether  issued  in  lieu  of  bonds  oef  ore  owned  by  the  company  or 
not  When  the  company  got  the  guarantee,  it  could  do  with  the 
new  bonds  what  it  pleased.     If  actually  exchanged  for  bonds  of 
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1838,  and  the  old  bonds  taken  np  and  cancelled,  they  could  be 
negotiated,  if  they  had  the  guarantee  of  the  state  on  them,  so  as  to 
cany  the  statutory  lien  whicSi  the  guarantee  brought  into  operation. 
The  first  mortgage  did  not  of  itseK  vacate  that  lien.  When  a  first 
mortgage  bona  was  actually  put  out  in  place  of  the  old  one, 
the  Ben  under  the  mortgage  was  substituted  for  that  of  the 
statute.  Since  the  aggregate  of  the  statutoir  and  first  mortgage 
liens  cannot  exceed  £620,000  of  principal  aebt,  it  is  of  no  con- 
sequence to  the  second  mort^gees  whether  the  bonds  ahead 
rank  as  one  or  the  other  of  the  acknowledged  prior  securities. 
The  company  was  under  no  obligations  to  take  up  the  old 
bonds  and  put  out  the  new.  So  long  as  there  were  no  more  out 
in  the  aggregate  than  the  second  mortgage  contemplated,  there 
could  be  no  ground  of  complaint.  It  has  been  suggested  that  the 
first  mortgage  was  not  to  be  used  until  the  holders  of  the  four- 
fifths  of  the  old  bonds  had  signified  their  assent  to  the  scheme  of 
substitution,  and  that  this  assent  was  not  secured  until  1871.  If 
that  be  so,  tiien  these  bonds  were  used  with  Trenholm  before  thej 
could  be  properly  exchanged.  But,  however  that  may  be,  I  am 
satisfied  that  the  pledge  could  lawfully  be  made  at  the  time  it  ^ra^ 
and  that,  when  made,  it  transferred  as  part  of  the  pledge  the  lien 
which  pertained  to  the  bonds  put  out.  This  made  Trenhobn  a 
holder  for  value,  and  his  bona  fiae  title  protects  all  who  claim  nn- 
der  him,  whether  they  be  innocent  or  not.  This  is  an  elementary 
principal  in  commercial  law.  These  bonds,  theuefore,  to  the  extent 
they  are  required  to  pay  the  Trenholm  debt,  are  to  ^1  intents  and 
purposes  part  of  the  prior  lien,  subject  to  which  the  second  mort- 
gage is  taken,  and  to  which  it  is  asked  the  sale  may  be  made. 

As  to  ffuaranteed  bond  No.  463,  issued  under  the  act  of  1865,  it 
was  bouent  by  the  company  in  the  market  before  due  as  an  invest- 
ment. It  is  clear  from  tne  evidence  that  the  company  never  in- 
tended by  this  purchase  to  retire  it  from  under  the  mortgage,  but 
to  keep  it  alive  for  future  use  if  occasion  might  require.  It  waa 
pledged  to  the  syndicate  under  the  agreement  whicn  will  be  con- 
sidered further  on.  As  it  was  out,  in  fact,  when  this  pledge  was 
made,  the  title  of  the  syndicate  is  good  under  the  principles  which 
I  have  just  stated.  There  is  a  claim  of  an  overissue,  however,  and 
as  it  seems  to  be  conceded  that  the  other  securities,  if  sustained, 
will  be  more  than  suflBcient  to  satisfy  any  balance  that  may  be  dne 
that  association,  I  think  the  injunction  against  the  negotiation  of 
this  bond  should  be  continued  in  force  until  such  time  as  it  shall  be 
fonnd  whether  there  has  been  an  overissue,  or,  at  least,  imtil  it 
shall  be  found  that  the  other  securities  will  not  pay  the  debt 

As  to  the  alleged  overissne,  it  is  sufiicient  to  say  that  the  case  is 
not  now  in  a  condition  to  enable  me  to  determine  that  fact.  I  have 
already  shown  that  the  mortgage  is  valid  to  the  extent  of  £620,000. 
The  bonds  now  out  on  hypotnecation  by  the  company  are  under- 
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2?held  ^irw  "fflS?!"''*  ^  W  the  debte  for  wHch  thej 
rJnnf,;^  fL  ^  ®^®**  *H  T°°°*  t^'^  ^««d  is  no  more  thai 
£Sw/«3S^°'?r'*'J*^''"^^-  The  receiver  has  no^ 
SlS  7>^-iiK  «  •  *^.''<'°<^  may  now  be  retired  and  can- 
celled. It  wiU  be  sufficient  for  aU  the  pnrposes  of  this  case  to  on^r 

Lt«  nw^"^  V  "  P"*""!""  ^"  ^J'"  beLi?^excS^£SSS^ 
t^o  fj  f^'uP*^/""-    ^^«  difference  between  that  amoant  3 

aone  with  any  excess  of  issue  there  may  be,  when  it  becomfl« 
"«^f«7  to  enforce  the  earlier  liens.         ^  ^  becomes 

T.riS'i  *i!'®''®'  ^i«P<»««  of  all  the  questions  presented  under  this 

jSiv  1871  wf  ""P*.^  ^  theJ>upons  tien  up  inim,  Ind 
Janjaiy,  1878,  by  the  syndicate.     These  will  be  considered  W 

2.  As  to  the  second  mortgage  • 

fat^r^^'^fS^  *^®  directors  of  the  company,  May  21, 1872  the 
foltowing  resolutions  were  adopted :  '     '         ' 

fori^i      '  ^i^®  ^°^  ^'^  *^  board, that  some  measure  of  relief 

nw^  •  .valuable  improvements,  and  for  acquirim?  controllinir 
StoTfr^^J^PK'^*  connecting  ^ilroads  TdaS  of  pS 
Sme  mSS^ of  pt°v?din^fo^"'  '^^^°*'  an,f  furth?^ 

nim^SlproStieS^T^  "'''"^S^  ^  authorized  to  be  created 

j«yaE^miSSi^oSJnl  fiLT^^  ^«  !,Pf*^°*  ''»*«««*' 
fn  the  city  of  New  York  ?^^!ik  ""^  ^P"l  *"''  ^"*  ^^  October, 

the  stockholders  inT»ulSn^'.fin„l'^^*!r^  ''  ^  *  ^°*y  ^«  o^«  t<^ 

maiWr,  viz. :  on^?hirdin  ^l^     a^?""  the  game  In  the  following 
bonds  of  the  c^mmnv  »?  w  7  and  two-thirds  in  the  unsecurel 

ter^s  of  paymS2[be  tSelS  *''°  ''  ^'  '*°*'  ^^^^^  *^«- 
paTmS^T^ndmfrtlr,L"*?*£?**^«  P"^a«g«  «f  "airing 

<late  when  the^nds  shSS'  £  ^^  ®^°^  ^*'^*"'«  y^""  f«>™  the 

of  the  bonds  shoVldWnnlt/'^Pf'*^  ^^  "^^^  *"^  *^«  P«>c«eds 

4  A.  4  E  R  c«    M  »PP^«<f  «xclofflvely  to  the  extingtSehment 
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of  the  floating  debt  and  of  tlie  nnsecnred  bonds.  The  floating 
debt  at  this  time  amounted  to  something  more  than  $1,000,000, 
and  the  nnsecnred  bonds  to  $2,000,000.  In  accordance  with  theee 
resolutions,  a  mortgage,  and  bonds  of  $500  each,  amounting  to 
$3,000,000,  were  executed.  The  mortgage  recited  the  substance 
of  the  resolution  of  the  directors,  and  especially  that  the  proceeds 
of  the  bonds  "  were  to  be  applied  exclusively  to  the  extingaishment 
of  the  floating  debt  and  tne  retirement  of  said  unsecured  bonik^' 
Of  the  new  ]x>ndR  it  Is  conceded  that  2269,  amounting  to  $1,134,- 
500,  were  regularly  issued,  and  are  entitled  to  the  fim  benefit  of 
the  mortgage  security.  Twenty-three,  equal  to  $11,500,  are  now 
in  the  hands  of  the  receiver,  subject  to  the  orders  of  the  court,  and 
can  at  any  time  be  cancelled  and  retired.  The  rest  are  disputed, 
principally  on  the  ground  that,  instead  of  bein?  used  to  extinguish 
the  floating  debt  and  retire  the  unsecured  bonds,  they  are  pledged 
to  the  floating-debt  holders  as  collateral  security,  wherebv  tne  debt 
was  perpetuated  rather  than  ^ot  out  of  the  way.  For  this  reason 
it  is  contended  that  the  bonds  so  held  are  not  entitled  to  an  equal 
lien  under  the  mortgage  with  those  issued  so  as  to  bring  about  an 
actual  extinguishment  of  old  debts. 

This  makes  it  necessary  to  determine  what  bonds  the  mortgage 
really  does  secure.  The  controversy  is  between  the  bondholders,  as 
to  the  extent  of  their  respective  rights,  and,  for  the  purposeB  of 
this  part  of  the  case,  it  may  be  admitted  that  if  bonds  in  the  hands 
of  first  takers  or  their  assignees  with  notice  were  not  re^arly 
issued,  their  right  to  the  benefits  of  the  mortgage  may  be  dis- 
puted by  the  other  parties  interested  in  the  security. 

The  mortgage  is  not  to  the  unsecured  bondholders,  or  floating- 
debt  holders?,  or  to  trustees  for  their  security.  It  was  made  to 
secure  bonds,  the  proceeds  of  which  were  to  be  applied  to  extin- 
guish the  one  class  of  debts  and  retire  the  other.  The  mode  in 
which  this  was  to  be  done  is  not  provided  for.  All  that  is  left  to 
the  discretion  of  the  company  or  its  officers.  No  creditor  can 
demand  the  bonds  upon  such  terms  as  he  may  dictate.  He  must 
submit  to  what  the  company  requires,  or  get  no  advantage  from 
what  has  been  done.    His  specific  rights  under  the  mortgage  all  de- 

Sind  on  the  bargain  he  makes  with  the  company  in  uuat  behalf, 
e  may,  if  the  company  consents,  exchan^  his  claims  for  bonds, 
dollar  for  dollar,  or  less,  or  more ;  but  until  some  arrangem^t  has 
been  made  by  which  a  bond  secured  by  the  mortgage  becomes  in 
some  way  connected  with  the  unsecured  bonds  he  owns,  or  the  part 
of  the  floating  debt  he  holds,  he  remains  just  where  he  was  before 
the  mortgage  was  made. 

The  original  plan  was  to  dispose  of  the  bonds,  to  be  paid  for  in 
part  by  unsecured  bonds  and  part  cash.  In  this  way,  unsecured 
Donds  would  be  actually  retired  by  the  transaction,  and  monej 
obtained  which  could  be  used  to  pay  the  floating  debt.    At  fiist 
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the  sales  wete  at  80  per  cent,  but  afterwards  at  75.  The  original 
time  limited  for  taking  advantage  of  this  offer  was  one  year,  but 
this  was  extended.  This  plan  was  only  partially  successful.  About 
^670,000  of  the  unsecured  bonds  are  now  out,  and  but  little  money 
was  actually  realized  with  which  to  take  up  t^e  floating  debt.  In 
the  then  financial  condition  of  the  country  it  seems  to  have  been 
impossible  to  dispose  of  the  second  mortgage  bonds  on  favorable 
terms,  and  to  gain  time  the  expedient  was  resorted  to  of  extending 
the  debt,  and  pledging  the  bonds  as  collateral.  In  this  way  it 
seems  to  have  been  supposed  that  temporary  relief  could  be  ob- 
tained until  the  bonds  could  be  sold  or  converted  at  more  satis- 
factwy  rates.    In  effect,  the  company  said  to  the  creditor  : 

"Your  debt  is  due;  we  have  not  been  able  to  sell  our  bonds, 
and  therefore  cannot  pay  now,  but  if  you  will  give  us  time  we  will 
secure  you  with  the  bonds.  If  before  the  debt  matures  again  we 
can  seU  the  bonds,  you  shall  have  the  proceeds ;  but  if  we  cannot, 
yon  will  have  the  security,  which  you  can  sell  and  get  your  money." 

It  is  impossible  to  sav  that  this  is  not  an  application  of  the  bonds, 
having  for  its  object  tne  extinguishment  oi  the  particular  debt  to 
which  they  were  attached.  If  oef ore  the  debt  was  due  the  com- 
pany had  itself  sold  the  bonds,  and  with  the  proceeds  paid  what  it 
•owol,  the  application,  it  is  conceded,  would  have  been  in  exact 
accordance  with  the  provisions  of  the  mortgage,  and  this  whether 
the  bonds  were  disposed  of  at  a  greater  or  less  price.  I  am  unable 
to  see  any  difference,  so  far  as  the  mortgage  is  concerned,  whether 
the  sale  is  made  by  the  creditor  under  the  authority  of  the  com- 
pany, or  by  the  company  itself.  In  either  case  the  proceeds  of  the 
Donds  are"  applied  to  the  extinguishment  of  the  debt.  As  much 
may  not  have  been  accomplished  as  was  hoped  for,  but  the  applica- 
tion that  has  been  made  is  completely  within  the  scope  oi  the 
mortgage. 

Anomer  class  of  cases  reported  to  the  master  shows  even  more 
pointedly  the  propriety  of  this  construction.  The  unsecured  bonds 
were  from  time  to  time  falling  due.  Some  of  the  holders  were 
not  willing,  and  perhaps  not  pecuniarily  able,  to  accept  the  terms 
of  exchange  that  were  offered,  but  they  were  willing  to  surrender 
the  obligations  they  held  and  take  a  note  of  the  company  for  the 
amount  due,  payable  at  a  future  date,  with  second  mortgage  bonds 
as  collateral.  Some  of  these  propositions  were  accepted,  and  the 
notes  with  bonds  pledged  are  now  out.  The  old  bonds  have  been 
letired  by  the  use  of  uie  new.  There  was  no  actual  exchange  of 
honds,  but  the  new  bonds  were  put  in  the  way  of  being  applied  to 
pay  for  the  old  ones.  AU  this,  as  it  seems  to  me,  is  witnin  the 
€cope  of  the  mortgage.  It  may  not  have  been  judicious  manage- 
ment, but  it  was  wimin  the  discretion  of  the  company.  The  only 
<X)ntract  with  the  individual  bondholders  is  that  the  mortgage 
security  shall  not  be  diverted  from  its  designated  uses.    That  bonds 
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0old  under  a  pledge  to  secure  .an  old  debt  carrywith  them  the 
mortgage,  cannot,  as  I  think,  admit  of  a  doubt  That  being  so,  it 
is  dimcnlt  to  see  how  the  pledgee,  before  sale,  can  be  in  a  worse- 
condition  than  a  purchaser. 

Coming  now  to  the  consideration  of  the  particular  cases,  I  find 
that  they  may  properly  be  divided  into  four  classes : 

(1)  Debts  actually  owing  at  the  date  of  second  mortgage,  Octo- 
ber 1, 1878 ;  (2)  notes  for  unsecured  bonds,  actually  taken  up  and 
retired ;  (3)  debts  bearing  date  after  October  1,  1872 ;  (4)  debts- 
connected  with  the  purchase  of  certain  securities  of  the  Greenville^ 
and  Columbia  Bailroad. 

As  to  the  first  and  second  classes,  nothing  need  be  added  to  what. 
I  have  already  said.  They  include  all  the  cases  embraced  in  sched- 
ules 7  and  8  of  the  masters  re^rt 

As  to  the  third  class,  which  mcludes  the  cases  found  in  schedule 
8,  while  they  are,  apparently,  debts  contracted  after  the  second 
mortgage,  I  think  they  are,  in  reality,  only  a  continuation  of  those 
which  existed  before.  The  floating  debt  seems  to  have  been,  for  a 
long  time,  a  continuing  thing.  The  amount  now  owing  ia  sub- 
stantially what  it  was  when  the  mortgage  was  made.  The  cred- 
itors have  changed,  but  not  the  debt.  One  note  has  been  paid^ 
directly  or  indirectly,  by  putting  out  a  new  one.  It  may  not  be 
possibfe,  in  all  cases,  to  tell  whether  a  debt  to  one  was  paid  directly 
with  money  borrowed  from  another,  but  it  is  certain  that,  from  a. 
fund  made  up  in  part  from  new  borrowings,  old  loans  have  been 
cancelled.  The  ODJect  of  the  mortgage  was  to  extinguish  the  ex- 
isting debt  This  is  not  done  by  simply  changing  the  creditors.. 
It  may  be  true  that  the  plan  adopted  by  the  company  has,  in  fact, 
perpetuated  the  debt  instead  of  extinguishing  it,  but  it  is  dear  that, 
extinguishment  was  contemplated  by  what  was  done.  If,  in  the: 
end,  the  debt  had  been  cancelled  by  the  use  of  the  bonds  in  this- 
way,  there  can  be  no  doubt  that  the  lien  of  the  bonds  so  used 
would  be  good.  I  cannot  believe  that  the  pledgee  loses  his  rights- 
simply  because  the  plan  has  proved  a  failure. 

As  to  the  fourth  class,  the  evidence  shows  that  before  the  execu- 
tion of  the  mortgage  the  South  Carolina  B.  B.  Co.  had,  by  the  use 
of  its  unsecured  bonds  or  otherwise,  become  the  owner  of  a  con- 
trolling interest  in  the  stock  of  the  Greenville  and  Columbia  R.  E. 
Co.  The  restrictions  under  which  the  mortgage  was  created  repre- 
sent that  the  large  and  oppressive  debt  of  the  company  was  in- 
curred, in  part,  "for  acquiring  controlling  interests  in  important 
connecting  rosids  in  danger  of  passing  into  unfriendly  hands.'' 
The  Greenville  and  Columbia  road  was  an  important  feeder  to  the 
South  Carolina  Company.  It  owed  a  large  debt  to  the  Commerdd 
Warehouse  Co.,  of  New  York,  for  which  valuable  collaterals  were 
pledged ;  and,  besides,  there  was  danger  that  if  the  debt  was  not 
paid  the  company  woidd  be  put  into  bankruptqr.    It  was  believed 
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that  snch  a  result  would  be  disastrous  to  the  interests  of  the  Sout^i 
Carolina  Companj.  For  this  reason  the  South  Carolina  Companj 
fieems  to  have  treated  the  debt  of  the  Greenville  and  Columbia 
Company  as  its  own,  and  ^ven  its  own  notes  to  the  warehouse 
•company,  secured  b^  secona  mortgage  bonds  as  collateral.  This,  I 
think,  is  fairly  within  the  scope  of  the  mortga^.  While,  nomi- 
nally, the  debts  of  the  two  companies  were  distinct,  the  South 
Carolina  Company  was  as  deeply  interested  in  saving  the  Green- 
Tille  Company  from  bankruptcy  as  that  company  could  be  itself. 
Ab  the  new  l>onds  were  maoe  to  take  care  of  the  debt  incurred  in 
buying  the  stock  of  this  company,  I  cannot  but  think  their  lien 
should  be  sustained.  In  addition  to  this,  it  appears  that  these 
bonds  were  first  put  out  under  this  pledge  February  19, 1878, — 
only  a  few  montns  ^fter  the  second  mortgage.  From  that  day 
nntil  the  commencement  of  this  suit  no  complaint  has  been  heard 
from  any  one.  During  all  this  time  one  of  tne  mortgage  trustees 
was  a  director  of  the  company.  Many  of  the  bonds  have  been  sold 
under  the  pledge,  and  it  is  now  too  late  to  complain  of  their  use  or 
dispute  their  lien.  In  all  matters  affecting  their  security  the  bond- 
holders are  charged  with  the  knowledge  of  their  trustees.  For  the 
purpose  of  protecting  their  interests  under  the  mortgage,  the  trus- 
tees are  their  agents. 

Without  pursuing  this  branch  of  the  case  further,  it  is  sufKcient 
to  say  that  1  am  of  the  opinion  that  the  holders  of  all  bonds  now 
out  on  pledge  by  the  company  are  entitled  to  their  proportionate 
•share  of  the  security  of  the  mortgage,  to  the  extent  that  may  be 
neceesaiy  to  pay  the  debts  for  wnich  they  are  respectively  held, 
and  that  all  bonds  sold  under  pledges  carry  their  lien  with  them  to 
thepurchaser. 

Tne  only  question  in  this  part  of  the  case  which  remains  to  be 
•considered  is  as  to  the  rights  of  the  outstanding  unsecured  bond- 
holders under  the  second  mortgage.  It  is  insisted  in  their  behalf 
that  the  mortgage  ^^  was  a  contract  between  the  corporation  and  its 
•creditors,  and  constituted  a  complete  and  executed  trust  for  the 
•creditors  of  the  company  then  nolding  its  open  and  unsecured 
bonds  and  its  floating  deot,  for  the  retirement  and  extinguishment 
of  which  the  bonds  secured  by  said  deed  were  to  be  exclusively 
applied.'' 

From  what  I  have  alreadysaid  it  must  be  apparent  that  I  can- 
not agree  to  this  position.  Whatever  else  the  mortgage  may  be,  it 
is  certainly  not  an  assignment  for  the  benefit  of  these  two  claases 
of  creditors.  Neither,  as  I  have  before  stated,  was  it  intended  in 
•any  manner  for  their  security,  so  long  as  they  hold  their  unsecured 
bonds  or  fioating  debt  unaffected  by  any  contract  they  may  make 
with  the  company  with  reference  to  it.  They  can  only  get  what 
they  especially  bargain  for.  Neither  can  thev  compel  the  company 
to  make  any  particular  arrangement  in  their  behalf.    The  company 
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is  at  liberty  to  make  its  own  terms.  The  terms  it  once  offered  t]i& 
owners  of  the  bonds  now  outstanding  declined  to  accept.  The 
bonds  have  since  been  nsed.  To  the  extent  of  their  rigntB  imder 
the  mortgage  the^  carry  to  the  present  holders  the  security  that 
has  been  appropriated.  It  is  now  too  late  for  others  to  come  in 
for  what  is  left,  if  there  shoold  be  anything.  Such  others  mugt  be 
content  to  remain,  as  they  always  have  been,  nnsecnred  o^tois 
of  the  company. 

3.  As  to  the  syndicate : 

All  the  questions  connected  with  this  part  of  the  case  have  been 
disposed  oi  by  what  has  already  been  said,  except  those  connected 
with  the  coupons  of  the  first  and  second  mortgage  bonds  taken  np 
in  New  York  and  Charleston,  and  the  attachment  proceedings  in 
Georgia.  In  respect  to  the  coupons,  the  first  inquiry  is  whether 
they  were  bought  by  the  syndicate,  or  paid  by  the  company  with 
money  advanced  for  that  purpose  by  the  syndicate. 

In  the  early  part  of  1877  the  nuances  of  the  company  wer& 
found  by  the  directors  to  be  again  in  an  embarrassed  condition. 
In  some  cases  interest  on  the  bonded  debt  had  not  been  paid 
promptly  at  maturity,  and  there  was  danger  of  a  general  suspension 
unless  relief  could  be  obtained.  The  credit  of  the  company  was 
impaired  and  the  available  collaterals  mostly  in  use.  Under  these 
circumstances  certain  of  the  wealthy  and  influential  directors  of 
the  company  associated  themselves  together  for  the  purpose  of  giv- 
ing the  necessary  help.  This  association  is  known  in  the  pleading 
as  the  "  Syndicate."  They  agreed  with  the  company  to  use  their 
personal  credit,  either  by  loans,  guarantees,  or  indorsements,  to  an 
amount  not  exceeding  $200,000,  m  arranging  for  maturing  coupon^ 
interest  on  bills  pa^aole,  and  such  other  necessary  debts  as  mi^t 
mature  up  to  ana  mcluding  January  1,  1878.  In  consideration  of 
this  the  company  pledged  as  security  all  the  collaterals  it  conld 
control,  and  assigned  the  current  future  income  as  it  accrued.  In 
respect  to  the  coupons  the  provision  was  as  follows : 

'^  And  it  is  f  urtner  understood  and  agreed  that  all  coupons  of  the* 
bonds  of  the  South  Carolina  R.  R.  Co.  which  may  mature  up  to» 
and  including  the  first  day  of  January,  1878,  shall  be  purchased  bj 
such  certain  members  of  the  board  of  directors  hereinbefore  set 
forth,  or  any  one  or  more  of  them  who  may  make  advances  for 
that  purpose ;  and  that  upon  their  said  purchase  the  said  coupons 
shall  DO  held,  kept,  and  retained  by  such  certain  members  of  the 
board  of  directors  as  mav  purchase  the  same,  as  security  for  the 
amounts  advanced  for  such  purchase,  and  the  coupons  so  purchased 
shall  remain  in  the  hands  of  such  certain  members  of  the  board  of 
directors,  or  their  agent,  who  shall  be  entitled  to  all  the  rights^ 
liens,  and  priorities  which  may  appertain  to  the  same,  and  to  the- 
remedies  which  can  or  may  be  maintained  and  enforced  thereof 
against  the  said  South  Carolina  R.  R.  Co." 
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In  respect  to  this  part  of  the  agreement,  aa  redaced  to  writing 
and  executed  by  the  president  in  behalf  of  the  company,  it  is  in- 
sisted that  it  does  not  follow  the  instructions  of  the  directors  as 
contained  in  their  resolutions  conferring  authority  on  the  president 
in  that  behalf,  and  is  not,  therefore,  binding  on  the  company. 
While  the  original  resolution  may  not  have  contemplated  precisely 
sach  a  contract  as  this,  the  evidence  shows  that  the  agreement,  as 
drafted,  was  presented  to  the  finance  committee  of  the  board,  and 
approved.  After  that  it  was  executed.  The  company  does  not 
object,  but,  on  the  contrary,  insists  that  it  be  carried  into  effect. 
Under  these  circumstances  the  present  complainants  are  in  no  con- 
dition to  insist  that  the  agreement,  as  signed,  is  not  actually  bind- 
in^n  the  company. 

That  as  between  the  company  and  the  syndicate  the  coupons 
were  bought,  not  paid,  I  think  is  clear.  The  argument  to  the  con- 
trary is  based  upon  a  misconception  of  the  evidence  contained  in 
the  books  of  the  syndicate.  Tnese  books  have  been  treated  by  the 
connsel  for  the  complainants  as  though  they  had  been  kept  between 
the  company  and  the  syndicate,  whereas  they  are  in  fact  the  books 
of  the  treajsurer  of  the  syndicate,  in  which  are  kept  all  the  accounts 
of  that  association.  The  transactions  are  all  entered  as  with  cash ; 
ODe  side  of  the  journal  showing  receipts  and  the  other  disburse- 
ments. Thus  the  first  entry  on  the  journal  shows  a  demand  loan 
made  by  the  syndicate  from  the  People's  National  Bank,  consist- 
ing of  the  check  of  that  bank  on  the  Bank  of  New  York  for  $20,- 
000,  and  premium  thereon,  $50 ;  in  all,  $20,050.  On  the  other 
side  it  appears  that  this  check  was  sent  to  the  National  City  Bank, 
of  New  York,  to  purchase  coupons  due  April  1st.  The  ndlroad 
company  was  in  no  way  connected  with  this  transaction.  The 
money  was  borrowed  by  the  syndicate  on  its  own  obligations,  and 
sent  to  the  City  Bank,  not  for  the  credit  of  the  company,  but  to 
buy  the  coupons.  Next  in  order  on  the  journal  is  a  charge  of  cer- 
tain notes,  or  bills  payable,  made  by  the  syndicate  to  raise  money 
on.  The  company  had  nothing  to  do  with  these  notes,  and  was  in 
no  manner  whatever  bound  for  their  payment.  On  the  other  side  of 
the  account  is  found  the  amount  paid  for  the  discount  of  these 
notes.  In  this  way  is  shown  the  proceeds  of  the  notes  made  avail- 
able for  the  use  ol  the  syndicate.  On  the  other  side  of  the  journal 
is  then  shown  the  use  made  of  the  fund  thus  obtained.  Among 
other  things,  the  demand  loan  at  the  People's  National  Bank  is 
taken  up,  and  $20,000  loaned  the  company.  For  this  loan  to  the 
company  the  bills-receivable  account  shows  that  the  note  of  the 
company  was  taken.  With  the  rest  of  the  proceeds  coupons  were 
bought.  These  coupons  were  held  by  the  treasurer  of  the  syndi- 
cate as  his  vouchers  for  the  note  to  that  extent  of  the  funds  in  his 
hands,  and  were  chared  in  the  coupon  account  of  the  syndicate. 
The  company  had  nothing  to  do  with  this,  and  no  charge  is  made 
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against  it  on  the  books  for  any  sach  nse  of  this  money.  The  same 
will  be  found  true  of  all  the  other  entries.  When  money  was  ad- 
vanced to  the  company  a  corr^ponding  entry  is,  as  a  rule,  found  in 
the  biUs-receivable  account.  Tnus,  when  preparations  were  made 
for  taking  up  the  sterling  coupons,  payable  in  London,  the  moneT 
was  advanced  to  the  company  and  remitted  to  the  agents  in  Lon- 
don. For  these  amounts  the  notes  of  the  company  were  given  to 
the  syndicate.  In  this  way  the  money  was  provided  to  pay  iha 
London  coupons — ^not  to  Duy  them.  Those  coupons  when  taken 
up  were  extmguished,  and  no  claim  is  made  for  them.  They  do 
not  and  never  nave  appeared  in  the  coupon  account  of  the  syndi- 
cate. The  vouchers  neld  for  that  advance  were  the  notes  of  die 
company.  It  is  not  claimed  that  any  coupons  were  bought  except 
in  New  York  and  Charleston. 

The  books  are  in  reality  between  the  syndicate  and  its  treasnier, 
and  show  in  what  way  he  has  disposed  of  the  funds  in  his  hands. 
He  is,  in  effect,  charged  with  certain  amounts  of  money,  and  his 
books  show  how  it  has  been  disbursed.  On  settlement  he  produces, 
as  his  vouchers,  interest  and  expenses  paid,  coupons  bought,  and 
bills  receivable  belonging  to  the  syndicate,  consisting  of  the  notes 
of  the  company  taken  up  from  others,  or  ^ven  for  money  ad- 
vanced. It  is  an  error  to  suppose  that  all  the  money  charged  to 
him  was  got  from  the  company,  or  that  all  he  paid  out  was  eith^ 
advanced  to  or  charged  in  account  against  the  company. 

The  next  question  is  whether,  as  between  the  Dondholders  and 
the  syndicate,  the  coupons  were  bought  or  paid.  I  shall  not  under- 
take to  recapitulate  the  evidence  on  thispomt,  but  content  mjseli 
with  saying  that  the  evidence,  as  I  think,  brings  the  case  clearlj 
within  the  rule  laid  down  by  the  supreme  court  in  Ketchura  v. 
Duncan,  96  U.  S.  659.  Certainly,  there  can  be  no  claim  of  bad 
faith  on  the  part  of  the  syndicate.  In  Charleston  full  as  much  no- 
tice was  given  that  the  coupons  were  bought  as  was  shown  in  the 
Eetchum  Case,  and  while  tnere  was  no  such  notice  in  New  York, 
the  payments  were  made  in  a  somewhat  unusual  way,  and  no  one 
took  the  trouble  to  inquire  why.  I  cannot  but  think  that,  but  for 
a  misinterpretation  of  the  books  of  the  syndicate,  tliis  defence 
would  not  nave  been  made.  The  arrangement  with  the  syndicate 
was,  in  every  respect,  fair  and  honorable.  All  the  members  of  the 
association  were  directors  and  members  of  the  finance  committee 
of  the  board.  They  were  to  be  paid  nothing  for  their  services  or 
the  risks  they  assumed.  So  far  as  appears  they  were  in  no  condi- 
tion to  be  personally  benefited  by  what  was  done  ;  and  in  all  die 
mass  of  testimony  not  a  word  is  to  be  found  reflecting  on  their  in- 
tegrity in  the  matter.  There  is  nothing  whatever  in  the  case  to 
show  that  the  transaction  was  an^thin^  else  than  a  laudable  effort 
on  the  part  of  the  directors  to  tide  the  company  over  what  was 
supposed  to  be  but  a  temporary  embarrassment,  brought  about  hj 
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an  nneipeeted  falling  oB.  of  busine^  with  the  hope  that,  upon  a  re^ 
Tival  of  business,  a  disastrous  failnre  might  be  avoided.  The 
bondholdeiB  have  lost  nothing.  The  money  thej  got  when  they 
g^Ye  np  their  coupons  is  certainly  worth  as  much  as  their  security 
UBderme  mortgage  would  be  to  them  now. 

But  it  is  still  further  contended  that  if  the  coupons  were  in  fact 
bought,  they  have  since  been  paid.  This  might  be  true,  if,  as  has 
been  assumed,  the  coupons  were  charged  in  general  accoxmt  against 
the  company,  and  the  payments  made  from  time  to  time  by  the 
compaDy  applied  to  the  satisfaction  of  the  several  items  of  charge 
in  tne  order  of  their  entry ;  but,  as  I  have  already  shown,  the 
transaction  between  the  parties  never  took  that  form.  The  syndi- 
cate bought  the  coupons,  and  has  never  charged  them  in  account 
against  me  company.  They  were  originally  taken,  and  are  still 
hold,  as  coupons.  When  money  was  advanced  the  company's  note 
was  taken,  or  something  equivalent  done.  No  general  charge  in 
-account  was  made.  As  moneys  were  paid  by  the  company  the^ 
^ere  credited  at  large,  without  any  specific  application.  In  this 
^aj,  at  the  end  of  uie  year,  when  the  contract  expired,  a  large 
amount  stood  in  open  credit  to  the  company.  The  parties  then 
met  and  made  their  adjustments.  The  credit  at  large  was  all  ex- 
hausted by  its  application  to  other  purposes  than  taking  up  the 
coupons.  This  the  parties  were  at  liberty  to  do.  From  me  books 
it  is  apparent  that  the  application  was  actually  made  and  carried 
into  fall  effect  long  before  this  suit  was  begun.  The  coupons  have 
never  been  taken  up  by  the  company  or  cancelled,  and  there  is  no 
rule  of  law  which  requires  that  any  moneys  which  have  been  paid 
bj  the  company  to  the  syndicate  should  he  applied  to  their  satis- 
faction, as  against  what  has  been  done  by  the  parties.  The  evi- 
dence leaves  no  doubt  on  my  mind  as  to  what  the  parties  have 
done. 

I  see  nothing  in  the  reports  of  the  directors  to  the  stockholders 
to  estop  the  syndicate.  It  is  true  that  all  the  members  of  the  syn- 
dicate were  directors,  and  no  doubt  cognizant  of  what  the  report 
contained  No  one  could  have  been  deceived  by  the  accounts  as 
stated.  Evidently  they  were  intended  to  show  the  results  of  the 
business  of  the  year.  At  once  the  stockholders  referred  the  report 
to  a  committee,  which  reported,  on  the  tenth  of  April,  that  the 
syndicate  had  raised  the  money  to  take  care  of  the  interest,  and 
were  "protected  by  holding  the  coupons  so  taken  up."  Before 
the  meeting  was  held  to  which  this  report  was  made,  the  default 
had  occurred  in  the  payment  of  interest  on  the  second  mortgage, 
by  reason  of  which  tnis  suit  was  brought. 

I  think,  therefore,  that  the  syndicate  cannot  be  required  to  re- 
fund the  money  paid  by  the  receiver  under  a  former  order  in  this 
cause  to  take  up  their  first  mortgage  coupons,  and  that  they  are  en- 
titled to  the  benefit  of  the  mortgage  security  applicable  to  those  of 
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the  second  mortga^,  which  thej  hold*  If  these  coapMons  are  not 
paid  in  fnll  from  the  proceeds  of  the  mortgage  security,  the  bal- 
ance will  become  part  of  the  general  debt  against  the  company,  for 
which  the  oUier  collaterals  were  pledged  under  the  original  agree- 
ment. The  assignment  of  the  income  of  the  road  was  vacatea  by 
the  receivership,  under  which  the  possession  was  taken  for  the 
benefit  of  the  second  mortgagees. 

The  question  of  the  attachment  by  the  syndicate  in  Georgia 
need  not  be  considered,  as  it  was  conceded  on  the  aigoment 
that,  if  the  pledges  which  the  syndicate  held  were  sustained,  the 
attachment  need  not  be  enforced. 

4.  As  to  sales  of  parts  of  the  mortgaged  property : 

So  far  as  the  trustees  of  the  mortgages  nave  sold  the  proper^ 
and  invested  the  proceeds,  the  securities  they  hold  in  Hen  oi  the 
property  are  subject  to  the  order  of  the  court,  and  may  be  dealt 
with  as  the  circxmistances  require.  If,  as  is  stated,  a  psot  of  these 
securities  consists  of  first  mortgage  bonds,  it  is  proper  that  they 
should  be  delivered  up  and  cancelled.  Such  an  mvestment  i& 
equivalent  to  a  substitution  of  the  bond  for  the  property,  and  an 
extinguishment  of  the  mortga^  lien  to  that  extentl 

In  the  present  condition  of  the  case,  no  decree  can  be  rendered 
against  the  trustees  for  moneys  in  their  hand&  or  which  Laye 
been  misappropriated.  They  have  never  been  called  on  to  answer, 
and  there  are  no  allegations  whatever  a^nst  them.  It  will  be 
time  enough  to  conaioer  their  liability  when  proceedings  in  that 
behalf  shiul  have  been  instituted  in  some  appropriate  form. 

As  to  property  sold  and  conveyed  by  the  trustees  of  both 
mortgages,  the  lien  of  the  mortgages  is  gone,  and  the  title  of  the 
purchasers  good.  In  respect  to  purchasers  who  have  no  convey- 
ances from  the  trustees,  the  case  is  in  no  condition  for  a  decree 
under  the  present  pleadings,  and,  with  the  present  parties,  all  that 
can  be  done  is  to  order  a  sale  of  the  property  not  actually  con- 
veyed by  the  second  mortgage  trustees,  leaving  the  purchasers  to 
such  remedies  as  they  may  have. 

5.  As  to  the  attachment  by  the  People's  Savings  Bank  in  Geor- 
gia 

After  the  great  len^h  to  which  this  opinion  has  already  be^  ex- 
tended, I  am  not  inclined  to  consider  tms  question  in  detail.  The 
conclusion  I  have  reached  is  that  the  lien  oi  the  attachment  is  sa- 
perior  to  that  of  the  mortgage  in  Greorgia.  The  first  record  of  the 
mortgage  in  that  state  was  not  good  as  against  attaching  creditors, 
and  it  is  not  pretended  that  this  bank  was  not  at  liberty  to  pnrsne 
such  remedies  as  the  law  gave  for  the  collection  of  debts.  As  the 
amount  is  comparatively  small,  and  it  is  better  to  have  the  prop- 
erty sold  free  of  such  a  lien,  I  think  an  order  should  be  maae  di- 
recting the  receiver  to  pay  any  balance  that  may  remain  due  after 
the  funds  reached  by  the  process  of  garnishment  and  not  actually 
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paid  over  to  the  receiver  have  been  applied,  as  far  as  they  will  go, 
to  the  satisfaction  of  the  judgment  that  has  been  rendered  in  this 
action  in  the  Geoma  court. 

6.  As  to  the  wnarf  property  in  Charleston,  which  is  subject  to 
tbe  lien  of  certain  special  mortgages : 

miere  is  no  dispute  about  the  priority  of  the  lien  of  the  special 
mortgages  on  this  property,  or  as  to  the  amount  which  is  due.  The 
decree  should  order  a  sale  subject  to  these  liens,  and  providing  that 
tlie  purchaser  should  not  by  his  purchase  become  personally  bound 
for  tne  payment  of  any  balance  of  the  debt  that  may  remain  after 
the  mortgaged  property  is  exhausted,  if  he  should  not  desire  to  pay 
off  the  encumbrances  and  keep  the  property. 

At  the  close  of  the  argument  it  was  suggested  that  a  reference 
onght  to  be  made  to  determine  what  property  was  covered  by  the 
lien  of  the  second  mortgage.  There  is  notning  in  the  case  as  it 
no^«r  stands  to  enable  me  to  determine  as  to  the  necessity  for  such 
an  order,  or  whether  if  made  at  all  it  should  be  before  a  sale.  That 
question  is  therefore  left  open,  to  be  settled  when  the  details  of  the 
aecree  shall  come  up  for  consideration. 

A  decree  may  be  prepared  in  accordance  with  this  opinion.  The 
complainants  are  entitled  to  a  sale  of  the  mortgaged  property,  sub- 
ject to  the  ascertained  prior  encumbrances,  but  until  such  a  decree 
IS  prepared  the  injunction  heretofore  issued  in  this  cause  shall  re- 
main m  force. 


Thomas  Hopper 

V. 

Thb  Town  of  CtoviNGToisr. 

(VhiUd  SUOes  CvreuU  Ckmrt,  DittHet  of  Indiana.) 

The  power  in  a  municipal  incorporation  to  make  contracts  and  expendi- 

ires  carries  with  it  the  implied  power  to  incur  indebtedness,  and  to  issue- 
proper  obligations  therefor. 

Bo^  such  implied  power  does  not  confer  upon  it  authority  to  issue  com- 
mercial  security  bearing  all  the  incidents  of  commercial  paper. 

^Wlien  a  municipality  or  its  officers  are  invested  with  authority  to  issue- 
bonds  and  to  decide  whether  the  coudition  exist  under  whichaspedal  enact- 
ment authorizes  the  issue  of  such  securities,  and  such  officers  issue  bonds 
re<dtiiig  the  existence  of  the  necessary  conditions,  the  recitid  is  itself  a  condi- 
tion ^wbich  is  condusiYe  against  the  municipality  in  favor  of  a  bona  fide- 
holder.^ 

ISat  in  a  snit  on  a  coupon  where  a  copy  of  the  bond  from  which  it  was 
defcaclied  is  not  made  a  part  of  the  complaint;  or  where  the  complaint  does 
not  contain  any  allegation  as  to  the  bond's  tenor  and  effect,  the  purpose  of 
its  iaflney  or  the  authority  for  it,  the  complaint  is  bad  on  demurrer. 
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There  is  no  presumptioQ  that  the  bond  from  which  the  ooopon  was  cot  wh 
issued  in  pursuance  of  an  act  of  the  legislature,  and  that  all  the  necemsj 
•conditions  requisite  to  its  issue  had  taken  place  preyiously  thereto,  when 
such  bond  does  not  contain  a  recital  of  the  conditions  necessarily  precedent 
to  itb  issue. 

MoDoNALD  &  BxTTLEB,  forplaintifi. 
Thomas  F.  Davidson,  for  defendant 

Gbbsham,  W.  Q.  (District  Judge).— This  is  an  action  on  inter- 
est coupons,  alike  except  in  numter,  one  of  which  reads  as  follows: 

''t8.  CoYiHGTON,  Izn>.,  October  1,  1876.  One  year  after  date  the  Town 
•of  Covington  will  pay  to  the  btorer,  in  the  city  of  New  York,  eight  doUui» 
being  one  year*s  interest  on  bond  No.  14. 

<*A.  Gbst,  PresideDt 

<*  Attest :  Frauk  M.  Hickb,  Clerk." 

It  is  alleged  in  the  complaint  that  the  town  of  Covington  exe- 
cuted certain  bonds  to  which  the  coupons  in  suit  had  been  attadied. 
Copies  of  the  bonds  are  not  filed  with  the  complaint ;  there  is  no 
^tllegation  as  to  their  tenor  and  effect,  the  purpose  of  their  issue, 
or  the  authority  for  it.  To  this  complaint  a  demurrer  is  inter- 
posed, which  presents  the  question  under  consideration. 

Power  is  given  by  a  statute  of  Indiana  (1  Davis,  343)  under 
specified  conditions  to  cities  and  towns  to  issue  bonds  not  exceed- 
ing $50,000,  payable  in  not  less  than  one  or  more  than  twenty 
years  to  provide  means  for  school  purposes.  And  in  Section  27  of 
another  statute  (1  Davis,  881)  it  is  aeclared  that  towns  shall  not 
have  power  to  borrow  money,  or  incur  any  debt  or  liability  except 
upon  the  petition  of  the  citizen  owners  of  five-eighths  of  the  tax- 
able property. 

It  IS  insisted  in  support  of  the  demurrer,  that  the  power  to  issue 
negotiable  bonds  is  not  inherent  in  a  municipal  corDoration ;  that 
if  it  exists  in  a  given  case,  it  must  be  exercised  in  tne  mode  and 
for  the  purpose  prescribed  in  the  act  conferring  the  authority,  and 
that  in  an  action  upon  the  bonds  of  a  municipal  corporation,  contain- 
ing no  recitals,  the  declaration  must  show  authority  to  issue  the  bonds 
sued  on,  and  its  exercise  in  the  mode  and  upon  the  conditions  pre- 
scribed by  law. 

In  support  of  the  complaint,  it  is  contended  that  municipal  co^ 
porations  in  Indiana  have  power  to  issue  commercial  paper  for 
some  purposes;  that  public  officers  are  presumed  to  act  in  «^ 
eordance  with,  and  not  contrary  to  the  law,  and  that  the  plaintiff 
had  a  right  to  buy  the  coupons  as  commercial  paper,  without  in- 
quiry, presuming  they  were  issued  for  a  proper  purpose,  and  under 
authority  of  the  statutes  just  mentioned. 

Municipal  corporations  are  created  to  secure  to  the  people  re- 
siding within  their  jurisdiction  the  benefits  of  local  government, 
and  not  for  business  purposes.  Unlike  trading  or  business  corpon- 
lions,  their  powers  are  governmental  and  administrative.    In  addi- 
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tion  to  the  power  to  raiee  revenue  bj  taxation,  and  other  ex^ 
press  powers  conferred  npon  them  by  their  charters,  they  may 
exercise  snch  incidental  powers  as  are  necessary  to  enable  them  to 
accomplish  the  object  of  their  beinj^.  The  power  to  make  con- 
tracts  and  expenditures  carries  with  it  the  implied  power  to  incur 
indebtedness,  and  to  issue  proper  obligations  therefor.  But  it 
does  not  follow  that,  because  municipal  corporations,  in  the  exercise  of 
their  legitimate  and  ordinary  jurisdiction,  may  incur  indebtedness 
and  issue  vouchers,  orders  or  other  instruments  for  the  same,  they 
may  issue  commercial  securities,  payment  of  which  will  be  en- 
forced against  the  tax-payers,  in  favor  of  bona  fide  holders,  how- 
ever irregular  or  fraudulent  the  issue  may  be. 

The  court,  in  Mayor  v.  Eay,  19  Wall.  477,  say :  "  If  in  the  exe- 
cntion  of  their  important  trusts  the  power  to  borrow  money  and 
issae  bonds  or  other  commercial  securities  is  needed,  the  Legislature 
can  easily  confer  it,  under  proper  limitations  and  restraints,  and 
with  proper  provisions  for  future  repayment.  Without  such 
authonty  it  cannot  be  legally  exercisea.  .  .  .  No  such  power 
on^ht  to  exist,  and,  in  our  opinion,  no  such  power  does  exist, 
xmless  conferred  by  legislative  enactment  either  express  or  clearly 
implied." 

While  concurring  in  the  judgment  of  the  court,  but  dissenting 
from  some  of  the  grounds  upon  which  it  was  based,  Justice  Hunt 
said  that  in  his  opinion  a  municipal  corporation  might  borrow 
money  for  legitimate  uses  and  issue  its  commercial  paper  for  the 
same,  unless  expressly  prohibited  by  its  charter  or  by  some  statute 
from  so  doing.  (Police  Jury  v.  Britton,  15  Wall.  566 ;  Hitchcock 
V.  Galveston,  3  Woods.  272 ;  Chisholm  v.  City  of  Montgomery,  2 
Woods.  584). 

But  while  municipal  corporations  cannot  borrow  money  or  issue 
conunercial  securities  witnout  legislative  authority,  express  or 
clearly  implied,  it  is  nevertheless  the  law  in  the  Federal  courts  that 
when  a  municipality  or  its  officers  are  invested  with  authority  to 
issae  bonds  ana  to  decide  whether  the  conditions  exist  under  which 
a  special  enactment  authorizes  the  issue  of  such  securities,  and  such 
oflioers  issue  bonds  reciting  the  existence  of  the  necessary  condi- 
tions, the  recital  is  itself  a  decision  by  the  appointed  tribunal, 
which  is  conclusive  in  favor  of  a  bona  fide  purchaser.  (Coloma  v, 
Evans,  2  Otto,  481.) 

In  Buchanan  v.  City  of  Litchfield,  12  Otto,  278,  the  city  issued 
its  water  bonds,  amounting  to  $50,000,  to  aid  in  constructing  and 
maintaining  a  system  of  water  works.  The  bonds  recited  that  they 
were  issued  under  and  in  pursuance  of  a  particular  act  of  the  legis- 
ture  and  a  city  ordinance,  which  authorized  the  issue,  and  the 
plaintiff  was  a  bona  fide  holder.  The  court  held  that  the  bonds 
were  void,  because  they  created  an  indebtedness  in  excess  of  the 
amount  to  which  the  municipality  was  restricted  by  the  State  Con- 
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8titntion.  ^^  As,  therefore,"  says  Justice  Harlan,  in  delivering  the 
opinion  of  the  court,  ^^  neither  the  Constitution  nor  the  statute  pie- 
€cribed  any  rule  or  test  by  which  nersons  contracting  with  munici- 
pal corporations  should  ascertain  tne  extent  of  their  indebtedneeg, 
It  would  seem  that,  if  the  bonds  in  question  liad  contained  recitals 
which,  upon  any  fair  construction,  amounted  to  a  representation 
upon  the  part  of  the  constituted  authorities  of  the  city  that  the 
requirements  of  the  Constitution  were  met — that  is,  that  the  city 
indebtedness,  increased  by  the  amount  of  the  bonds  in  question, 
was  within  the  Constitutional  limit — ^then  the  city,  under  the  de- 
cisions of  this  court,  might  have  been  estopped  from  disputing  the 
truth  of  such  representations  as  against  the  bona  fide  holder  of  its 

bonds Tne  present  action  cannot  be  maintained  unless  we 

should  hold  that  the  mere  fact  that  the  bonds  were  issued  without 
any  recital  of  the  circumstances  bringing  them  within  the  limit 
£xed  by  the  Constitution  was  in  itself  conclusive  proof  in  favor  of 
a  bona  fide  holder ;  that  the  circumstances  existed  which  author- 
ized them  to  be  issued,  we  cannot  so  hold." 

This  case  clearly  supports  the  doctrine  that  municipal  bonds 
which  contain  no  recite.is  are  not  unimpeadiable  in  the  hands  of 
bona  fide  holders  for  value ;  that  is  to  say,  they  are  not  commer- 
cial paper. 

It  is  not  claimed  that  the  town  of  Covington  had  any  general  or 
incidental  power  to  issue  bonds  or  other  commercial  paper,  but  it 
is  asserted  for  the  plaintiff  that  when  a  municipality  has  express 
authority,  as  in  this  case,  to  issue  bonds  for  one  purpose,  it  may 
issue  its  securities  with  or  without  recitals,  and  it  will  be  condu- 
•sively  presumed  in  favor  of  purchasers  for  value  without  notice, 
that  the  issue  was  authorized.  It  would  follow,  if  this  be  true, 
that  when  express  authoritjr  exists  for  the  issue  of  municipal  bonds 
for  one  purpose,  bonds  which  are  issued  without  recitals  for  an 
imauthorized  and  fraudulent  purpose  will  be  enforced  against  the 
tax-payers  in  favor  of  purchasers  for  value,  without  notice;  and 
that  an  act  conferring  authority  upon  municipalities  to  issue  bonds, 
under  clearly  defin^  conditions  and  restraints,  for  a  particular 
purpose,  confers  authority,  as  between  the  municipality  and  bona 
fide  thinl  parties,  to  issue  commercial  securities  for  all  purposes. 

The  cases  of  Gilpeck  v.  City  of  Dubuque,  15  Wall.  175 ;  Super- 
visors V.  Shenck,  5  Wall.  772 ;  City  of  Lexington  v.  Britton,  14 
Wall.  296,  aud  San  Antonio  v.  Mehafiy,  6  Otto,  314,  are  cited  afi 
ishowing  that  when  a  corporation  has  power  under  any  circum- 
stances to  issue  negotiable  securities,  the  bona  fide  holder  has  a 
right  to  presume  that  they  were  issued  under  the  circumstancea 
that  gave  the  requisite  authority,  that  thev  are  no  more  liable  to 
be  impeached  in  the  hands  of  such  a  holder  than  any  other  com- 
mercial paper,  and  that  recitals  are  not  necessary  to  estop  the  mu- 
nicipality.   In  three  of  these  cases  there  was  express  authority  to 
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isene  the  bonds  sned  on,  and  they  contained  recitals  showing  that 
the  proper  officers  had  decided  the  precedent  conditions  existed 
upon  which  the  power  depended ;  while  in  the  other — Supervisors 
V,  Shenck — ^although  it  does  not  expressly  appear  that  the  bonds 
fined  on  contamed  recitals,  that  is  the  fair  inference,  for  the  court 
say  it  is  settled  law  that  a  negotiable  security  of  a  corporation, 
which  on  its  face  appears  to  have  been  duly  issued,  is  vsdia  in  the 
liands  of  a  bona  fide  holder. 

It  is  further  urged  for  the  plaintiff  that  even  if  the  bonds  and 
coupons  mention^  in  the  complaint  are  impeachable  in  the  hands 
of  tne  plaintiff,  the  question  before  the  court  is  one  of  pleading, 
and  it  devolves  upon  the  defendant  to  show  that  the  bonds  were 
issued  without  authority.  The  coupons  contain  no  recitals,  and 
there  is  no  allegation  in  the  complamt  that  the  bonds  do.  The 
argument  of  counsel  on  both  sides  assumes  that  there  are  no  re- 
eitals  in  the  bonds.  The  plaintiff  was  bound  to  know  that  tiie 
bonds  were  issued  under  express  legislative  authority  for  school 
purposes,  and  it  was  his  duty  to  inquire  whether  the  conditions 
existed  that  authorized  them  to  be  issued.  Power  to  issue  com- 
jnercial  paper  was  the  exception  and  not  the  rule,  and  in  the  ab- 
sence of  such  recitals  as  would  preclude  the  municipality  from  im- 
peaching the  bonds  in  the  hands  of  a  bona  fide  holder,  the  plaintiff 
nas  no  right  of  action,  unless  he  shows  in  his  complaint  that  the 
bonds  were  issued  in  substantial  compliance  with  the  legislative 
enactments  and  for  a  proper  purpose.  Bonds  which  are  not  issued 
in  pursuance  of  express  legislative  authority,  and  in  mode  pre- 
scrioed  by  it,  possess  none  of  the  qualities  of  commercial  paper. 
The  legislature  was  careful,  in  conferring  power  on  municipal- 
ities to  borrow  money  and  issue  bonds  for  scnool  purpqpes,  to  pre- 
scribe the  mode  and  manner  of  its  execution,  thereby  making  the 
mode  of  its  execution  the  measure  of  the  power  granted.  (An- 
thony V.  County  of  Jasper,  11  Otto,  697.) 

Demurrer  sustained. 
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MOOBB 
V. 

Hanoyeb  Junction  and  Susquehanna  R  R,  Co. 

(94  Pennsylvania  BeporU,  824.    May  17,  1880.) 

A  contract  of  subscription  to  stock  proTided  for  the  building  of  the  H.  J. 
&  S.  Railroad  according  to  the  surrey  made  by  the  P.  &  R  R  R  Co.  The 
original  route  ran  within  five  hundred  feet  of  M.^s  mill.  This  route  was 
changed  so  as  to  make  it  run  about  twelve  hundred  feet  from  said  mill.  H. 
contended  that  this  change  was  material ;  that  it  was  the  location  of  the  orig- 
inal survey  that  induced  his  subscription  and  that  his  interests  were  seriooslj 
compromised  by  the  alteration,  and  in  a  suit  against  him  on  his  subecriptioiL 
offered  evidence  to  this  effect,  which  the  court  rejected.  MsHd,  that  the  coart 
erred,  and  that  he  should  have  been  permitted  to  show  that  the  alteration  in 
the  route  was,  as  to  him  and  his  interest,  a  material  variation. 

Miller  v.  Hanover  Junction  &  Susquehanna  R  R  Co.,  6  Norris  95,  distin- 
guished. 

May  5th,  1880.  Before  Mekoub,  Gordon,  Pazson,  Tbunkbt 
and  Stebbett,  JJ.    Shabswood,  C.  J.,  ajid  Gbe£n,  J.,  absent 

Error  to  the  Court  of  Common  Fleas  of  Lancaster  county :  Of 
May  Term  1880,  No.  118. 

Assumpsit  by  the  Hanover  Junction  and  Susquehanna  B.  B.  Co. 
against  Michael  Moore,  to  recover  on  a  subscription  to  the  stock  of 
said  company.     Defendant  pleaded  non  assumpsit 

By  an  act  approved  March  28th,  1872,  the  Hanover  Junction  and 
Susquehanna  K.  B.  Co.  was  created  a  corporation,  and  it  was  so 
decided  in  B.  B.  Co.  v.  Haldeman,  1  Norris,  36.  It  was  authorized 
to  build  a  railroad  from  "a  point  at  or  near  Hanover  Junction,  in 
York  county,  extending  to  the  west  bank  of  the  Susquehanna  river, 
in  York  county,"  It  was  also  authorized  "  to  build  a  bridge  across 
the  Susquehanna  river  at  the  most  convenient  point,  to  enable  them 
to  connect  with  any  other  railroad  constructed,  or  that  may  here- 
after be  constructed,  on  the  east  side  thereof,  and  to  extend  their 
railroad  on  the  west  side  of  said  river  to  said  bridgie,  and  across  on 
the  same  to  the  points  of  annexion  with  sadx  ouier  railroads  as 
aforesaid." 
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The  companj  has  not  built  any  railroad  on  the  west  side  of  th€ 
river,  nor  any  bridge  across  the  river,  bnt  it  took  subscriptiong 
towards  what  it  oommonlj  calls  '^The  eastern  extension  of  the 
Hanover  Junction  and  Susquehanna  Bailroad,"  which  subscriptions 
contained  the  following  conditions : 

^'  And  it  is  further  agreed,  that  we,  the  citizens  of  Marietta  and 
vicinity,  do  subscribe  t£e  amount  opposite  our  respective  names,  on 
the  following  conditions,  viz : 

'^  That  the  amount  hereby  subscribed  shall  be  devoted  to  the 
bnilding  and  equipping  of  the  extension  of  the  Hanover  Junction 
and  Susquehanna  K.  K.,  according  to  the  survey  made  by  the  Phil- 
adelphia and  Beading  K.  R.  Co.,  the  same  having  been  adopted  at 
the  last  meeting  of  the  Hanover  Junction  and  Susquehanna  R.  R. 
Co.,  and  it  is  further  agreed,  that  there  shall  be  a  first-class  station 
erected  in  Marietta  by  said  companv. 

^'  Further,  the  said  subscription  snail  only  be  paid  when  the  sum 
of  $100,000  shall  have  been  subscribed  for  this  purpose,  by  the 
citizens  residing  at  or  near  the  line  of  said  above  extension  in  Lan- 
caster county.'" 

This  route,  commonly  called  the  Reading  survey,  was  well  known ; 
it  passed  through  the  land  of  M.  H.  Moore,  defendant,  about  five 
hundred  feet  from  the  flour-mill,  and,  at  the  time  he  subscribed  in 
1ST3,  was  staked  out  through  his  land,  and  he  was  assured  that  it 
was  under  contract  and  womd  be  built.  After  he  subscribed,  and 
after  the  road  was  under  contract  for  grading,  the  company  changed 
the  ix)ute,  abandoned  the  route  of  the  "  Keading  survey,"  and 
adopted  and  graded  another  line  twelve  hundred  feet  further  away 
from  Moore's  mill,  and  entirely  oflE  his  land,  and  changed  the  ter- 
minus at  the  Reading  and  Columbia  R.  R.  nearly  a  mile,  and  the 
change  Moore  alleged  was  injupious  to  him.  This  was  done  with- 
out any  consultation  with  or  consent  of  Moore,  and  without  any 
waiver  by  him  of  the  conditions  in  the  subscription. 

At  the  trial,  before  Livingston,  P.  J.,  the  defendant  offered  to 
show  that  if  the  road  had  been  built,  as  staked  out  through  his 
property  at  the  time  he  subscribed,  it  would  have  been  an  advantage 
to  his  mill  property  and  his  milling  operations,  and  that  as  it  is, 
graded  outside  of  his  land  and  further  away  from  his  mill,  it  is  of 
no  advantage. 

Plaintiff  objected  and  the  court  rejected^the  offer.  (Eighth  assign* 
inent  of  error.) 

Also,  to  show  that  at  the  time  he  made  the  subscription  he  wduld 
not  have  made  it,  if  the  road  was  to  be  built  on  any  other  route 
than  the  one  staked  out  through  his  property,  and  that  this  road  as 

4A.  &E.  R  Cas.— 17 
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staked  ont  throngli  Lis  property  was  the  indaoement  f or  bim  to 
make  the  subecription. 

Objected  to  and  objection  sustained.    (Ninth  asskmnent) 

Also,  to  ask  a  witness  the  following  question,  whi(£  the  court  dis* 
allowed :  ^^  Wonld  yon  have  subscril^  at  the  time  yon  did,  if  toq 
had  been  informed  or  had  known  that  the  road  wonld  be  gradeaor 
bnilt  where  it  now  is,  andnotonthelineihat  was  then  staked  out t" 
(Seventh  assignment.) 

The  first  point  of  the  plaintiff,  which  the  conrt  aflSnned,  msas 
follows:  n  the  jniT  beUeve  that  the  railroad  was  to  be  bnilt  between 
some  point  on  tne  onsqaehanna  river  and  the  Beading  and  Goliun- 
bia  B.  B.,  in  accordance  with  the  terms  of  the  charter  of  theoor- 
poration  plaintiff  the  defendant  having  failed  to  show  Ihat  the 
modifications  of  the  original  snrvey  were  not  in  accordance  with 
what  was  the  nnderstandm^  of  the  snbscribers  as  to  the  real  objed 
to  be  effected,  and  having  tailed  to  show  that  they  were  not  nflefnl 
to  the  public  and  were  pre  judical  to  the  company,  the  verdict  mvA 
be  for  the  plamtiff.    (First  assignment) 

The  conrt  directed  the  jury  to  find  for  the  pUdntifi.  (Siztb  tf* 
simment  of  error.) 

The  first  point  of  the  defendant,  which  the  court  refused,  was  as 
follows :  The  condition  in  the  subscription  signed  by  the  defendant, 
that  the  amount  thereby  subscribed  shall  be  aevoted  to  the  building 
and  equipping  of  the  extension  of  the  Hanover  tTunction  and  Sus* 
quelmnna  K.  K.,  according  to  the  survey  made  by  the  Philadelphia 
and  Beading  B.  B.  Co.,  if  said  location  was  the  mducement  to  the 
defendant's  subscription,  is  valid  and  binding  on  the  phdntiS,  and 
any  change  made  by  the  plaintiff  of  such  location  or  Ime  injurious 
and  disadvantageous  to  the  defendant  would  release  the  defendant 
from  his  subscnption.    (Third  assignment.) 

Verdict  accordingly,  when  defendant  took  this  writ  and  all^;ed 
that  the  court  errec^  mter  alia,  as  set  forth  in  the  foregoing  aaogn- 
ments  of  error. 

E.  D.  North  and  H.  M.  North,  for  plaintiff  in  error. — ^In  Miller 
^.  Hanover  tTunction  &  Susquehanna  K.  B.  Co.,  6  Norris  95,  it  was 
decided  that  the  subscriber  to  this  same  subscription  paper  could 
not  set  up  a  parol  condition  for  a  line  different  from  that  mentioned 
in  the  subscription,  that  he  could  not  set  up  a  condition  not  in  the 
subscription,  and  now  the  court  below  decides  that  Moore  cannot 
set  up  the  one  that  is  in  the  paper.  Moore  being  bound  by  the 
written  contract,  the  company  ana  the  other  subscribers  must  also 
be  bound.  If  he  could  not  show  a  different  contract,  why  should 
they  be  allowed  to  set  aside  their  agreement  made  with  him,  and 
enforce  on  him  an  agreement  of  their  own,  to  which  he  never  caje 
his  consent  and  whiSx  would  be  of  no  advantage  whatever  to  nim 
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-md  which  he  never  would  have  nuide.  The  oonrt  below  afSimed 
plaintifPs  first  point  and  thereby  said  that  it  was  the  dntir  of  the 
defendant  ^  to  show  that  the  modifications  of  the  original  snrvey 
were  not  in  accordance  with  what  was  the  understand  ing  of  tfaie 
sab^bers  as  to  the  real  object  to  be  e£Eected,  and  to  show  that  they 
were  not  nsefol  to  the  public  and  were  prejudical  to  the  company/' 
In  the  Miller  case,  the  court  said  the  understanding  of  the  sub- 
scribers was  in  the  written  subscription,  and  no  other  could  be  Aiown, 
and  now  the  court  below  says  Moore  i^ould  have  shown  that  there 
was  no  other  than  the  one  in  the  writing — ^that  he  could  not  estab- 
lish his  contract  by  producing  the  writmg,  but  must  show  there 
was  no  other  understanding.  Any  change  in  the  route  material  or 
injurious  to  the  subscriber,  releasee  him :  r lank  Boad  Co.  v.  Amdt, 
7  Casey,  317;  Ouley  v.  R  R.  Co.,  80  F.  F.  Smith,  863 ;  Miller  v. 
P.  &  d  R  R  Co.,  4  Wright  239. 

The  offers  of  evidence  were  to  show  that  the  line  of  the  Beading 
survey  was  the  inducement  to  Moore  to  subscribe,  that  he  would  not 
have  snbscribed  to  the  line  as  graded,  and  that  the  former  would 
have  been  a  benefit,  and  that  the  latter  was  of  no  advantage  to 
him. 

We  admit  that  under  our  theory,  if  the  defendant  could  rest  his 
•defense  on  the  violation  of  the  written  oonditions  by  the  company, 
the  offers  would  be  irrelevant,  but  under  the  theory  of  the  court 
that  the  violation  hj  the  company  must  be  a  material  one,  they 
were  clearly  admissible :  Caley  t;.  Bailroad  Oo.  supra.  See  also 
Flank  Boad  Co.  v.  Amdt,  supra. 

George  Nauman,  William  B.  Given  and  S.  H.  Beynolds,  for  de- 
fendant in  error. — The  authorities  cited  by  the  plamtifi  in  error 
are  all  applicable  to  a  case  where  a  contract  is  made  between  a  sub- 
scriber and  the  company  alone,  and  where  there  are  no  odier  par- 
ties interested.  In  this  case  the  contract  was  made  with  others. 
We  submit  that,  in  the  first  place,  to  release  a  subscriber  there 
most  be  an  alteration  of  the  termini,  or  of  a  material  part  of  the 
Tonte.  In  Caley  v.  F.  &  0.  B.  R  Co.,  80  P.  F.  Smith,  369,  it  is 
said  that  to  effect  a  release  the  company  must  determine  to  aban- 
don the  termini  or  some  material  part  of  the  route.  And  in  Flajik 
Boad  Co.  V.  Amdt,  7  Casey  317,  it  is  held  that  there  must  be  an 
alteration  of  one  of  the  termini  to  dischar^  the  subscriber.  In 
this  case  there  was  no  change  of  the  tenoim,  or  alteration  of  any 
material  part  of  the  route.  In  fact,  there  is  no  case  in  wlrich  it 
has  been  neld  that  a  ehan^  of  intermediate  points,  if  not  material 
to  the  enterprise,  was  sufiScient  to  release  a  part^  subscribing.  But 
in  a  ease  like  thiis,  we  contend  that  where  there  is  an  alteration  of 
the  route,  it  must,  to  avail  an]^  one,  be  one  which  discharges  alL 
There  nnist  be  sooh  a  matenal  change  in  the  ent^iise  as  dis- 
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charges  all.  A  mere  inconvenience  to  one  is  not  enon^  Modifi- 
cations and  improvements  useful  to  the  public  and  ben^dal  to  the 
company,  and  m  accordance  with  the  understanding  of  the  sab- 
Bcribers  as  to  the  real  object  to  be  effected,  do  not  impair  the  con- 
tract of  subscription :    ]£verhart  v.  Sailroad  Co.,  4  Casey  353. 

OoBDON,  J. — The  main  principles  mvolved  in  this  case  w^e  ex- 
amined and  passed  upon  in  the  case  of  the  Hanover  Junction  and 
Susquehanna  Railroad  Co.  v.  Haldeman,  1  Norris  36.  There,  with 
the  same  corporation  and  same  subscription  list,  as  in  the  caise  now 
under  consideration,  it  was,  by  this  court,  determined  that  the  de- 
fendant's subscription  was  properly  treated  as  conditional,  that  the 
plaintiff  had  the  power  to  bind  itself  to  the  performance  of  the  stip- 
ulations containea  in  such  subscription,  and  that  a  want  of  per- 
formance thereof  by  the  company  would  release  the  subscriber.  la 
like  manner  it  was  neld  in  Caley  v.  the  Philadelphia  and  Chesta* 
County  Railroad  Co.,  30  P.  F.  Smith  863,  that  where  the  subscrip- 
tion paper  set  out  the  termini  and  route  of  the  proposed  improre- 
ment,  a  material  variance  from  either  would  operate  as  a  release  of 
a  subscriber.  As  a  reason  for  such  conclusion  it  was  said :  ^  If 
the  above-stated  doctrine  be  not  correct,  then  has  the  defendant  no 
remedy ;  for,  as  the  directors,  in  chanmig  the  route  of  their  road, 
are  acting  within  the  power  conferred  by  the  charter,  he  cannot 
prevent  such  change,  tnou^h  violative  of  the  terms  of  the  contract. 
He  therefore  occupies  mudi  the  same  position,  in  which,  as  we 
have  shown,  the  general  stock  subscriber  is  placed  when  sndi 
change  is  made  by  virtue  of  an  Act  of  Assembly."  Following 
these  authorities,  and  the  conclusion  necessarily  results  that  the 
court  erred  in  not  permitting  the  defendant  to  snow  that  the  alter- 
ation made  by  the  company  in  the  original  route  of  its  road,  was, 
as  to  him  and  his  interests,  a  material  variation.  The  written  con- 
tract to  which  he  put  his  name,  provided  for  the  building  of  the 
extension  of  the  Hanover  Junction  and  Susquehanna  Kailroad, 
"  According  to  the  survey  made  by  the  Philadelphia  and  Heading 
Railroad  Company,"  and  this  ran,  it  is  said,  witmn  500  feet  of  the 
defendant's  mill.  If  then  this  was  the  contract  of  the  parties,  on 
what  ground  may  the  plaintiff  recede  from  its  part  of  the  bargain  and 
yet  hold  the  defendant  ?  Is  it  on  the  ground  that  a  chan^  of  a 
few  hundred  feet  from  the  original  survey  is  immaterial,  and, 
therefore,  the  defendant  is  not  harmed  ?  But  this  is  the  very  point 
of  the  controversy,  and  who  is  to  determine  it  i  The  defendant 
contends  that  this  change  was  material ;  that  it  was  the  position 
of  the  original  survey  wnich  induced  his  subscription,  and  that  his 
interests  are  seriously  compromised  by  the  alteration.  If,  as  was 
held  in  Everhardt  v,  the  Railroad  Co.,  4  Casey  339,  per  Woodward 
J.,  an  essential  modification  in  the  charter  of  a  company,  either  as 
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to  its  objects  or  methods  of  execntion,  will  release  a  general  sub- 
ficriptios,  much  more  will  the  direct  act  of  the  company,  destmc- 
tive  of  the  terms  and  conditions  of  its  own  contract,  worK  such  re- 
lease. To  all  the  subscribers  to  the  stock  of  the  corporation  plain- 
tiff but  the  defendant  the  alteration  complained  of  might  be  in- 
different, or  even  advantageous,  hence  they  could  not  be  heard  to 
complain,  whilst  as  to  him,  it  mi^ht  be  very  injurious :  a  material 
violation  of  his  contract.  To  this  conclusion  the  case  of  Miller  v. 
Sailroad  Co.,  6  Korris  95,  has  been  opposed,  but  tUs  case  and  the 
one  in  hand  are  as  wide  apart  as  the  poles.  In  that  case  the  de- 
fendant. Miller,  set  up  a  secret  parol  condition  in  order  to  defeat 
his  subscription,  but  it  was  heldfthat  he  could  not  be  pennitted  so 
to  do,  on  the  ground  that  it  would  be  unjust  and  a  fraud  upon  his 
co.sab6cribers  to  permit  him,  on  sudi  grounds,  to  escape  responsi- 
bility, and  thus  throw  upon  them  an  additional  burthen.  But  the 
defendant,  in  the  case  in  hand,  is  attempting  to  set  up  no  secret 
parol  arrangement,  but  a  condition  found  in  the  subscription  paper 
itself,  and  one  to  which  all  knew  the  company  was  to  be  held.  We 
have,  therefore,  no  hesitation  in  sustaining  the  3d,  6th,  8th  and  9th 
exceptions  of  the  plaintiff  in  error.  Not  so  the  7th  exception. 
The  defendant  might  have  been  asked  whether  or  not  the  line  of 
the  proposed  road,  as  found  upon  the  ground  running  through  his 
hind^  was  an  inducement  for  his  subscription,  but  it  partakes  too 
much  of  the  character  of  ^ess  work  for  any  one  to  undertake  to 
say  what  he  would  have  done  under  circumstances  at  the  time  un- 
known and  unthou^ht  of.  The  plaintifPs  first  point  ought  to  have 
been  refused ;  the  doctrine  involyed  in  it,  as  a  general  rule,  is  no 
<loabt  correct,  but  it  is  not  applicable  to  ihe  present  case  without 
material  modification.  The  remaining  exceptions  are  dismissed  as 
containing  nothing  tending  to  convict  the  court  of  error. 
The  judgment  is  reversed  and  a  new  venire  ordered. 


The  abore  case  raises  the  inteiesting  legal  question  as  to  when  a  suhscriber 
to  the  capital  stock  of  a  railroad  company  is  relieyed  from  liability  on  his 
subscripiion  by  reason  of  the  failtue  of  the  company  to  comply  with  the 
terms  of  the  contract  of  subscription.  Many  cases  hare  been  decided  upon 
'this  point  in  the  Tarious  States  and  in  England.  The  aim  of  the  present  note 
is  to  giTe  a  synopsis  of  the  law  on  the  question. 

It  is  well  settled  that  any  material  variation  on  the  part  of  the  company 
from  the  original  contract  of  subscription  will  release  the  subscriber  from 
iisbility.  Hartford,  etc.,  R.  R  Co.  v.  Oroswell,  5  Hill,  888.  This  is  in  ac- 
cordance with  the  general  principles  of  jurisprudence.  The  subscriber  must 
he  presumed  to  have  contracted  with  reference  to  the  actual  or  projected 
^te  of  afEsars  at  the  date  of  his  subscription^  and  if  material  changes  be 
soMde  in  that  state  of  affairs  he  may  most  properly  and  justly  say  non  in  hoc 
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f QBdera  veni.  Henoe  where  after  the  date  of  the  tubeciiption  the  projected 
corporation  ie  diyided  into  sereral  and  distinct  OMLoerai,  the  subscriba  will 
be  released.  Indiana  &  B.  Turnpike  Co.  e.  Phillips,  %  Penn.  184;  Msrah  t. 
Folton  Co.,  10  WalL  676;  Carlisle e.Terre Haute,  etc.,  R.  R.  Co.,  6 Ind. 81(L 
Although  not  where  there  is  a  mere  apportionment  of  the  road  into  soctioi^ 
without  impairing  the  unity  of  the  projected  corporation.  Boas  e.  Chicsgo, 
B.  &Q.  R  R.  Co.,  77  HL  127. 

The  subscriber  will  also  be  relieved  from  liability  where  the  projected 
enterprise  is  after  the  date  of  his  subscription  sold  to  another  company. 
Bouth  Ga.  &  F.  R.  Co.  e.  Ayres,  56  Ga.  280.  Or  where  a  oonsoUdstioii  u 
effected  with  companies  owhing  connecting  or  adjacent  roads.  Tattle  t. 
mch.  A.  L.  R.  Co.,  85  Mich.  247;  Clearwater  e.  Meredith,  1  WalL  25;  N.J. 
Midland  R'y  Co.  e.  Strait,  6  Vroom,  822.  But  see  Sprague  e.  Illinob  River 
R  R  Co.,  19  HL  174;  Hanna  a.  COnn.  &  Ft.  Wayne  R  R  Co.,  20  Ind. 
80. 

The  most  frequent  dass  of  cases,  however,  in  whidi  a  subscriber  is  relieved 
from  liability  is  that  of  which  the  principal  case  forms  an  example,  viz., 
where  the  contract  of  subscription  proyides  that  the  road  is  to  ran  throogfa  i> 
certain  locality.  In  this  case,  if  the  route  be  materially  altered,  the  liability 
of  the  subscriber  is  at  an  end.  Witter  e.  Miss.  O.  &  R  R  R  Co.,  20  Aik. 
468;  Manheim,  P.  &.  L.  Turnpike  Co.  e.  Arnat,  81  Pa.  St.  817;  Spragoe  e. 
Illinois  River  R  R  Co.,  10  111.  174;  BufEalo  &  K.  Y.  City  R  R  Ca  e.  Dud- 
ley, 14  N.  Y.  886;  Middlesex  Turnpike  Co.  e.  Locke,  8  Mass.  268;  Hartford, 
etc.,  R  R  Co.  e.  Croswell,  5  Hill,  888;  Md.,  etc.,  R  R  R  Co.  e.  Phillipe,  % 
Penn.  184;  New  Orleans,  etc.,  R  R  Co.  v.  Harris,  27  Miss.  517;  Hester  «l 
Memphis,  etc.,  R'y  Co.,  82  Miss.  878;  Winter  v.  Muscogee  R*y  Co.,  11  Ga. 
488;  Kenosha,  etc.,  R  Co.  e.  Marsh,  17  Wise.  18;  Champion  e.  Memphis, 
etc.,  R  Co.,  85  Miss.  892.  But  see  Barret  e.  Alton  &  S.  R  Co.,  18  IlL  504; 
Delaware  R  Co.  e.  Tharp,  1  Houst  149;  Johnson  e.  Pensacola  &  G.  R.  Co. 
e.  Preston,  85  Iowa,  115;  Rice  e.  Rock  Island  &  A.  R  Co.,  21  BL  93. 

The  reason  of  this  rule  is  clear.  The  subscriber  is  generally  induced  to^ 
contract  by  the  expectation  that  the  railroad  will  run  in  the  neighborhood  of 
real  estate,  of  which  he  is  seised  or  in  which  he  has  an  interest,  and  if  itfails^ 
to  do  so,  the  chief  motite  for  his  subscription  is  at  an  end.  Under  such  cir- 
cumstances it  would  be  in  the  highest  degree  unjust  to  hold  him  to  his  con- 
tract. It  is  not,  however,  every  alteration  in  the  plan  or  organization  of  the 
company  that  will  serve  to  release  the  subscriber.  Mere  unimportant  changes 
will  have  no  effect  upon  his  liability.  London  &  B.  R  Co.  e.  Wilson,  6  Bing. 
K.  C.  185 ;  Gray  «.  Monongahela  Nav.  Co.,  10  Watts,  864;  Sprigg  e.  Western 
Telegraph  Co.,  46  Md.  67;  Clearwater  e.  Meredith,  1  Walkoe,  25. 

An  extension  of  the  time  prescribed  for  beg^inning  and  ending  the  conetnuy 
tion  of  the  road  will  not  therefore  discharge  him.  Taggart  e.  Western  Mary- 
land R  R  Co.,  24  Md.  568 ;  nor  an  abbreviation  of  the  time  for  notice  of 
calls.  Illinois  River  R  R  Co.  e.  Beers,  27  Bl.  185;  nor  a  change  in  the: 
regulations  as  to  the  payment  of  calls.    BlinoiB  River  R  R  Co.  e^Smmer.. 
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;  EL  684;  nor  the  aztenflioii  of  the  oorpor»te  ezistence  for  a  ihort  period 
b^ond  that  originally  pieacribed.  Union  Agricoltaral  ^  S.  Ais'n  9,  Neill, 
81  lowa^  95;  nor  the  making  of  a  change  in  the  method  of  appointing  diieo- 
ton.  New  Haven  &  D.  B.  Co.  e.  Chapman,  88  Com.  56;  nor  the  tranafendng 
to  the  diiecton  the  power  to  increase  the  capital  stock  of  the  company,  which 
power  was  at  the  time  of  the  subscription  reposed  in  the  stockholden.  Pay- 
mh  «.  Stoever,  %  DilL  427;  East  Tenn.  4k  Y.  R.  Co.  t.  Gammon,  58  Nad. 
567;  nor  the  conferring  upon  the  oozjioratlon  the  power  to  issue  preferred 
stock.  Butland  R.  B.  Co.  «.  Thrall,  85  Yt.  586;  Brerhart «.  Phila.  W.  &  C. 
B.  Co.,  28  Fa.  St.  889;  or  to  execute  a  mortgage  of  its  franchises  and  of 
theroad.    Jaye.  Jackson  and  M.  Plank  Boad  Cb.,  11  Mich.  155. 

A  mere  dumge  in  the  denomination  of  the  shares  will  not  suffice  to  relieve 
a  gobecriber  from  liability.  Sewall's  case,  L.  B.  8  ch.  181;  Felling's  case, 
L  R  2  oh.  714;  Kennebec,  etc.,  B.  B.  Co. «.  Waters,  84  He.  869;  nor  a  change 
in  the  name  of  the  corporation.  BufEalo,  etc.,  B.  R  Co.  t.  Dudley,  14  N.  T. 
886;  Milwaukee,  etc.,  B.  B.  Co.  t.  Field,  12  Wise.  840;  nor  a  reduction  in 
the  length  of  the  proposed  road.  Conn.  &P.  B.  R  Co. «.  Bailey,  24  Yt.  465; 
nor  an  eitension  thereol  Cross  e.  Peach  Bottom  B.  B.  Co.,  1  Am.  &  Bug. 
B.  R  Gaa.  866 ;  nor  the  conferring  of  additional  powers  and  priyileges  upon 
the  company,  even  though  the  liability  of  CTcry  stockholder  may  be  thereby 
increased.    Qray  e.  Monongahela  Nay.  Co.,  2  W.  &  S.  156. 

It  has  likewise  been  held  that  the  conferring  upon  a  railroad  company  of  a 
power  to  construct  a  canal  in  lieu  of  a  portion  of  its  line  will  not  relieve  a 
sabecriber  to  ita  stock  from  liability  on  his  subscription.  Midland 
R'y  Co. «.  Saidon,  10  M.  &  W.  808.  But.  this  case  seems,  to  say  the  leasts 
donbtfoL 

Whether  the  passage  of  a  legislatiye  enactment  after  the  date  of  the  sub- 
Kription  autiiorizing  an  increase  in  the  capital  stock  is  sufficient  to  relieye  a 
rabscriber  from  liability  seems  doubtful.  Some  authorities  seem  to  indicate 
thatitisnot.  Faysone.  Withers,  5  Biss.  276;  Pulhnan  t.  Upton,  96  U.  & 
839;  Schenectady,  etc.,  R  B.  Co.  e.  Thatcher,  11  N.  Y.  102;  Buffalo,  etc» 
R-  R  Co.  «.  Dudley,  14  N.  T.  886.  Others  are  dear  that  it  is.  Hughes  t. 
Antietam  Mfg.  Co.,  84  Md.  816;  Marietta  and  C.  R  Co.  e.  Elliott,  10  Ohio 
St.  57.  If  a  subscriber  does  not  expressly  withdraw  after  the  passage  of  the 
act  incieadng  the  capital,  but  continuea  to  hold  himself  out  to  the  world  as 
a  stockholder,  he  will  be  estopped  on  the  inaolrency  of  the  corporation  from 
denying  his  liability.  Chubb  e.  Upton,  95  U.  S.  665;  but  will  not,  accord- 
iogto  some  authorities,  be  so  estopped  in  an  action  of  assumpsit  against  him 
^7  the  corporation  for  calls.  Macedon,  etc..  Plank  Boad  Co.  e.  Lapham,  18 
Barb.  812;  Ifiddlesez  T.  R  Co.  e.  Lock,  SMass.  268;SteTense.  Butland, 
ete.,  B  B.  Co.,  29  Vt.  545. 

If  the  subscriber  has  either  expressly  or  byimplication  given  his  assent  to 
the  change  in  the  plans  or  organization  of  the  corporation,  he  ia  not,  of 
^oon&j  released  from  liability.  Mourey  e.  Indianapolis  &  C.  R  Co.,  4  Biss. 
78;  Booker's  case,  18  Ark.  888;  Chetlam  9.  Bepublican  L.  L  Co.,  86  111.  220; 
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Bedford  R  Co.  9.  Bouser,  46  Pa.  St.  29;  Mardn  «.  Penaacola  &  G.  B.  B.  Co., 
8  Fla.  870;  May  «.  MemphiB  Braach  R'y  Co.,  48  Ga.  109;  Payson  9.  Stoerer, 
II  Dal.  427;  Hayworth  9,  Junction  R.  R.  Co.,  18  Md.  848. 

If  at  the  time  the  subscription  is  made  the  charter  is  already  in  existesce, 
and  a  power  is  conferred  thereby  to  make  the  changes,  which  are  aftenrvds 
effected,  the  subscriber  will  be  presumed  to  hare  contracted  with  refeteaee 
to  the  possibility  of  such  changes,  and  hence  will  not  be  reli0?ed  from 
liability  by  the  making  of  theuL  Bast  Lincoln  9,  Darenport,  94  U.  8. 801; 
Nugent  9.  Supervisers,  19  Wall.  241;  Noyes  9.  Spaulding,  27  Yt  490;  New- 
hall  9.  Galena  &  C.  U.  R.  R.  Co.,  14  111,  278;  Ottawa,  0.  A;  F.  R.  V.  R.  Co. 
9.  Black,  79  111.  262;  Danbury  &  N.  R.  Co.  e.  Wilson,  22  Conn.  485;  Bur- 
lington and  M.  R  Co.  «.  White,  5  Iowa,  409. 

The  same  principle  applies  where  the  charter  is  not  in  existence,  hot  tiie 
contract  of  subscription  contains  clauses  which  empower  such  changes. 
Cork  and  Youghall  R  R  Co.  e.  Paterson,  16  C.  B.  414;  Nixon  9,  Brownlow, 
2  H.  <&;  N.  455;  Illinois  Bayer  R.  R  Co.  e.  Beers,  27  HL  185.  Or  when  the 
provisions  of  some  general  law  authorize  them.  In  such  case  neither  the  in- 
crease of  the  capital  stock  (Pacific  R  R  Co.  9.  Hughes^  22  Mo.  291),  the 
extension  of  the  railroad  (Pacific  R  R.  Co.  9.  Renshaw,  18  Mo.  210),  the  con- 
solidation with  other  companies  (Scotland  «.  Thomas,  94  U.  S.  688),  nor 
other  change  whereby  the  liability  of  the  stockholders  is  increased  (Uesdow 
Dam  Co.  9.  Gray,  80  Me.  547)  will  discharge  any  of  them  from  the  obligt- 
tion  incurred  by  the  contract  of  subscription. 

Subscriptions  to  the  stock  of  railroad  companies  are  not  unfrequentlymade 
upon  the  express  condition  that  the  railroad  shall  be  so  constructed  is  to 
pass  through  a  certain  locality.  This  condition,  when  embodied  in  the  con- 
tract of  subscription,  is  generally  held  to  be  a  yalid  one;  and  a  compUanoe 
therewith  on  the  part  of  the  company  is  therefore  a  necessary  prerequisite  to 
liability  on  the  part  of  the  subscriber.  Mansfield,  C.  &  L.  M.  R  Co.  e. 
Brown,  26  Ohio  St.  228;  same  9.  Stout,  16  ib.  241 ;  Parks  e.  Bvansville,  L 
A;  C.  S.  L.  R  Co.,  28  Md.  567;  Henderson  &  N.  R  Co.  9.  Leavell,  16 
B.  Mons.  858;  Caley  e.  Phila.  &  C.  County  R  R.  Co.,  80  Pa.  8t  863;  Bar- 
lington  AM.  R  Co.  e.  Boestler,  15  Iowa,  555;  Verriel  e.  Reayer,  50  lotn, 
404;  Bucksport  &  B.  R  Co.  9.  Brewer,  67  Me.  295;  Detroit,  etc^  R  R.  Co. 
e.  Stames,  88  Mich.  678;  Spartanburg  &  V.  R  Co.  e.  De  Graffenrdd,  13 
Rich.  675. 

In  New  York,  however,  such  a  condition  is  deemed  Yoid  and  as  contrary 
to  public  policy,  because  it  has  a  tendency  to  fiix  the  location  of  the  road  eo 
as  to  subserve  private  rather  than  public  interests.  Utica  and  S.  R  Go.  t. 
BriDckerhoff,  21  Wend.  189;  Ft.  Edw.  &  Ft.  M.  Plank  Road  Co.  9.  Fftyne, 
15  N.  Y,  488.  And  in  Pennsylvania,  though  such  a  condition  will  be  deemed 
valid  if  inserted  in  a  contract  of  subscription  made  with  the  company  after 
the  granting  of  its  charter,  it  will  be  deemed  void  if  inserted  in  a  contact 
with  commissioners  to  collect  subscriptions  entered  into  prior  to  the  obtsui- 
ing  of  the  charter. 
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Bavington  «.  Pittg.  &  S.  B.  Co.,  84  Pa.  St.  858;  Cally  v.  Phila.  &  0.  C.  B. 
Co.,  80  Pa.  St  388;  McOarty  «.  Selinagroye  &  N.  B.  B.  B.  Co.,  87  Pa.  St. 
383;  Boyd  v.  Peach  Bottom  B.  R  Co.,  1  Am.  &  Eng.  B.  R  Caa.  681 ;  and 
see  Tktggart «.  We8tMd.RR  Co.,  24  Md.  668. 

It  is  quite  clear  that  parol  conditionB  entered  into  with  the  subBcriber  at 
the  time  of  subscription,  either  with  reference  to  the  location  of  the  road  or 
organization  of  the  company,  are  void.  Not  only  is  it  contrary  to  the  general 
rules  of  endenoe  to  allow  such  parol  stipulations  to  be  made  part  and  parcel 
of  a  written  contract,  but  in  addition  it  would  be  in  the  highest  degree  im- 
politic to  give  them  such  an  effect  in  this  particular  instance.  Persons  deal- 
ing with  the  company  must  necessarily  rely  upon  the  contract  of  subscription 
u  committed  to  writing,  and  would  haye  no  security  if  they  were  liable  to 
be  ef^cted  by  parol  stipulations  of  which  they  have  no  possible  means  of 
notice.  Kennebec  &  B.  R  Co.  «.  Waters,  84  Me.  869 ;  White  Mts.  R  R  Co.  v. 
Eastman,  84  N.  H.  124;  Conn.  &  P.  B.  R  Co.  v.  Bailey,  24  Vt.  465;  Bidge- 
field  ft  K.  T.  R  R  Co.  «.  Brush,  48  Conn.  86 ;  Tuckerman  «.  Brown,  88  N. 
T.  297;  Fox  «.  Allansville,  etc.,  Turnpike  Co.,  46  Md.  81;  Miller  v.  Hanover 
Janction  R  R  Co.,  87  Pa.  St.  95;  Melvin  v.  Lamar  Ins.  Co.,  80  111.  446; 
Henry  «.  Vermilion  &  A.  R  R  Co.,  17  Ohio,  157;  Scarlett  v.  Academy  of 
Music,  46  Md.  182;  Cross  «.  Peach  Bottom  R  B.  Co.,  1  Am.  A  Bug.  Cas. 
336. 

A  subscriber  to  a  nulroad  company  is»  of  course,  released  from  liability  if 
the  undertaking  be  not  completed  within  the  time  specified  by  the  charter,  or 
if  that  portion  of  the  subscription  collected  be  refunded  to  some  of  the  otiier 
subscribers.  McCully  «.  Pittsburgh,  etc,  R  B.  Co.,  82  Pa.  St  25.  He  will 
also  be  released  if  the  road  be  not  completed  within  the  time  distinctly  re- 
quiied  by  the  terms  of  subscription.  M.  K.  4k  C.  R  R  Co.  «.  Thompson,  1 
Am.  &  Sng.  R  R  Cas.  881. 


DxBioK  L.  BoARDMAH  et  aL»  Executors,  etc,  ^tefipondents, 

V. 

Ths  Lasb  Shobb  A2!n>  MioHiGAv  SoFTHEKN  By.  Co.,  Appellant. 

(84  ITmo  Tarh  BtpoH,  157.    March  1,  1881.) 

Where  preferred  guaranteed  stock  is  issued  by  a  railroad  company,  the 
liolders,  althouffh  they  are  not  entitled  to  dividends  when  no  profits  are 
ctfned,  yet  are  first  entiUed  to  be  paid  the  amount  of  dividends  specified 
uid  gittranteed,  including  all  anears,  before  the  holders  of  common  stock 
sre  entitled  to  anything. 
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A  ■bareholder  in  aoorpontion  is  not  entitled  to  any  of  the  proper^  or 
profits  until  a  division  has  been  made  or  a  dividend  declared. 

When  a  dividend  is  declared  it  belongs  to  the  owners  of  the  stock  st  the 
time,  but  until  such  declaration,  the  profits  form  part  of  the  sssets  ;  and 
an  assignment  by  a  stockholder  of  his  shares  carries  with  it  his  pro- 
portionate share  of  the  assets  including  all  undeclared  dividends. 

While  as  a  general  rule  the  officers  of  a  corporation  are  the  sole  judges  » 
to  the  propriety  of  declaring  dividends,  and  the  courts  will  not  uSerien 
with  a  proper  exercise  of  their  discretion,  where  the  right  to  a  dividend  is 
^esr  and  nzed  by  contract,  and  requires  the  directors  to  take  action  before 
the  right  can  be  asserted  hj  an  action  at  law,  a  court  of  eauit^  will  intsrpov 
to  compel  such  action,  and  when  necessary,  to  restrain,  by  mjunotion,  my 
action  adverse  to  such  right. 

A  foreign  cornoration  sued  in  this  State  cannot  avail  itself  of  the  stitateof 
limitations;  ana  this,  although  it  has,  for  the  time  specified  in  the  ststote^ 
before  the  commencement  of  the  action,  continuously  operated  a  rsilroad  is 
this  State,  and  hss  proper^  and  officers  therein. 

In  1857  the  M.  S.  &  N.  i.  R.  R  Co.  issued  certain  preferred  and  famn- 
teed  stock;  the  certificates  therefor  stated  that  the  stock  was  entitled  io 
annual  dividends  at  the  rate  of  ten  per  cent,  payable  semi-annually,  at  dajs 
specified,  out  of  the  net  earnings  of  the  company,  and  also  to  share  j;)ro  nts 
with  the  other  stock  in  any  excess,  and  that  the  payment  of  the  dividends 
was  thereby  guaranteed.  Said  company  was  oonsoudated  with  defendant, 
the  latter  assuming  its  obligations.  pTo  dividends  were  paid  upon  the  said 
stock  until  1808,  and  the  arrears  were  not  subsequentiy  paid  althon^  divi- 
dends were  declared  and  paid  upon  the  common  stock,  in  an  action  to  com- 
pel the  payment  of  the  Inok  dividends,  for  the*  purpose  of  showing  anthoiity 
for  the  issue  of  the  stock,  the  book  of  minutes,  containing  certain  resolutions 
of  the  board  of  directors  of  said  M.  S.  &  N.  L  R.  R  Co.  authoriziuff  the 
issue  of  the  preferred  ffuaranteed  stock,  was  o£Eered  and  received  inendesce 
under  the  objection  l£at  the  certificate  was  the  contract  and  could  not  be 
varied  by  other  evidence.  BMy  no  error;  that  the  whole  proceeding  re- 
lating to  the  issue  of  the  stock  could  be  taken  in  oonnection  as  constitotisg 
the  one  transaction. 

The  resolution  of  the  directors  declared  that  dividends  on  the  stock  author- 
ized to  be  issued  should  always  be  paid  out  of  any  net  earnings  before  any 
portion  should  be  applied  to  pay  dividends  on  the  other  stock.  EM, 
that  this  was  in  effect  the  contract  as  expressed  in  the  certificate;  and  that 
under  it  the  dividends  were  not  only  preferred,  but  being  guaranteed,  were 
cumulative  and  a  specific  chuge  upon  the  accruing  prora,  and  in  case 
of  a  failure  in  any  year  to  earn  profits  suffident  so  pav  the  dividends 
specified,  they  were  to  be  paid  as  arrears  before  any  dividends  weie  paid 
upon  the  common  stock. 

There  was  no  proof  of  plaintiffs*  title  to  the  preferred  stock  except  tbe 
certificate  issued  to  plaintiffs'  testator.  Eisld,  that  in  the  absence  of  proof  of 
the  issue  of  other  stock  of  this  description  the  presumption  was  that  plain- 
tifis'  stock  was  a  portion  of  that  so  authorized  to  be  issued,  and  that  plaio- 
tifls  were  the  lawful  owners. 

Plaintifb'  testator  did  not  become  owner  of  the  stock  until  18<12.  BA 
that  the  transfer  to  him  carried  with  it  all  right  to  the  unpaid  dividends. 

Hill  e.  The  N.  Ck>.  (8  Hun,  460;  affirmed,  71  N.  Y.  593),  distinffniahed. 

The  complaint  asked  and  the  judgment  directed  a  spedfic  per&rmance  of 
the  contract  and  restrained  defendant  from  paying  dividends  upon  that 
portion  of  its  common  stock  which  representea  the  common  stodc  of  ^ 
M.  S.  &  N.  L  R.  R.  Co.  until  the  amount  of  the  arrears  was  paid.  BH 
no  error;  that  plaintiff  was  entitled  to  the  equitable  relief  granted. 

Coey  «.  B.  &  0.  D.  R.  R.  Go.  (3  Irish  R  [C.  L.  &]  119),  distinguished. 
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Alio^  htH  thai  an  action  was  maintainable  against  defendant  alone  as  the 
fepreaentatiye  of  the  corporation  with  which  the  contract  was  made. 

AJbOy  hM,  that,  as  the  claim  was  originally  affainst  a  foreign  corporation,, 
and  IS  the  articles  of  consolidation  by  which  de^ndant  assumed  the  obliga- 
tion took  eflEoct  within  six  yean  of  the  commencement  of  the  action,  ut» 
statots  of  limitations  did  not  ran  against  plaintifEs'  claim;  also  that  as  it 
did  not  appear  that  any  action  on  the  nart  of  defendant  was  induced 
blithe  delay  m  prosecuting  said  claim,  plaintin  was  not  estopped  by  such  delay* 

Kent  t.  Q.  M.  Go.  (78  N.  Y.  184),  Coles  e.  Bank  of  England  (10  Ad.  &  £L 
487),  Pieksrd  t.  Sears  (6  id.  474),  Prendersast  e.  Turton  (1  Younge  A  ColL 
M),  Stafford  e.  Strofford  (1  De  Gez  &  J.  108),  Kichols  t.  GiLwn  (8  Atk. 
578),  Gorrie  t.  Goold  (9  Mad.  Ch.  486),  Matthews  e.  Q.  N.  B.  R  Co.  (5  Jurist 
[N.  &],  Part  1,  884,  280}  distinguished. 

Defendant  waa  organized  as  a  corporation  under  the  statutes  of  seToral 
States  to  operate  a  continuous  line  of  road  runninsr  through  those  States 
whkh  had  previously  been  operated  by  the  consolidated  corporations.  It 
was  dsimea  that  those  statutes,  so  far  as  they  authorised  the  consolidation 
in  adjohung  StateSi  were  repugnant  to  the  proyision  of  the  IT.  8.  Constitution 
(nt  1,  S  8,  sub.  8),  conferring  on  Congress  the  power  to  rc^opilate  commerce 
with  foreign  nations  and  among  the  seyeral  States.  BM^  untenable;  that 
in  the  ahsoice  of  any  legislation  by  Congress  upon  the  subject,  the  power  so 
to  legislate  existed  in  the  States. 

Also,  Mc2,  that  plaintiff  was  entitled  to  recover  interest 

The  role  laid  down  by  the  English  authorities  where  interest  upon  annui- 
ties  was  refused,  hdd^  not  to  apply. 

(Aigoed  November  18,  1880;  dedded  March  1,  1881.) 

Affb4l  from  jad^ent  of  the  G^eral  Term  of  the  Supreme 
Court,  in  the  first  judicial  department^  entered  upon  an  order 
made  June  4, 1879,  a£Srming  a  judgment  in  favor  of  plaintiffs,, 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brou^t  by  G^rge  S.  Boardman,  pLuntifE^ 
testator,  in  August,  1875,  to  compel  defendant  to  pay  divi- 
dends np<m  certain  shares  of  preferred  stodk  held  by  nim  and 
to  restrain  it  from  paying  dividendfi  upon  certain  portions  of 
its  common  stock  until  the  claim  of  plamtifi  was  paid  and  sat- 
isfied The  original  plaintifi  having  died  after  trial  and  before 
the  decision  the  present  plaintiffs  were  substituted. 

The  facts  found  by  the  court  are  substantially  as  follows : 

From  and  during  the  year  1857,  until  in  or  about  the  year 
1869,  the  Michigan  Southern  and  Northern  Indiana  B.  B.  Co. 
was  a  corporation  created  and  existing  under  the  laws  of  the 
respective  States  of  Michigan,  Ohio,  Jmdiana  and  Illinois,  and 
was  the  owner  of  and  engaged  in  operating  railroads  lyin^ 
in  the  said  States.  About  tne  month  of  April,  1857,  the  said 
oorporation  having  become  indebted  to  a  large  amount,  a  ^an 
was  devised  to  raise  fmids  by  the  issue  of  preferred  stock.  The 
plaa  was  submitted  for  approval  to  the  stockholders  of  the  said 
oorporation  at  their  regular  annual  meeting  in  April,  1857,  and 
thmupon  the  same  was  approved  by  a  vote  or  resolution  adopted 
tuumimouBly.  On  or  about  the  5th  day  of  May,  1857,  the  then  board 
oi  directors  of  the  said  company  duly  voted  to  issue  the  said  pre- 
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f erred  stock,  and  for  that  purpose  tmanimonslj  adopted  a  reBoktioii 
as  follows : 

''  Resolved.   That  for  the  purpose  of  providing  means  for  the 
paymant  of  tne  unfonded  debts  of  this  company  and  for  the  com- 
pletion of  its  nnfinished  works,  there  be  and  there  is  hereby  created 
a  guaranteed  and  preferred  stock  of  this  company,  to  be  denom- 
inated ^  construction  stock,'  to  the  amount  of  $3,000,000,  wbki 
stock  shall  be  entitled  to  dividends  at  the  rate  of  ten  percent 
per  annum,  payable  in  cash  semi-annually  in  New  York,  and 
m  the  pavment  of  such  dividends  the  said  guaranteed  stodL  shall 
have  preference  and  priority  over  the  remaining  stock  of  the  com- 
pany, and  ^vidends  at  iJie  rate  aforesaid  BhaU  ^ways  be  paid  npon 
fiaid  guaranteed  stock  out  of  any  net  earnings  of  the  com{^7 
before  any  portion  of  said  net  earnings  shall  be  applied  to  the  pj- 
ment  of  dividends  u^n  the  remaining  stock  of  tiie  compaaj; 
and  in  case  the  eammgs  of  the  road  shall  enable  the  company 
hereafter  to  pay  divideims  upon  all  of  its  stock  at  a  rate  exceed- 
ing ten  per  cent  per  annum,  then  such  guaranteed  stock  .shall  be 
entitled  to  sluu*e  pro  rata  witn  the  otlier  stock  in  such  excess  over 
ten  per  cent  per  annum.     The  first  dividend  on  said  stock  will 
be  payable  the  1st  day  of  December  next,  and  thereafter  on  the  1st 
of  J  une  and  1st  December  in  each  year." 

Notice  was  given  to  the  public  and  to  stockholders,  and  books 
of  subscription  were  openea  and  the  amount  of  stock  offered  ym 
eubscribea  for  and  taken.  The  book  of  minutes  containing  those 
resolutions  was  received  in  evidence  under  objection  and  exception. 

No  dividend  whatever  was  declared  or  paid  by  the  oompanj 
upon  the  said  guaranteed  or  construction  stock  from  llie  date  of 
the  issue  thereof  until  on  or  about  the  1st  day  of  July,  1863,  at 
or  about  which  time  the  then  directors  of  the  said  corporation 
declared  and  announced  a  dividend  of  five  per  cent  on  so  much 
of  said  stock  as  was  then  outstanding,  payable  on  the  1st  day  of 
August,  1863,  for  the  six  months  prior  to  that  date. 

After  that  date,  and  down  to  the  time  of  the  consolidation 
hereinafter  mentioned,  the  said  companv  regularly  earned,  de- 
clared and  paid  the  said  percentage  or  dividend  of  five  per  c^t 
for  each  successive  period  of  six  months  upon  said  stock. 

The  company  realized  and  accumulated  surplus  ^earnings  over 
and  above  the  dividends  so  paid,  and  its  board  of  directors  d^ 
clared  and  announced  a  dividend  of  three  and  one-half  pero^t 
upon  its  common  stock,  pavable  August  1,  1864,  which  ^^ 
paid,  and  also  declared  and  paid  a  second  dividend  of  like 
amount,  payable  March  1,  1865;  said  two  dividends  amounting 
io  a  sum  sufficient,  if  applied,  for  that  purpose,  to  cancel  aaa 
pay  off  the  whole  arrears  oi  dividends  upon  the  guaranteed  or  con- 
struction stock  which  was  outstanding  at  the  time  of  the  com- 
mencement of  this  action*    After  the  said  1st  day  of  March,  1865i 
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other  dividendfi  were  declared  and  paid  by  the  Baid  company  upon 
lihe  common  stock. 

Chi  November  26,  1862,  twenty-three  shares  of  said  preferred 
stock  were  assigned  to  plaintiff's  testator,  and  a  certificate  of  the 
Baid  shares  was  contemporaneously  with  snch  sale  delivered  to> 
him;  snch  certificate  being  in  the  lorm  adopted  by  the  said  board 
of  directors,  and  which  was  printed  in  blank  to  be  filled  up  in 
^ting.    llie  form  of  the  certificate  is  as  follows: 

^Michigan  Bonthem  and  Northern  Indiana  Sailroad  Company. 

^  Guaranteed  ten  per  cent  stock 

"This  is  to  certify  that entitled 

to shares  of  $100  each  in  the  capital  stock  of  the 

Michigan  Southern  and  Kordiem  Indiana  R.  R.  Co.,  denominated 
coDstmction  stock;  said  stock  is  entitled  to  dividends  at  the  rate  of 
ten  per  cent  per  amium,  payable  semi-annually  in  New  York  on 
the  Ist  days  of  June  and  JDecember  in  each  year,  out  of  the  net 
earainfis  of  the  said  company;  and  is  also  entitled  to  share  pro  rata 
with  the  other  stock  of  tne  companyin  any  excess  of  eamines  over 
ten  per  cent  per  annum,  and  the  payment  of  dividends  as  aforesaid 
is  hereby  guaranteed.  The  said  stock  is  transferable  only  on  the 
books  of  t£e  said  company  at  their  office  in  the  dty  of  New  York 

bj  the  said  stockholder  in  person,  or  bv , 

attorney,  on  the  surrender  of  this  certincate. 

^  In  witness  whereof  the  said  company  have  caused  the  same  to 
be  registered,  and  this  certificate  to  oe  signed  by  their  president 
and  treasurer  and  countersigned  by  their  secretary." 

In  or  about  the  year  1869,  pursuant  to  the  provisions  of  certain 
acts  of  the  legislatures  of  the  States  of  Pennsylvania,  Ohio,  Michi- 

KD,  Indiana  and  Illinois,  the  Michigan  Southern  and  Northern 
dianaB.  K.  Co.,  was  meiged  and  consolidated  with  the  Lake 
Shore  Ey.  Co.,  which  owned  and  operated  a  railroad  extending 
from  the  city  of  Erie,  in  the  said  State  of  Pennsylvania,  to  the  city 
of  Toledo,  in  the  said  State  of  Ohio,  and  the  consolidated  company 
so  formed  took  and  assumed  the  name  of  the  Lake  Shore  and 
Midu^  Southern  Ry.  Co.  Afterward,  and  pursuant  to  the 
provisions  of  the  act  of  the  legislature  of  the  State  of  New 
York,  entitled  ^^An  act  authorizmg  the  consolidation  of  certain 
I'aihoad  companies,"  passed  May  20,  1869,  and  also  pursuant  to  the 
provisions  of  certain  laws  of  the  said  States  of  Pennsylvania,  Ohio, 
Michigan,  Indiana  and  Illinois,  the  BuJOEalo  and  Erie  R.  E.  Co.,  a 
corporation  created  and  existing  under  and  by  virtue  of  the  laws 
of  the  States  of  New  York  and  Pennsylvania,  and  which  owned 
and  operated  a  railroad  extending  from  Buffalo  to  the  eastern 
terminus  of  the  line  of  railway  oi  the  Lake  Shore  and  Michigan 
Soutliem  Ky.  Co.  was  merged  and  consolidated  with  the  Lake  Shore 
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and  Michigan  Sonthem  Ity.  Co.  At  the  time  of  such  oonsolidatxm 
the  Buffalo  and  Erie  K  K.  Co.  and  the  Lake  Shore  and  Midii^ 
Sonthem  By.  Co.  owned  and  operated  linee  of  raihnoad,  whidi, 
t^en  together,  formed  a  oontinnons  line  of  railroad  extending  from 
the  City  of  Bnfhlo  to  Chicago,  in  the  said  State  of  Illinois.  Tb 
«aid  company  bo  formed  by  lafit-mentioned  merger  and  oonBolidatioii 
afisnmed  the  name  of  and  became  and  is  known  as  tlie  Lake  Siore 
and  Michigan  Sonthem  By.  Co.  which  is  the  defendant  id  this 
action;  the  agreement  for  the  merger  and  consoKdation  last  men- 
tioned was  fifed  and  recorded  in  the  office  of  the  Secretary  of  State 
of  the  State  of  New  York  on  the  14th  day  of  Angnst,  1869. 

By  the  provisions  of  the  several  statutes  anthorizin^  the  oon- 
«olidation,  the  rights  of  all  the  creditors  of,  and  all  the  BenB  upon 
the  pr^>6rty  of  the  Michigan  Southern  and  Northern  Indiana 
B.  it  Co.  were  to  be  and  were  preserved  unimpaired;  by  the  aaid 
Agreement  of  consolidation  all  lust  debts,  guarantees,  liabilitieB  and 
obligations  existing  against  eitner  of  the  said  companies,  parties  to 
isaid  agreement  at  the  time  of  the  taking  effect  of  said  coDsoHdar 
tion,  were  assumed  by  the  said  consolidated  company;  and  all  con- 
tracts and  agreements  existing  between  either  of  the  said  parties  to 
the  said  agreement  of  consohdation  and  other  companies,  or  witk 
any  person  or  persons,  were  to  be  carried  out  and  performed  bj 
the  said  consolidated  company. 

At  the  request  of  defendant's  counsel  the  referee  found  the  fol- 
lowing additional  facts :  That  plaintiff  has  received  dividends  semi- 
:annuf3ly  on  said  stock  from  and  including  August  1, 1868,  until 
the  trial  of  this  cause ;  that  the  said  Michigan  Sonthem  and  Korth- 
«m  Indiana  R  B.  Co.  had  at  all  times,  between  April  1, 1857,  and 
June,  1869  (the  time  when  it  consolidated  with  the  Lake  Shore 
By.  Co^,  an  oflSce  and  place  of  business  in  the  city  of  New  York, 
in  the  State  of  New  York,  and  that  during  such  period  its  pres- 
•dent^  treasurer,  and  a  majority  of  its  directors,  resided  in  the  State 
of  New  York;  that  it  had  and  owned  property  in  the  State  of  New 
York  at  all  times  between  April  1, 1857,  and  the  time  it  consoli- 
dated as  aforesaid ;  that  the  defendant  had  at  all  times  since  August, 
1869,  an  ofSce  and  place  of  business  and  property  in  the  ci^  of 
New  York,  in  the  State  of  New  York,  and  tnat  during  audi  period 
its  president,  treasurer,  and  a  majority  of  its  directors  resided  within 
the  State  of  New  York;  that  tiie  certificate  of  shares  of  stock, 
^ven  in  evidence  by  the  said  plaintiff,  is  lihe  only  proof  of  \a& 
ownership  of  or  title  to  tiie  stock  upon  which  he  seeks  to  reoover 
dividends  in  this  action;  that  no  dividends  were  declared  by  the 
Michigan  Southern  and  Northern  Indiana  R.  B.  Co.  at  any  time 
prior  to  the  dividend  made  payable  August  1, 1863,  on  the  stock 
m  question;  that  the  said  company  never  at  any  time  recc^ni^ed 
any  claim  for  back  dividends  on  the  stock  in  question  as  a  ctebt  or 
vaud  liability  or  obligation  against  it ;  that  the  said  company  did 
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not  at  any  time  after  May,  1857,  and  prior  to  AneoBt  1, 1863  (the 
time  when  it  paid  its  first  dividend  on  this  stock),  realize  or  earn 
apj  moneys  which  should  or  ought  to  have  been  applied  to  the 
payment  of  dividends  on  the  plaintiffs'  or  on  any  of  the  raaranteed 
or  constmction  stock  which  was  authorized  to  1)6  issued  by  the  said 
company  as  aforesaid. 
Further  facts  appear  in  the  opinion. 

James  Matthews  and  Edward  S.  Bapallo  for  appellant.  The 
contract  between  the  purchaser  of  the  stock  and  the  company  is 
that  contract  contained  in  the  wording  of  the  certificate.  (Kent  v. 
Quicksilver  Mining  Co.,  78  N.  Y.  180 ;  McCluskey  v,  Cromwell, 
41  id.  593,  601 ;  Wilson  v.  Dean,  74  id.  581 ;  Henry  v.  The  Great 
Northern  By.  Co.,  8  Jur.  [N.  S.]  part  1,  1187 ;  Taft  v.  The  H.  P. 
A  F.  R.  R  Co.,  SRI.  810;  Stevens  v.  The  South  Devon  R  R 
Co.,  12  Eng.  L.  &  Eq.  329 ;  Crawford  v.  The  North-eastern  .Ry. 
Co.,  8  Jur.,  part  1, 1098 :  Sturges  v.  The  East  U.  R  R,  81  Eng. 
L  &  Eq.  406 ;  Miller  ^.  111.  Cent.  R  R  Co.,  24  Barb.  829;  MiUer 
V,  Travers,  8  Bing-  244 ;  Sanderson  v.  Piper,  6  Bing.  N.  0.  425 ; 
Eeed  v.  Prop,  of  Locks,  etc,  8  How.  [U.  S.J  2W ;  Sargent  v. 
Adams,  8  Oray  [Mass.],  72.)  The  court  erred  in  finmng  as  a  fact 
that  the  shares  of  stock  upon  which  the  plaintifb  sue  are  a  portion 
of  the  $3,000,000  issue  of  1857,  U])on  which  the  non-payment  of 
dividends  has  been  proved,  there  beinff  no  evidence  of  the  identity 
of  the  plaintiffs^  stock  with  a  part  of  -me  issue.  (Putnam  v,  Hub- 
H  *2  N.  T.  106-112.)  The  court  erred  in  givinjz  plaintiffs  judg- 
ment  for  the  amount  oi  dividends  unpaid  during  uie  whole  period 
from  1857  to  1868,  in  view  of  the  fact  that  plaintiffs'  testator  did 
not  become  owner  of  the  stock  until  1862.  (Hyatt  v.  Allen,  56 
N.  T.  653;  LeEoy  v.  The  Gbbe  Ins.  Co.,  3  Edw.  Ch.  656;  ffill 
V.  Newechawanick  Co.,  8  Hun,  459 ;  71  N.  Y.  598 :  Jones  v.  Terre 
Haate,  29  Barb.  868,  and  67  K  Y.  196 ;  Van  Wicklen  v.  Paulson, 
UBaib.664.)  A  court  of  equity  possesses  no  general  visitcnial  powers 
orer  corporations,  except  such  as  are  ezpresuy  conferred  by  statute. 
(La&afflr  v.  Eddy,  46  Barb.  61 ;  Karnes  v.  Eoch.,  eta,  R  R,  4 
Abb.  pr.  8.1  107;  Bangs  u  Mcintosh,  28  Barb.  699;  Howe  v. 
Dennel,  43  id.  605 ;  Behnont  v.  Erie  Ey.  Co.,  69  id.  666-8 ;  Atty. 
Gm  «.  Bk.  of  Ni^;ara,  Hopk.  CL  [2d  edl  412 ;  State  of  La.  t;.  B 
la.,  6  La.  746;  Brown  v.  Monmouthshire  Ey.  Co.,  4  Eng.  L.  & 
Kq.  118;  Jackscm  v.  Newark  R  R  Co.,  3  Vroom  [8  N.  Jj,  877; 
Bex.  V.  Bk.  of  Eng.,  2  Bam.  &  Aid.  620;  Eimee  v.  Eochester  & 
Gen.,  4  Abb.  [N.  S.]  107 ;  Howe  v.  Peckham,  6  How.  Pr.  282 ; 
Cropsey  v.  Sweeney,  27  Barb.  310 ;  Madison  Ave.  B.  Church  v. 
&ine,  26  How.  Pr.  72 ;  Mutual  Benefit  life  Ins.  Co.  v.  The  Super- 
TifloiB  of  K.  Y.,  82  id.  859 ;  Livingston  v:  HoUenbeck,  4  Barb.  10 ; 
Oniig  V.  Hyde,  24  id«  818;  Eem]Sall  v.  Stone,  6  Johns.  CL  198; 
Hatdiv.Ci(>bb,4id.669;Pfeerv.  Ei8sam,8£dw.  Gh.129.)  The 
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consolidation,  although  made  with  the  permission  of  the  yarioDS 
States,  constituted  nothing  more  than  a  species  of  co-partnenihip  of 
the  various  corporations,  and  this  defendant  is  in  tne  nature  of  i 
firm,  and  cannot  be  sued  as  one  individual.  (Famum  v.  The 
Blackstone  Canal  Co.,  1  Sunmer,  46;.Bk.  of  Augusta  v.  Earle,  13 
Peters,  588 ;  Ohio  &  Mibs.  R  Co.  v.  Wheeler,  1  Black  [U.  S.],295; 
Kacine  &  M.  E.  Co.  v.  Fanners'  L.  &  Trust  Co.,  49  EL  331 ;  Kail- 
way  Co.  V.  Whitton,  18  WalL  270 ;  Muller  v.  Dows,  H  U.  S. 

g:  Otto]  444-7.)  The  plaintifEs  .are  now  precluded  and  estopped 
om  recovering  sums  oi  money  which  should  rightly  be  distributed 
afi  dividends,  or  go*to  the  benefit  of  those  who  are  now  the  com- 
mon stockholders.  (K^ent  v.  Quicksilver  Mining  Co.,  78  X.  Y. 
184;  Coles  v.  The  Bk.  of  Eng.,  10  Ad.  &  Ellis,  437;  Richard  i^. 
Scares,  6  id.  474;  Manufacturaig  Bk.  v.  Hazzard,  30  N.  T.  226; 
Prendermst  v,  Turton,  1  Younge  &  CoUyer,  98 ;  Nichols  v.  LeesoH, 
3  ^k.  673 ;  Currie  v.  Goold,  2  Mad.  163 ;  Matthews  v.  The  Greal; 
Northern  R  Co.,  5  Jur.  [N.  S.],  part  1,  284,  290 ;  Stafford  v.  Staf- 
ford, 1  DeGex  &  Jones,  193.)  The  acts  of  the  legislatures  of  the 
several  States  through  which  the  railroads  mentioned  in  the  plead- 
ing and  proofs  in  this  action  run  are,  so  far  as  they  relate  to,  pro- 
vide for,  or  authorize  the  consolidation  of  the  railroads  in  the  ad- 
joining States,  in  violation  of  subdivision  3  of  section  8  of  artide 
1  of  the  Constitution  of  the  United  States.  (Munn  v.  Illinois,  U 
IT.  S.  [4  Otto]  13.)  The  laches  and  acquiescence  of  plaintifPs  tes- 
tator operated  as  a  bar  to  this  act|on.  (1  Wait's  Actions  and  De- 
fenses, 152,  153, 198.) 

Lucien  Birdse^e  for  respondents.  This  action  did  not  involve 
the  internal  affairs  of  a  f orei^  con)6ration  in  any  such  way  as  to 
deprive  the  court  of  jurisdiction.  (Da  Costa  v.  Jones,  Cow.  729.) 
The  Michigan  Southern  and  !N'orthem  Indiana  K.  K.  Co.  had  lawful 
authority  to  issue  the  guaranteed  stock  in  question,  and  to  confer 
upon  and  attach  to  it  tne  privileges  claimed  by  the  plaintiffs  iq  this 
action.  (Prouty  v.  The  M.  S;  &  K  I.  E.  K.  Co.,  1  Hon,  663 ; 
Kent  V,  Quicksilver  Mining  Co.,  78  N.  T.  181 ;  Davis  v.  Prop'rs  of 
Meeting  House  in  Lowell,  8  Mfete.  321 ;  Bates  v.  Androsco^in  & 
Kennebeck  R.  R.  Co.,  49  Me.  491 ;  Rutland,  etc.,  R.  R  Co.  v. 
Thrall,  36  Vt.  536 ;  Williston  v.  M.  S.  &  N.  I.  R  R.  Co.,  28  Penn. 
St.  321 ;  Lockhart  v.  Van  Alstyne,  31  Mich.  76 ;  McLaughlin  v. 
Detroit,  ete.,  R.  R.  Co.,  8  id.  100 ;  Evansvill^  etc,  R  R  Co.  v. 
City  of  E.,  15  Lid.  395  ;  Haselhurst  v.  Savannah  R  R  Co.,  43  Ga. 
13 ;  Totten  v.  Tison,  54  id.  139  ;  Kent  v.  Quicksilver  Co.,  12  Hun, 
53  ;  78  N.  Y.  159  ;  Howell  v.  Chicago  &  N.  W.  R  R  Co.,  51  Barb. 
378 ;  Bailey  v.  Hannibal  &  St.  Joseph  R  R  Co.,  17  Wall.  97;  1 
Dillon,  174 ;  Harrisons.  Mexican  R'y  Co.,  12  Eng.  ntfoaFs  Notes] 
793 ;  Sturge  v.  Eastern  TTnionR'y  do.,  7DeQex,  McN.  &  G.  158; 
Matthews  v.  Gt.  N.  R'y  Co.,  5  Jurist  [N.  S.,]  part  1,  p.  284;  Corry 
V.  Londonderry  &  En.  R  R.  Co.,  29  Beav.  263 ;  Matter  of  Anglo- 


^OASpUAN  V.   LAKE  SHORE,  ETC.,  BY.  CO.      273 

Dannbian  Steam  Nav.  Co.,  L.  E.,  20  Eq.  239  ;  Matter  of  London 
Inclia  Eubber  Co.,  L.  E.,  5  id.  519 ;  Matter  of  Bangor,  etc.,  Slab 
Ck).,  L.  E.,  20  id.  59 ;  S.  C,  13  Eng.  [Moak's  Notes]  606 ;  Matter 
of  London  Permanent  Building  Co.,  17  Weekly,  513 ;  affirmed,  21 
L.  T.  [N.  S.]  8 ;  Eedfield  on  Railways,  §  237 ;  Field  on  Corpora- 
tions, 136 ;  Green's  Brice's  Ultra  Vires,  145.)    The  rights  of  the 
holders  of  this  guaranteed  stock  against  the  corporation  issuing  it 
were  created  at  the  time  of  the  creation  of  and  agreement  to  issue 
the  stocL    (Kortright  v.  Buffalo  Com.  Bk.,  20  Wend.  91,  94 ;  22 
id.  348 ;  Bank  of  Attica  v.  Manuf .  &  Traders'  Bk.,  20  N.  Y.  501 ; 
Ormsby  v,  Vt.  Copper  M.  Co.,  56  id.  623 ;  Hughes  v.  The  Same, 
72  id.  207 ;  Presbyterian  Congregation  v.  Carlisle  Bk.,  5  Barr. 
[Penn.]  345  ;  Slaymaker  v.  Bank  ot  Gettysburg,  10  id.  373 ;  Bates 
V,  Androscoggin  &  Ken.  E.  E.  Co.,  49  Me.  491 ;  Davis  v.  Prop,  of 
Meeting  House  in  Lowell,  8  Mete.  321 ;  Ellis  v.  Essex  Merrimack 
Bridge  Co.,  2  Pick.  243 ;  Sargent  v.  Franklin  Ins.  Co.,  8  id.  90, 98 ; 
Field  «.  Pierce,  102  Mass.  261 ;  Eichardson  v.  Vt.  &  Mass.  E.  E. 
Co.,  44  Vt  613 ;  Bailey  v.  Hannibal  &  St.  Joseph  E.  E.  Co.,  1 
DUlon,  174 ;  affirmed,  17  Wall.  96 ;  C%  of  Ohio  v,  Cleve.  &  Toledo 
E.  R.  Co.,  6  Ohio  St.  489 ;  Pittsburg  &  C.  E.  E.  Co.  of  Alleghany, 
63  Penn.  St.  126 ;  Agricultural  Bk.  v.  Burr,  24  Me.  256;  Agriciil- 
tnral  Bk..u  Wilson,  id.  273  ;  Chester  Glass  Co.  v.  Dewev,  15  Mass. 
93, 101 ;  Merchants'  Bk.  v.  Cook,  4  Pick.  405 ;  Evansville,  etc.,  E. 
E.  Co.  u  City  of  Evansville,  15  Ind.  395  ;  Davis  v,  Bk.  of  England, 
2  Bing.  393 ;  Taylor  v.  Midland  E.  Co.,  28  Beav.  287 ;  Solomau 
T.  Bk.  of  England,  14  Sim.  775 ;  Ashley  v.  Blackwell,  2  Eden,  299 ; 
Hoagland  v.  8ell,  36  Barb.  57 ;  x*hoenix  Warehousing  Co.  v.  Badger, 
67  N.  Y.  294 ;  Mechanics'  Bk.  v.  N.  Y.  &  N.  H.  E.  E.  Co.,  13  id. 
599 ;  Ketchum  v.  Stevens,  17  id.  499 ;  McCready  v,  Eamsay,  Prest., 
6  Dner,  574 ;  Stevens  v.  South  Devon  E.  Co.,  9  Hare,  313  ;  S.  C, 
21  L  J.  Ch.  [N.  S.]  316 ;  12  Eng.  L.  &  Eq.  229  ;  Sturge  v.  Eastern 
Union  R  Co.,  7  De  Qex,  McN.  &  G.  158 ;  S  C,  31  Eng.  L.  &  Eq. 
406 ;  Crawford  v.  N.  E.  E.  Co.,  3  Kay  ife  J  723 ;  S.  C.,  3  Jurist 
[N.  S.],  part  1,  p.  1093 ;  Henry  v.  Gt.  N.  E.  Co.,  3  Kay  ife  J.  723 ; 
S.  C,  3  Jurist  pN.  S.],  part  1,  p.  1117  ;  S.  C,  1  Kay  &  J.  1 ;  3  Jurist 
[N.  8.1  mrt  1,  p.  1133 ;  S.  C,  1  De  Gex  &  Jones,  606 ;  Matthews 
«.  6.KE.  Co.,  5  Jurist  [N.  S.],  part  1,  p.  284;  Corry  v.  Lon- 
donderry &  E.  R  Co.,  29  Beav.  263 ;  Harrison  v.  Mexican  E. 
Co.,  L  R,  19  Eq.  Cas.   358 ;  S.  C,   13  Eng.  E.  793  [Moak'a 
Notes] ;  Lockhart  v.  Van  Alstyne,  31  Mich.  76.)     The  annual  re- 
ports of  the  M.  S.  &  N.  L  E.  K.  Co.,  and  the  annual  reports  of  the 
defendant  corporation  were  properly  admitted  in  evidence.     (Lon- 
don,  B'r  &  S.  C.  R  Co.  v.  Goodwin,  3  Exch.  320 ;  6  Railway  Cases, 
177;  Phil.,  W.  &  B.  R  R  v.  Howard,  13  How.  [U.  8.]  307; 
Eastern  Union  E.  Co.  v.  Cochrane,  24  Eng.  L.  &  Eq.  495  ;  Ind., 
Cin.  &  Lafayette  R  R  Co.  v.  Jones,  29  fiid.  465 ;  C.  C.  c&  J.  C. 
R.  R.  Go.  v.  Powell,  40  Ind.  874 ;  King  v.  Mothersell,  1  Strange, 
4A.&E.  R  Cas.— 18 
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93,  citing  Thetford's  Case,  12  Vin.  Abr.  90,  pi.  16 ;  King  t>.  l&tm, 

2  Camp.  K  P.  100:  Bretton  v.  Cope,  Peake's  Cases, 30 ; Turnpike 
Co.  V,  McKean,  10  Johns.  154 ;  Wood  v.  Jefferson  Co.  Bank, 9 Cow. 
194,  205 ;  Owings  v.  Speed,  5  Wheat.  420,  423-4 ;  Baptist  Ghmch 
V.  Mulford,  3  flalst.  182 ;  Gray  v.  Tunipike  Co.,  4  Band  578; 
Dnke  v.  Cahawa  Nav.  Co.,  10  Ala.  82 ;  Hall  v.  Carey,  5  Qa.  239; 
Eyder  v.  Alton  &  Sangamon  R.  K.  Co.,  13  IlL  [3  Peck,]  516 :  Gti- 
zens'  Passenger  R.  Co.  v.  City  of  Phila.,  49  Penn.  St  251 ;  P.  W. 
A  B.  K.  R.  Go.  V.  Howard,  13  How.  [U.  S.]  307  f  U.  8.  v.  Gooding, 
12  Wheat.  460,  4Y0;  American  Par  Co.  v.  U.  S.,  2  Pet.  358,  364; 
Franklin  Bk.  v.  Steward,  37  Me.  524 ;  Smith  v.  Palmer,  6  Cush. 
513,  520.)  The  dividends  on  the  ^aranteed  stock  in  question  are 
cumnlatiye ;  that  is,  if  not  regularly  paid  from  time  to  time,  they 
accumulated  as  arrears,  to  be  paid  afterward,  before  any  diyidoids 
were  paid  upon  the  con^mon  stock.  (Lindley  on  Part  655^; 
Stevens  v.  South  Devon  RV  Co.,  9  Hare,  313  ;  21  Alb.  L.  J.  Bep. 
Ch.  [N.  S.]  816  ;  12  Eng.  L.  &  Eq.229  [S.  C]  ;  Stui^u  The  East 
Union  R'y  Co.,  7  De  Gex,  McN.  &  G.  158 ;  S.  C,  81  Eng.  L  & 
Eq.  406 ;  Crawford  v.  The  Noi-th-Eastern  R'y  Co.,  3  Jur.  [N.  S.] 
part  1,  p.  1093 ;  S.  C,  3  Kay  &  J.  723  ;  Henrys;.  Great  N.  R'y  Co., 

3  Jur.  [N.  S.],  part  1,  p.  1117 ;  S.  C,  1  Kay  &  J.  1 ;  3  Jur. 
pSr.  S.],  part  1,  p.  1133 ;  S.  C,  1  De  Gex  &  Jones,  606 ;  Mat- 
thews V.  The  Gt.  JSTorthem  IS^  Co.,  5  Jur.  [N.  S.],  part  1,  p.  2S4; 
Oorry  v.  The  Londonderry  &  Enniskillen  R.  Co.,  29  Beav.  263 ;  Coey 
V.  Belfast  &  County  Down  R.  Co.,  Irish  Rep.,  2  0.  L.  112 ;  Smith  «. 
Cork  &  Brandon  R.  Co.,  ubi  supra ;  Matter  of  London  Lidia  Bnbber 
Co.,  L.  R.,  5  Eq.  Cas.  519 ;  Matter  of  Bangor  &  PortMadock  Slate 
&  Slab  Co.,  L.  K.,  20  Eq.  59:  Melhado  v.  Hamilton,  21  Wend. 
619 ;  Williston  v.  M.  S.  &  N.  L  R,  R  Co.,  13  Allen,  400, 
405 ;  Taft  v.  H.  P.  &  F.  R.  R  Co.,  8  R.  L  310,  334-5  iProutyf. 
M.  S.  &  N.  L  R  R.  Co.,  1  Hun,  653 ;  Westchester  &  Phil.  R  R 
Co.  V.  Jackson,  77  Penn.  St.  321 ;  Totten  v.  Tyson,  54  Ga.  139; 
Lockhart  v.  Van  Alstyne,  31  Mich.  76-79,  etc ;  McLaughlin  c. 
Detroit  &  MU.  R  R  Co.,  8  id.  100 ;  Jones  v.  Terre  Haute  &  Rich'd 
R  R  Co.,  67  K  Y.  196 ;  Hill  v.  Newichawanick  Co.,  8  Hon,  459; 
affirmed,  71  id.  593 ;  Rider  v.  Alton,  etc,  R  R  Co«  IS  HI.  516, 
520;  March  v.  Eastern  R  R  Co.,  43  N.  H.  616;  Union  Fkv. 
State,  9  Yerg.  490 ;  Crawford  v.  North-east  R  Co.,  8  Kay  *  J. 
723,  744 ;  Henry  v,  Gt.  N.  R.  Co.,  1  De  G.  &  J.  616,  637;  State 
of  Conn.  V.  Norwich  &  Worcester  R.  R  Co..  80  Conn.  290;  Ever- 
hart  V.  Westchester  &  Phil.  R  R  Co.,  28  Penn.  St.  839 ;  Rutiand 
&  B.  R.  R  Co.  V.  Thrall,  35  Vt.  536,  546;  Correy  v.  Londondeny 
&  En.  R  Co.,  29  Beav.  263;  Smith  u  Cork  &  Brandon  R  Co.,  5 
Ir.  Eq.  65;  Hutton  v.  Scarborough  Cliff  Hotel  Co.,  2  De-A  Sm. 
574 ;  13  W.  R  631 ;  Harrison  v.  Mexican  R  Co.,  L.  R,  19  Eq.  C. 
358 ;  S.  C,  12  Eng.  793  [Moak's  Notes] ;  St.  John  v.  Erie  R  Co., 
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10  Blatdhf.  C.  C.  271 ;  affirmed,  22  Wall.  136.)  The  rifflit  of  the 
party  earns  for  these  arrears  is  not  affected  by  the  fact  that  he  is  a 
nolder  of  the  shares  by  purchase,  nearer  or  more  remote,  instead  of 
being  the  original  subscriber  for  the  stock,  and  the  original  holder 
of  the  certificate.  (Bagshaw  v.  Eastern  Union  B.  Co.,  7  Hare,  114; 
S.  C,  13  Jnr.  602;  27  Eiig.  Ch.  114;  2  McN.  &  G.  389;  S.  C,  2 
Hall  &  Twell.  201 ;  14  Jur.  491 ;  Westchester  &  Phil.  E.  R.  Co. 
V,  Jackson,  77  Fenn.  St.  321.)  The  objection  that  the  consolidation 
of  the  railroad  companies  of  different  States  to  form  the  present 
defendant  conid  only  be  effected  or  made  nnder  and  by  virtue  of 
an  act  or  acts  of  the  Congress  of  the  United  States,  and  not  of  the 
(iifierent  States  thereof,  is  wholly  untenable.  (Famum  v.  Black- 
stone  Gaoal  Co.,  1  Sumn.  48 ;  The  Bacine  &  Mississippi  R.  K.  Co. 
V.  Farmers'  Loan  &  Trust  Co.,  49  111.  331 ;  9  Am.  L.  Reg.  260 ; 
P.,  W.  &  B.  R.  R.  Co.  V.  Maryland,  10  How.  376,  392;  Ohio  & 
Miss.  R  R.  Co.  i;.  Wheeler,  1  Black,  297;  MUnor  v.  The  N.  Y.  & 
N.  H.  R  R  Co.,  53  N.  T.  363 ;  Philadelphia,  W.  &  B.  R.  R.  Co. 
V,  Maryland,  10  How.  376, 392 ;  P.,  W.  &  B.  R.  R  Co.  v.  Howard, 
13  How.  307,  322,  323 ;  Clearwater  v.  Meredith,  1  Wall.  25,  40 ; 
Peck  «.  Chicago  &  K  W.  R.  R.  Co.,  4  Otto,  164 ;  Shields  v.  State 
of  Ohio,  26  Ohio  St.  86;  5  Otto,  319 ;  State  of  Ohio  v.  Sherman, 
22  Ohio  St.  411 ;  Prouty  v.  L.  S.  &  M.  S.  R  Co.,  62  N.  T.  363 ; 
Matter  of  S^e,  etc,  70  id.  220 ;  Bishop  v.  Brainard,  28  Conn.  289 ; 
Piatt  V.  N.  Y.  &  Boston  R  R  Co.,  26  id.  514;  57  How.  Pr.  26; 
Stoi^  V.  Crowninshield,  4  Wheat.  122,  191 ;  Ogden  v.  Saunders, 
12  id.  213;  1  Kent's  Com.  388.  The  statute  of  limitations  does 
not  bar  the  present  action.  (Olcott  v.  Tioga  R  R  Co.,  20  N. 
Y.  210 ;  Thompson  v.  Tioga  R.  R  Co.,  36  Barb.  79 ;  Rathbun 
V,  Northern  Cent.  R.  Co.,  50  N.  Y.  656.)  The  case  presented 
by  the  plaintifEs  is  one  of  equitable  cognizance,  and  tne  plain- 
tifb'  remedy  is  not  merely  at  law.  (Stevenson  v*  Buxton,  15 
Abb.  362 ;  Coey  v.  Belfast  &  County  Down  R  Co.,  I.  R,  2  Ch. 
112, 123.)  The  stockholder  was  entitled  to  interest  on  the  divi- 
dends he  was  to  haye  received ;  at  least,  from  the  time  the  net 
earnings  be^n  to  be  appropriated  by  the  corporation  to  the  pay- 
ment of  dividends  to  tne  holders  of  common  stock.  (1  Hun,  667; 
Conn.  Mut.  F.  Ins.  Co.  v.  Cleveland,  etc.,  R.  R  Co.,  44  Barb.  9; 
Hollingsworth  v.  City  of  Detroit,  3  McLean,  472.)  Every  pur- 
chaser and  holder  of  scrip  for  shares  of  the  stock  and  of  the  shares 
endenoed  thereby  became  entitled  to  and  invested  with  all  the 
rights,  privileges  and  benefits  attached  thereto,  or  held  or  owned  by 
the  original  subscribers  for  the  stock,  and  all  the  intermediate 
hoIdei«,  down  to  the  time  when  the  same  became  vested  in  such 
pniehaser.  (Bashaw  v.  East.  Union  R.  Co.,  2  McN.  &  Gor.  389; 
S.  C,  3  Hall  &  TweU.  201 ;  14  Jurist,  491 ;  7  Haie,  U4,  and  27 
Sog.  Oh.  114;  18  Jnr.  602 ;  Jones  v.  Tenre  Haute  R  Co.i29  Barb. 
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353 ;  Phelps  v.  Farmers'  Bk.,  26  Conn.  269 ;  Westchester  &  PhSL 
K.  K.  Co.  V.  Jackson,  77  Penn.  St  321 ;  Angell  &  Ames  on  Cat- 
porations  [10th  ed.],  §  567,  note  a.) 

MtLLEB,  J. — The  plaintifib  seek  by  this  action  to  compel  the  de- 
fendant topay  dividends  of  ten  per  cent  per  annnm  from  June, 
1857,  to  Febmary,  1863,  upon  certain  shares  of  stock  owDcd  by 
the  plaintifb'  testator,  which  were  issned  as  preferred  aad  gaaran- 
teed  stock  by  the  Michigan  Southern  and  Northern  Indiana  R.  K 
Co.,  in  the  year  1857.     The  issue  of  stock  amounted  to  $3,000,000 
and  the  company  failed  to  pay  the  dividends  now  sought  to  be  re- 
covered.   The  defendant,  under  acts  of  consolidation  passed  bj  the 
legislatures  of  the  States  through  which  the  roads  ran,  aBsamedUie 
deots  and  obligations  of  said  company.     The  certificate  of  said 
stock  issued  by  the  company  and  statea  as  follows :  ^*  Said  etock  is 
entitled  to  dividends  at  the  rate  of  ten  per  cent  per  annum,  pay- 
able semi-annually  in  New  York,  on  the  first  days  of  Jone  and 
December  in  each  year,  out  of  the  net  earnings  of  the  said  company; 
and  is  also  entitl^  to  share  pro  rata  with  the  other  stock  of  the 
company  in  any  excess  of  eammgs  over  ten  per  cent  per  annum, 
and  the  payment  of  dividends  as  aforesaid  is  hereby  miaranteed.'^ 
At  the  top  of  the  certificate  after  the  designation  oi  the  name  of 
the  company,  the  number  of  scrip  and  the  number  of  shares,  vas 
inserted  the  words,  "guaranteed  ten  per  cent  stock.*'    None  of  the 
dividends  provided  for  were  paid  until  1863,  when  a  dividend  of 
five  per  cent,  out  of  the  net  earnings  of  the  previous  six  months, 
was  K)r  the  first  time  declared,  and  no  payment  has  been  noade 
upon  the  arrears  of  dividends  which  have  accumulated  upon  said 
stock. 

Objections  were  made  upon  the  trial  to  the  introduction  of  the 
book  of  minutes  of  the  company,  containing  certain  resolntions  of 
the  directors  of  the  Michigan  Southern  and  Nortliem  Indiana  R 
H.  Co.,  which  authorized  tne  issue  of  guaranteed  stock  of  the  com- 

Sany  to  be  denominated  "  construction  stock,"  and  the  paymrat  of 
ividends  upon  the  same  at  the  rate  of  ten  per  cent  per  annnm. 
The  objection  to  these  resolutions  and  proceedings  is  based  mainly 
upon  the  ground  that  all  proceedings  prior  to  the  issuing  of  the 
certificate  became  merged  in  the  same,  and  such  certificate  became 
the  contract  between  the  company  and  the  stockholders,  which 
could  not  be  varied  by  the  other  testimony.  The  resolution  of  the 
directors  declared  that  the  dividends  at  the  rate  named  ^^  shall  alwavs 
be  paid  upon  said  guaranteed  stock  out  of  any  net  earnings  of  the 
company,  before  any  portion  of  said  net  earnings  shall  be  applied 
to  the  payment  of  mvidends  upon  the  remaining  stock  of  the  com- 
pany," and  the  book  of  minutes,  containing  this  and  other  proceed- 
mgs  relating  to  the  matter,  was  offered  in  evidence  for  the  purpose 
of  showing  authority  for  the  issue  of  the  stock  in  question.    Such 


BOAfiDMAN  V.  LAKE  SHOBE,  ETC.,  BY.  00.  277 

evidence  is  frequently  resorted  to  in  cases  relating  to  the  power  to 
create  preferred  or  guajranteed  stock,  or  the  ri^t  to  receive  divi- 
dends upon  the  same.  (Stephens  v.  South  Devon.  K.  B.  Co.,  9 
Hare,  313;  21  L.  J.  Ch.  Rep.  [K  S.l  816 ;  12  Eng.  L.  &  E.  229 ; 
Stnree  V.  E.  TJ.  R  R.  Co.,  7  DeGex,  McN.  &  G.  158 ;  31  Eng.  L. 
A  %  406 ;  Crawford  v.  N.  E.  R.  R.  Co.,  3  Jur.  [N.  S.]  part  1, 
1093;  Henry  v.  Q.  N.  R.  R.  Co.,  id,  1117,  1133;  Matthaur  v.  G. 
X  E.  E.  R.  Co.,  5  id.,  mrt  1,  284 ;  Corey  v.  Londonderry  &  E.  R 
R.  Co.,  29  Beav.  263 ;  Harrison  v.  Mexican  R.  L.  Co.,  L.  R.,  19 
Eq.  Cas.  358 ;  Kent  v.  Quicksilver  Mining  Co.,  78  K  Y.  159.^  In 
the  case  last  cited,  the  charter,  by-law  and  resolutions  of  stockholders, 
and  other  evidence  of  a  similar  character,  were  received  without  any 
apparent  objection,  and  are  referred  to  in  the  opinion  in  connection 
with  the  certificate.  The  stock  certificate,  although  on  its  face  in 
due  form,  may  be  the  subject  of  inquirv  to  ascertam  whether  it  was 
fraudulently  issued.  (Mechanics'  Hank  v.  N.  Y.  &  N.  H.  R.  R. 
Co.,  13  If.  1 .  599.)  In  fact  the  certificate  of  itself  is  merely  evi- 
dence tending  to  show  the  ownership  of  the  shares.  (Bates  v.  A. 
A  K  R.  R  Co.,  49  Me.  491.)  The  resolutions,  the  book  of 
minutes,  annual  reports  and  other  proceedings  were  competent,  for 
the  purpose  of  showing  the  real  character  of  the  transaction  and  as 
a  part  of  the  same. 

The  daim  of  the  defendant  is,  that  the  certificate  of  itself  did 
not  give  a  preference,  and  that  the  guarantee  only  authorized  the 
divioend  described  in  the  certificate,  and  that  it  was  error  to  admit 
such  evidence  for  the  purpose  of  chan^g,  varying  or  interpreting 
the  contract.     We  think  tnat  the  whofe  proceeding  relating  to  the 
issue  of  the  stock  may  be  taken  in  connection  as  constitutmg  one 
and  an  entire  transaction.   The  resolutions  were  competent  evidence 
to  show  authority  to  issue  the  stock ;  the  proposal  and  other  pro- 
ceedings to  carry  out  the  purpose  of  the  resolutions  and  the  certifi- 
cate as  evidence  of  what  stock  was  actually  issued,  and  in  part  the 
terms  upon  which  it  was  so  issued.    Altogether  these  papers  evince 
what  the  intention  was.    Without  the  certificate,  the  ^areholder 
would  be  entitled  to  the  shares  which  had  been  paid  for,  and  the 
dividends  and  the  certificate  did  not  circumscribe  or  limit  his  rights 
in  this  respect,  but  render  them  more  definite  and  specific.     We 
think,  therefore,  that  the  evidence  objected  to  cannot  be  considered 
as  extrinsic  evidence  to  vary,  modity  or  explain  the  written  con- 
tract, or  any  uncertainty  or  ambiguity  relatmg  to  such  contract. 
We  are  referred  by  the  appellant's  counsel  to  several  reported  cases 
which  uphold  the  doctrine  that  where  there  is  an  uncertainty  of 
meaning  upon  the  face  of  the  contract,  owing  tp  its  wording,  and 
not  to  any  collateral  circumstances,  other  evidence  is  not  competent. 
{See  Miller  v.  Travers,  8  Bing.  244 ;  Sanderson  v.  Piper,  5  Bing. 
N.  C.  425 ;  Reed  v.  Proprietor  of  Locks,  8  How.  [IT.  S.]  274 ;  Sar- 
;g^t  V,  Adams,  3  Gray,  72.)    These  decisions  relate  to  the  con- 


378  BOABDMANI  0.  LAKE  SHORE,  ETC.,  BY.  00. 

fltrnction  of  a  particnkr  instrument  alone,  and  not  to  a  case  where 
stock  is  issued  by  a  corporate  body,  and  the  circumstances,  as  well 
as  the  nature  of  the  contract,  and  the  acts  and  proceedings  connected 
with  such  issue,  are  to  be  taken  into  consideration.  The  cases  cited, 
therefore,  are  not  analogous. 

Assuming,  however,  that  any  doubt  may  arise  as  to  die  com- 
petency of  the  evidence,  we  are  of  the  opinion  that,  from  the 
teuD^age  of  the  certificate  and  the  guarantee,  the  plaintifEs  were 
entitled  to  the  dividends.  By  the  certificate  alone  die  intestate 
was  entitled  to  dividends  at  the  rate  of  ten  per  cent  per  annnnv 
payable  semi-annually  out  of  the  net  earnings  of  the  companj, 
and  it  is  agreed  by  the  guarantee  that  tiiese  dividends  shali  be 
paid  as  provided.  The  contract  is  explicit  as  to  the  amount 
and  the  source  out  of  which  the  diviaends  shall  be  paid,  and 
the  times  when  payable  annually  are  also  designated.  The 
design  evidently  was  that  the  stockholders  should  realize  tea 
per  cent  each  year,  payable  semi-annually  upon  the  investment 
actually  made.  As  they  were  entitled  to  receive  such  dividends 
from  the  net  earnings  and  to  have  ten  per  cent  upon  the  in- 
vestment, and  this  was  absolutely  guaranteed,  it  neoessarilj 
follows  that  in  the  event  that  such  earnings  should  not  reach  that 
amount  or  at  any  time  failed,  the  dividends  must  afterward  be 
paid  from  the  net  earnings  when  earned  and  received  by  the  com- 
pany. The  reasonable  and  fair  interpretation  of  the  contract  is, 
that  the  dividends  are  not  only  to  be  preferred,  but,  being  goar- 
teed,  were  cumulative  and  a  specific  charge  npon  the  aocming 

Srofits,  to  be  paid  as  arrears,  before  any  other  dividends  were 
ivided  upon  the  common  stock.  The  doctrine  that  preference 
shareholders  are  entitled  to  be  first  paid  the  amount  of  dividends 
guaranteed,  and  of  all  arrears  of  dividends  or  interest  before  the 
other  shareholders  are  entitled  to  receive  anything,  and  although 
they  can  receive  no  profits  where  none  are  earned,  yet  as  soon  as 
there  are  any  profits  to  divide  they  are  entitled  to  the  same,  is 
fully  supported  by  authority.  In  Henry  v,  G.  N.  R.  R.  Co.,  S 
Jurist  (N.  S.),  part  1,  1117,  affirmed  upon  appeal,  reported  in 
3  Jurist,  1133,  the  right  of  preference  ratner  than  that  of  goaran- 
teed  stockholders  to  dividends  in  airears  was  involved,  and  it  was 
held  by  the  Vice-Chancellor  that  the  company  had  no  right  to 
declare  a  dividend  so  as  to  affect  the  right  oi  preference  stock- 
holders, and  that  they  were  entitled  to  their  full  dividend  for  the 
period  which  had  elapsed  since  the  last  payment  of  dividend, 
before  the  ordinary  stockholder  can  take  anjr  dividend  whatever. 
Upon  appeal  the  decision  was  affirmed,  and  it  was  held  that  pref- 
erence shareholders  had  a  right  to  dividends  at  the  stipulated  nte 
chargeable  exclusively  as  profits,  and  payable  before  anything  is 
divided  among  the  common  shareholders.  The  Lord  ChanoeDor, 
Oranworth,  says :  ^^  That  if,  on  the  declaration  of  a  dividend,  tlie 
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fand  to  be  divided  should  be  insufficient  to  satisfy  the  daims  of 
the  shareholders  entitled  to  preference,  those  shareholders  will  be 
entitled  to  be  paid  in  full  out  of  all  subse<juent  dividends  before 
the  ordinary  shardiolders  can  receive  anything."  In  the  case  last 
(dted  tliere  were  four  classes  of  preferred  stock,  and  the  same 
principle  is  involved  as  arises  in  the  case  at  bar.  In  Crawford  v, 
Jf.  E.  R.  R  Co.,  3  Jurist  (N.  S.),  part  1,  1093,  preference  divi- 
dends  were  held  to  be  a  charge  upon  the  profits  of  the  company 
for  all  time,  to  the  extent  of  tne  preference  dividend  held  out  as^ 
payable  on  the  preference  shares.  The  condition  here  was,  that 
the  preference  shares  should  be  entitled  to  a  certain  rate  per 
annum  for  the  periods  named,  and  in  part  in  perpetuity  there- 
after on  the  amount  actuallv  paid  in.  It  was  said  uiat  the  words 
^^  interest"  and  ^Mividends''  should  be  treated  as  synonymous. 
See,  also,  Sturge  v.  E.  N.  E.  R.  Co.  (31  Eng.  L.  &  Eq.  406),  which 
decides  that  the  holders  of  preference  shares  are  entitled  to  be 
paid  the  amount  of  arrears  out  of  any  money  belonging  to  the 
company  applicable  to  such  payment,  before  any  payment  shall 
be  made  by«the  company,  to  the  ordinary  shareholders  in  respect 
to  dividenas  or  interest.  It  is  claimed  that  in  the  last  two  cases 
it  was  held  that  the  preference  dividends  were  a  charj^,  because 
the  contract  was  not  for  the  payment  of  dividends  at  nxed  times, 
bnt  because  the  dividends  were  payable  out  of  the  revenues  of  the 
company  at  any  time ;  but  we  think  that  those  decisions  were  not 
made  upon  any  such  ^ound,  but  upon  the  principle  that  prefer* 
ence  dividends  must  be  paid  before  any  others,  which  is  well 
establided  and  supported  by  the  cases  cited,  as  well  as  numerous 
oilier  authorities.  (See  Liudley  on  Part.  [4th  ed.]  796,  798; 
Stevens  v.  South  Devon  E.  E.  Co.,  9  Hare,  313: 12  Eng.  L.  &  Eq. 
229;  Matthews  v.  G.  N.  E.  R  Co.,  5  Jurist  [N.  S.],  part  1,  284; 
Coiy  v.  L  &  £.  E.  E.  Co.,  29  Beav.  263 ;  Harrison  v.  Mexican 
R  K.  Co.,  19  Eq.  Cas.  358.) 

Even  if  diere  was  a  variation,  as  claimed,  we  are  unable  to  per* 
ceive  how  this  can  make  any  difference ;  for,  as  we  have  seen,  the 
stock  being  both  preferred  and  ^aranteed,  the  inference  to  be 
drawn  from  the  nature  of  the  obligation  is  certainly  very  strong 
npon  the  certificate  itseK,  and,  we  may  add,  conclusive  that  a 
specific  sum  should  be  paid  as  dividends  out  of  the  net  earnings 
every  year,  and,  if  there  were  none,  as  soon  as  received,  as  was  the 
evident  design  of  the  issue  of  stock. 

The  position  of  the  defendant's  counsel,  that  the  clauses  in  the 
certificate  as  to  the  net  earnings  and  the  time  when  the  dividends 
SQ^  to  be  paid  limit  the  contract,  and  that  the  holder  is  only  en- 
titled to  dividends  '^  out  of  the  net  earnings,  if  there  are  any  at 
the  times  specified  for  the  pavment  of  the  dividends,  and  if  not, 
be  is  not  entitled  to  any,"  therefore,  would  be  adverse  to  the 
obvious  design  of  the  company  in  the  issue  of  the  preferred  stock. 
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and  cannot,  we  think,  be  maintained.  The  statement  of  the  im 
when  the  dividends  shall  be  payable  was  not  the  essence  of  the 
contract,  but  merely  the  designation  of  times  when  the  owner  had 
the  right  to  receive  the  dividend.  The  substance  and  effect  of  the 
language  employed  is  that  these  dividends  should  be  paid  out  of 
the  net  earnings  at  a  certain  rate  per  annum,  and  the  times  desig- 
nated for  SQch  payment  were  Txxeretv  named  to  carry  out  the  pur- 
pose of  paying  annual  dividends.  If  no  times  had  been  designated, 
the  right  to  the  dividends  would  have  been  clear  and  unqoaBtion- 
able  out  of  the  net  proceeds,  within  the  cases  relied  upon  by  the 
respondent's  counsel,  and  it  does  not  affect,  impair  or  destroy  that 
rignt,  because  the  davs  were  especially  enumerated.  The  gnarantee 
in  the  certificate  is  also  entitled  to  great  weight  in  the  interpreta- 
tion of  the  contract  and  may  fairly  be  construed  ajB  an  s^reeznent 
that  the  dividends  shall  be  paid  out  of  the  net  earnings  winxk  are 
made  chargeable,  and  the  gnarantee  is  an  engagement  that  thej 
shall  be  applied  for  a  particular  purpose,  in  preference  to  or  prior- 
ity over  common  and  less  favored  stockholaers.  (Williston  v,  M. 
S.  &  K  I.  R.  R.  Co.,  13  Allen,  404.)  We  think  it  is  quite 
obvious  that  the  rights  of  the  plaintiffs  do  not  rest  upon  the  cer- 
tificate alone,  and  the  resolution  cited  must  be  considered  as  a  part 
of  the  arrangement,  and  having  this  in  view,  it  is  beyond  any 
question  that  the  preferred  stockholder  was  entitled  to  dividends 
out  of  any  net  earnings  of  the  company  before  the  payment  of 
dividends  to  the  common  stockholder. 

The  finding  that  the  shares  of  stock  upon  which  the  plainti& 
sue  were  a  portion  of  the  three  million  issue  of  1857,  upon  which 
no  dividends  had  been  paid,  is,  we  think,  supported  by  die  testi- 
mony. The  judge  found  that  the  certificate  was  the  only  proof 
of  plaintiff's  ownership  of  a  title  to  the  stock,  and  there  was  no 
proof  of  the  circumstances  under  which  the  plaintiff  became 
owner,  except  the  certificate  from  whence  he  derived  title.    The 

Slaintiff  proved  that  he  held  a  certificate  of  the  stock ;  that  divi- 
ends  were  not  paid,  and  as  the  certificate  shows,  that  the  stock 
was  to  pay  a  dividend  of  ten  per  cent,  and  there  is  no  proof  of 
any  other  stock  of  this  description,  every  presumption  is  lavorable 
to  the  theory  that  the  stock  was  a  part  of  the  tnree  million,  and 
that  the  plaintiff  was  the  lawful  owner  of  the  same. 

There  is,  we  think,  no  valid  ground  for  the  position  of  the  coun- 
sel for  the  appellant,  that  the  court  erred  in  giving  the  plaintifis 
judgment  for  the  amount  of  dividends  unpaia  during  the  inter- 
vening period  from  1857  to  1863,  in  view  of  the  fact  that  the 
plaintiffs*  testator  did  not  become  owner  of  the  stock  until  18^, 
and  the  finding  upon  which  the  judgment  was  based.  The  mle 
is,  no  doubt,  that  a  shareholder  in  a  corporation  has  no  legal  title 
to  the  property  or  profits  of  the  corporation  until  a  division  is 
made  or  a  dividend  declared    When  tnis  is  done,  the  dividend  be- 
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longs  to  the  owner  of  tlie  share  at  the  time,  and  until  the  dividend 
is  declared,  it  is  a  portion  of  the  assets  of  the  corporation,  and  an 
assignment  of  the  stock  carries  with  it  its  proportionate  share  of 
Budi  assets,  which  necessarily  include  as  an  incident  all  undeclared 
dividends.  These  are  the  subject  of  assignment,  and  pass  with  the 
transfer  of  the  stock  as  a  portion  of  the  capital  of  tne  company. 
(Hjatt  V.  Allen,  56  K.  Y.  553.)  It  follows  that  upon  the  transfer 
of  the  stock  of  the  plaintiffs'  testator  to  him,  the  assignment  car- 
ried with  it  all  ri^ht  to  the  earnings  or  profits  or  claims  to  divi- 
dends, which  ormnarily  and  lawfully  was  embraced  within  the 
fioope  of  such  a  transfer,  unless  the  facts  accompanying  the  transfer 
render  the  case  at  bar  an  exceptional  one  and  not  within  the  gen- 
eral rule.  Such  is  urged  to  be  the  fact  by  the  appellant's  counsel, 
and  it  is  insisted  that  the  company  made  a  contract  to  pay  certain 
dividends  upon  a  contingency,  which  was  the  acquisition  of  net 
eamin£;s  by  the  company,  and  the  right  only  becomes  complete 
npon  tne  happening  of  such  contingency,  and  that  the  holder  of 
tue  stock  with  whom  the  contract  was  made  would  become  a  cred- 
itor upon  the  acquisition  of  such  net  earnings,  and  that  the  plain- 
tiffs cannot  claim  these  dividends  in  their  capacity  as  stockholders, 
for  they  have  never  been  declared  but  only  m  the  capacity  of  one 
who  has  made  a  contract  with  a  corporate  body.  We  are  unable 
to  perceive  the  force  of  this  position,  for  conceding  that  the  right 
of  the  plaintifiEs  depends  upon  a  contract,  that  contract  is  connected 
with,  relates  to,  and  constitutes  an  integral  part  of  the  plainti£Es' 
right  as  a  stocUiolder.  It  cannot  be  separated  from  the  rights  ao- 
cming  by  virtue  of  the  stock  which  the  plaintiffs  hold ;  and  being. 
thus  a  part  and  parcel  of  the  same,  it  passes  with  the  transfer  as 
one  of  its  incidents,  and  as  composing  an  essential  element  thereof. 

A  sale  or  assignment  of  the  stock  transferred  by  the  operation  of 
law  all  benefits  to  be  derived  from  the  same,  and  all  pronts,  income 
or  dividends  or  right  to  dividends  by  contract,  which  formed  a 
constituent,  valuable  and  an  inseparable  portion  of  the  stock. 
When  the  contingency  happened  specified  in  the  contract,  the 
right  to  dividends  became  nxed,  ana  existed  independent  of  any 
dct  of  the  corporation  or  its  officers.  It  became  absolute  and  per- 
fect in  the  stockholder  without  a  declaration  to  that  effect,  and 
passed  as  an  incident  of  the  stock  upon  the  transfer. 

The  dividends  were  not  a  chose  in  action  arising  from  the  con- 
tract, which  could  only  be  derived  by  a  separate  assignment,  and 
no  snch  instrument  was  required  to  convey  or  transfer  a  right  to 
the  same.  Although  usuaUy  there  is  no  special  contract  of  the 
company  with  the  nolders  of  the  stock  to  declare  dividends,  yet 
that  does  not  alter  or  change  the  effect  of  the  contract  by  which  the 
plainti&hold  their  stock  and  become  entitled  to  dividends  thereon; 
for  in  both  cases  the  dividends  follow  the  stock  itself  and  belong  to 
the  owner. 
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We  think  it  cannot  be  maintained,  upon  any  sonnd  prindple, 
that  the  contract  for  the  payment  of  dividends  continues  to  e^ 
stockholder  only  during  the  time  he  holds  the  stock  and  aocrna 
only  to  his  benefit  during  that  period,  and  that  a  separate  and  dis- 
tinct assignment  of  the  diyidends  was  essential  in  order  to  oonf^ 
title  upon  the  owner.  Such  a  conclusion  is  adverse  to  the  eeneral 
rule  wnich  is  upheld  by  authority,  that  a  transfer  of  sto<^  of  a  cor- 
poration carries  with  it  to  the  transferee  its  proportionate  share  of 
the  assets  of  the  company,  including  dividends  which  have  not  been 
declared,  and  all  the  incidents  and  advantages  which  appertain  to 
the  rights  of  a  shareholder.  The  case  of  Hill  v.  The  Newitcha- 
wanic  Co.  (8  Hun,  459),  affirmed  in  this  court  in  71  N.  Y.  593,  on 
appeal,  which  is  relied  upon  by  the  appellant's  counsel,  is  not  anal- 
ogous, as  the  dividend  ox  previous  earnings  had  virtually  been  de- 
clared before  the  sale,  although  the  time  of  payment  was  not  fixed, 
but  was  left  discretionary  wiux  l^e  agent  A  distinction  is  recog- 
nized in  the  opinion  between  a  dividend  already  dedared,  payable 
at  a  future  day,  and  a  division  of  future  earnings ;  and  it  was  prop- 
erly held  that  the  former  owner,  and  not  the  purchaser,  was  entitled 
to  the  dividend. 

We  think  there  was  no  error  in  the  judgment  of  the  trial  oonrt 
because  it  decrees  specific  performance  and  grants  equitable  relief. 
The  cause  of  action  is  of  an  equitable  character,  and  the  remedy 
demanded  cannot  be  obtained  oy  an  action  at  law.  It  is  not  to  re- 
cover the  dividends  alone,  but  to  compel  the  defendant  to  do  what 
is  necessary  and  proper  for  the  specific  performance  of  the  contract 
and  agreement  entered  into  by  tne  Michigan  Southern  and  North- 
em  Indiana  B.  R.  Co.,  in  reference  to  the  guaranteed  or  constmo- 
tion  stock  issued  by  it.  The  plaintifb  pray  tnat  an  account  be  taken, 
that  the  defendant  be  compelled  specmcall^  to  perform  the  agree- 
ment and  enjoined  from  aeclaring  or  paying  any  dividends  npon 
the  common  or  unpref  erred  stock  of  the  corporation,  until  the  hold- 
ers of  the  guaranteed  or  construction  stock  are  all  paid.  Without 
some  action  of  the  officers  of  the  corporation,  there  is  no  power  to 
pay  the  dividends ;  and  as  they  are  to  be  paid  out  of  the  net  eam- 
mgs,  this  cannot  be  attained  in  any  other  manner. 

The  English  cases  already  cited  (supra),  where  the  Court  of 
Chancery  interfered  to  restrain  the  payment  of  dividends  to  fihare- 
holders  of  a  lower  class  until  the  arrears  due  those  of  a  higher 
were  paid,  were  all  equitable  actions.  In*  the  only  case  excepted 
from  this  general  rule,  the  right  of  recovery  depended  upon  an  act 
of  Parliament,  and  there  had  been  an  appropriation  of  tne  money. 
Coey  V.  Belfast  and  County  Down  R.  K  Co.,  2  Iridi  (C.  L  S.), 
112. 

While,  as  a  general  rule,  courts  of  equity  will  not  exercise  visitorial 
powers  over  corporations,  and  its  officers  are  the  sole  judges  as  to 
the  propriety  of  declaring  dividends,  and  in  this  respect  the  couit  will 
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not  interfere  with  a  proper  exercise  of  their  discretion,  yet  where 
the  right  to  the  diviaend  is  clear  and  fixed  by  the  contract,  and  re- 
quires the  directors  to  take  action  before  it  can  be  asserted  by  a 
snit  at  law,  and  a  restraint  by  injunction  is  essential  to  maintain 
the  right  of  the  stockholder,  the  interposition  of  a  court  of  equity 
is  a  proper  exercise  of  its  power  and  snonld  be  upheld.  In  such  a 
case  the  remedy  at  law  is  madequate,  and  a  court  of  equity  alone 
can  grant  the  proper  relief.  In  regard  to  the  controversy  involved 
in  this  action,  it  is  apparent  that  it  is  not  one  of  legal  cognizance, 
and  a  perfect  remedy  can  only  be  obtained  by  an  equitable  action. 
The  judgment  here  requires  a  specific  performance  of  the  contract, 
and  such  relief  could  not  be  obtained  by  an  action  to  recover  the 
dividends. 

We  are  also  of  the  opinion  that  the  liability  of  the  defendant,  as 
the  representative  of  the  consolidated  corporation  and  as  a  corporate 
body,  18  BufSciently  estabUshed,  and  that  it  cannot  be  claimed  that 
the  defendant  is  in  the  nature  of  a  firm  and  cannot  be  sued  alone. 
Upon  the  trial,  it  was  admitted  that  the  defendant  was  a  corpora- 
tion duly  created  and  organized  as  a  corporate  body,  under  the  lawa 
of  several  States,  and  when  the  defendant's  corporation  was  formed, 
the  several  corporations,  which  were  consolidated  to  form  the  de- 
fendanty  owncMi  and  operated  one  continuous  line  of  railroad  runnins^ 
through  the  several  States  named ;  and  that  the  defendant  would 
not  question  its  own  corporate  existence  or  that  of  the  several  cor- 
porations from  which  it  was  formed.  The  defendant  is  a  corpora- 
tion de  facto.  It  filed  its  agreement  and  acts  of  consolidation  with 
the  secretary  of  State,  a  copy  of  which,  duly  certified,  is  made  evi- 
dence in  all  courts  (Laws  of  1869,  chapter  917,  §  2,  subd.  2),  and 
was  introduced  in  evidence  upon  the  trial,  as  well  as  the  laws  of 
other  States,  and  those  together  appear  to  establish  sufficiently  the 
existence  of  defendant  de  jure  as  a  corporate  body.  It  is  also  rec- 
ognized as  a  corporation  in  several  of  the  decisions  of  this  court, 
and  the  validity  of  the  consolidation  is  considered  and  affirmed.  It 
is  held  that  where  two  railroads  are  consolidated,  as  far  as  one  of 
the  creditors  of  one  of  the  original  companies  is  concerned,  the  con- 
solidated company  is  the  successor  of  the  old  company ;  but  in  re- 
spect to  the  properties  of  the  other  companies  it  is  a  new  and  inde- 
pendent company,  and  such  creditor  has  no  claim  against  it  upon 
their  original  contract,  but  only  by  virtue  of  its  assumption  of  the 
obligations  of  the  old  companies.  (Prouty  v.  L.  S.  and  M.  S.  E. 
R.  Co.,  52  N.  Y.  368.)  Ijie  distinct  point  was  taken,  in  the  case 
l&Bt  cited,  that  the  consolidation  was  not  a  surrender  of  personal 
identity  or  corporate  existence  by  either  of  the  corporations.  (See,, 
alflo,  Chase  v.  V  anderbilt,  62  K  Y.  307 ;  in  the  Matter  of  Sage,  70 
id.  220.) 

^  We  nave  carefully  examined  the  cases  dted  to  sustain  the  posi^ 
tion  contended  for,  but  none  of  them  present  the  characteristic  f ea- 
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tares  which  distingaish  the  case  at  bar,  or  hold  that  under  the ticts 
and  circumstances  presented  upon  the  trial  of  this  action  the  de- 
fendant could  not  be  sued  as  a  single  corporation,  and  is  not  liable 
as  sr.ch.  !Nor  are  we  able  to  discover  any  effect  of  the  principle 
laid  down  which  is  not  the  legitimate  resolt  and  the  neoessaiy  con- 
sequence of  the  arrangement  under  which  the  consolidatiou  of  the 
yarious  corporations  was  accomplished  and  became  merged  in  the 
defendant.  The  effect  of  the  consolidation  evidently  was  that  the 
preferred  stock  should  constitute  a  part  of  the  liability,  and  no  rea- 
son exists  why  the  stockholders  should  be  compelled  to  prosecate 
their  remedy  against  one  of  the  corporations  alone  with  whom  the 
contract  was  o^nally  made. 

The  claim  that  the  plaintiffs  have  been  guilty  of  negligence  and 
laches  in  asserting  their  right,  and  have  so  long  acquiesced  in  &e 
manner  of  distributing^  the  funds  and  property  of  the  company  that 
it  is  too  late  to  complam,  and  that  the  doctrine  of  an  estoppel  in 
pais  applies,  demands  serious  consideration.  The  question  is 
whether  the  delay  in  bringing  the  action  precludes  arecoveiynnder 
the  circumstances  presented.  The  defendant's  obligation  arises 
upon  a  contract,  and  the  right  to  the  dividends  became  fixed 
thereby,  the  same  as  the  payment  of  any  other  demand  which  is 
provided  for  by  the  terms  of  an  agreement.  The  failure  to  pay 
makes  the  right  of  action  perfect,  and  under  ordinary  drcumstanoes 
this  can  only  be  defeated  by  the  statute  of  limitations.  But  was 
there  such  an  acquiescence  in  the  acts  of  the  defendant,  suchkches 
and  failure  to  proceed  and  claim  the  dividends  bv  the  plaintifb  or 
their  testator,  as  in  anjr  way  operated  upon  or  induced  the  defend- 
ant to  act  differently  n*om  what  it  otherwise  would  have  done,  or 
as  injured  or  affected  its  interests  ?  The  principle  applicable  to 
fiuch  case  is  laid  down  by  Lord  Denman  in  Irickard  v.  Sears  (6  Ad. 
&  £1.  '^74),  as  follows :  ^^  The  rule  of  law  is  dear  that  where  one, 
by  his  words  or  conduct,  wilffilly  causes  another  to  believe  the  ex- 
istence of  a  certain  state  of  things,  and  induces  him  to  act  on  that 
belief,  so  as  to  alter  his  own  previous  position,  the  former  is  oon- 
<;luded  from  averring  against  the  latter  a  different  state  of  things 
as  existing  at  the  same  time."  Nor  is  it  essential  to  an  equitable 
ostoppel  that  the  party  should  design  to  mislead,  and  it  is  sufficient 
if  his  acts  were  calculated  to  mislead  and  have  misled  another  acir 
ing  upon  it  in  good  faith  and  exercising  reasonable  care.  (Mannf. 
Bank  v.  Hazzard,  30  N.  Y.  226).  Within  the  rule  stated,  can  it 
be  said  that  the  defendant  was  misled  by  the  conduct  of  the  plain- 
tiffs, and  that  thereby  it  was  induced  to  act  differently  than  it 
otherwise  would  have  done,  or  to  change  its  former  position  t  A 
recurrence  to  the  facts  disclosed  upon  the  trial  evinces  that  the  ac- 
tion of  the  defendant  was  not  based  at  all  upon  the  apparent  ac- 
quiescence of  the  plaintiffs  in  its  neglect  to  pay  the  dividends.  It 
ixppears  that  therenas  been,  ever  since  the  expiration  of  the  timo 
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when  the  dividends  were  doe,  an  active  and  continnous  litigation^ 
and  a  sharp  controversy  in  the  conrts  with  other  parties  against  the 
old  corporation  and  the  defendant  bj  stockholdei*s  who  are  sim- 
ilarly situated  with  the  plaintifb,  to  recover  dividends  upon  the  pre- 
ferred stock.  Some  of  the  annual  reports  introduced  in  evidence 
upon  the  trial  contain  references  to  the  pendencv  of  these  actions 
for  the  arrears  of  dividends,  and  show  clearlv  and  beyond  any  con- 
troversv  that  the  defendant  was  well-advisea  and  had  full  knowl- 
edge of  the  claim  of  the  preferred  stockholders.  The  pleadings, 
afiodavit  for  injunction,  and  the  injunction  issued  in  one  of  the 
snits  brought,  in  which  the  defandant  was  restrained  from  receiving 
funds  from  the  old  corporation  and  otherwise  enjoined,  which  was 
also  proved,  show  conclusively  the  existence  of  these  litigations  and 
bring  the  knowledge  of  the  same  directly  to  the  defendant's 
officers.  The  defendant  necessarily  was  acquainted  with  the  char- 
acter of  the  litigation,  with  the  Questions  involved  and  the  claim  of 
the  preferred  stockholders  to  tne  dividends ;  and  in  the  face  of 
these  facts,  with  full  notice  of  the  nature  of  the  claim,  has  no 
ground  for  insisting  that  it  would  have  acted  otherwise  if  the 
plaintiffs  had  sued  at  an  earlv  day.  It  was  not  reouired  that  each 
particular  stockholder  should  sue  for  his  share  of  tne  dividends  to 
preclude  the  defendant  from  claiming  an  acquiescence  and  estop- 
pel ;  and  it  is  quite  sufficient  that  it  was  advised  of  the  character 
of  the  claim  of  the  respective  stockholders.  The  plaintiffs  and 
other  stockholders  were  entirely  justified  in  awaiting  the  result  of 
suits  pending  without  incurring  the  hazard  of  losing  their  rights  on 
account  of  the  lateness  of  their  demand.  A  right  of  action  existed 
in  favor  of  the  stockholders  against  the  corporation,  which  con- 
tinues against  the  defendant,  who  has  assumed  and  is  bound  to  pay 
its  debts  and  obligations,  which  right  has  not  been  lost  by  delay, 
acquiescence  or  laches.  The  defendant  has  in  fact  acted  without 
r^ard  to  these  stockholders'  interests  and  diverted  funds  to  which 
the  plaintiff  were  entitled,  with  full  knowledge  of  the  facts  and 
without  being  misled  or  deceived  by  any  misconduct  or  any  want 
of  action  on  their  part.  The  doctrine  of  estoppel  or  of  acquiesence 
has  no  application  m  such  a  case,  and  cannot  oe  invoked  to  aid  the 
defendant  The  elements  of  an  estoppel  are  wanting,  as  there  has 
been  no  mistake  or  misleading,  nor  any  injury  arising  from  the  de- 
lay in  bringing  an  action.  It  cannot  be  urged  upon  any  valid 
ground  that  the  conduct  of  the  defendant  in  reference  to  these 
dividends  was  in  any  respect  influenced  or  affected  by  the  plaintiff's 
delay  to  sue,  or  that  it  labored  under  any  misapprehension,  or  was 
ignorant  of  or  had  not  complete  knowledge  oi  the  nature  of  the 
piaintifb'  daim. 

We  have  examined  the  cases  cited  in  this  connection  by  the  ap- 
pellant's counsel,  and  none  of  them  sustain  the  position  tnat  where 
the  circumstances  indicate  a  full  knowledge  of  tne  facts  in  regard 
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to  a  claim  whicli  may  be  made,  and  where  the  party  was  advised, 
by  the  presentation  of  claims  of  other  parties  of  a  like  character, 
which  were  the  subject  of  litigation,  uiat  the  doctrine  of  ladieB 
and  acquiescence  can  be  invoked  as  a  defence.  In  eadi  of  these 
decisions  there  was  strong  and  direct  evidence  to  establish  acqnies- 
cence  in  the  action  which  had  been  taken,  and  the  parties  were  suf- 
fered to  proceed  without  notice,  so  as  to  warrant  the  condnsion 
that  the  subseauent  claimants  assented  to  what  was  done,  and  thus 
ratified  the  action  taken.  (See  Kent  v.  Quicksilver Mining(X>.,TS 
N.  Y.  184 ;  Coles  v.  Bank  of  England,  10  Ad.  &  El.  437 ;  Tickaid 
V.  Sears,  supra ;  Prendergast  v.  Turton,  1  Younge&  Col.  98;  Staf- 
ford V,  Stafford,  1  DeQ.  &  J,  193  ;  Nicholas  v.  Leeson,  3  AtL573; 
Currie  v.  Goold,  2  Mad.  Ch.  426 ;  Matthews  v.  G.  N.  R  R  Ca, 
5  Jurist  [N.  S.],  part  1,  284,  290.)  We  do  not  deem  it  neceaBaiy 
to  consider  these  cases  more  f uUy,  and  it  will  be  found  that  none 
of  them  are  adverse  to  the  views  we  have  ejroressed. 

We  are  also  of  opinion  that  the  plaintiff's  demand  is  not  barred 
by  the  statute  of  limitations.  The  claim  arose  originally  against  a 
foreign  corporation,  and  the  action  is  based  upon  the  assnmptioii 
by  the  defendant  of  its  debts  and  liabilities  under  the  articles 
of  consolidation,  which,  by  an  act  of  the  L^slature,  and  the 
filing  of  the  articles  in  the  office  of  the  Secretary  of  State,  took 
effect  in  1869.  A  foreign  corporation  sued  in  tnis  State  cannot 
avail  itself  of  the  statute  of  limitations.  (Olcott  v.  The  Tioga  B. 
R  Co.,  20  N.  Y.  210 ;  ThomDson  v.  The  Tioga  R  R  Co.,  36  Barb. 
79.)  And  this  rule  obtains,  although  it  has  before  the  commence- 
ment of  the  action  for  the  time  specified  in  the  statute  continn- 
ously  operated  and  carried  on  a  railroad  in  this  State,  and  has 
property  and  officers  therein.  (Rathbun  v.  N.  C.  R  R  Co.,  60  K. 
Y.  656).     The  statutory  time  for  bringing  the  suit,  if  it  can  be  re- 

Sarded  as  in  any  sense  applicable,  would  not  begin  to  run  until  the 
ate  of  the  consolidation,  and  the  action  was  brought  within  ax 
years  af J;er  that  period. 

There  is,  we  think,  no  force  in  the  position  that  the  acts  of  the 
legislatures  of  the  several  States  through  which  the  railroads  ran, 
60  far  as  they  relate  to  or  authorize  the  consolidation  in  the  adjoin- 
ing States,  are  in  violation  of  subdivision  3  of  section  8  of  the  first 
article  of  the  Constitution  of  the  United  States,  which  confers  upon 
Congress  the  power  to  "  regulate  commerce  with  foreign  nations 
and  among  the  seireral  States."  It  is  not  claimed  that  Congress 
has  legislated  in  respect  to  the  subject,  or  assumed  to  exercise  the 
power  conferred  by  the  Constitution,  and  it  has  not  yet  been  de- 
cided that  the  provision  cited  require  that  the  power  oonfened 
should  be  exercised  by  Congress  alone,  and  is  taken  away  entirelj 
from  the  control  of  the  State  legislatures.  The  conclusion,  there- 
fore, is  inevitable  that  in  the  al]»ence  of  such  legislation  by  Con- 
gress, the  power  exists  in  the  State  to  legislate  upon  the  subject 
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It  is  not  the  power  itaelf  ,  but  its  exercise,  whicb  is  inconsistent 
with  the  exercise  of  the  same  power  by  the  State  legiskture.  It  is 
the  estabh'shment  of  snch  laws  by  Congress  as  are  inconsistent  with 
the  laws  of  the  State,  and  not  the  right  to  establish  a  uniform  sys- 
tem. While,  then,  Congress  has  the  power  to  establish  uniform 
laws  on  the  subject  of  bankruptcy,  this  does  not  ei^^clude  tlie  right 
of  the  State  to  le^late  on  the  subject,  except  where  the  power  is 
actnaUy  exercised  by  CoiL?ress  and  tne  State  laws  conflict  with  those 
of  Congress.  (Ogden  v.  baunders,  12  Wheat.  213 ;  Sturges  v.  Cron- 
inshield,  4  id.  122, 191 ;  1  Kent's  Com.  388.)  The  same  rule  ap- 
plies to  the  le^slation  which  has  been  considered.  The  case  of 
Munn  V.  Illinois  ^94  U.  S.  118)  is  cited  by  the  appellant's  counsel; 
and  it  ia  there  held  where  warehouses  are  situated  within  a  State, 
it  may  prescribe  regulations  for  them,  nothwithstanding  they  are 
used  as  instruments  by  those  engaged  in  inter-State,  as  well  as 
in  State  commerce ;  and  until  Congress  acts  in  reference  to  their 
inter-State  relations,  such  regalations  may  be  enforced,  even  though 
the^  may  indirectly  operate  upon  commerce  beyond  her  immediate 
innsdiction ;  and  sucn  a  law  is  not  repugnant  to  the  Constitution. 
We  are  unable  to  discover  anything  m  the  case  cited  which  con- 
flicts with  the  right  of  the  States  to  pass  the  laws  referred  to  in  re- 
gard to  the  consolidation  of  the  railroads  in  question,  and  within 
this  decision,  as  well  as  the  authorities  cited,  we  are  brought  to  the 
<X)ncliision  that  the  acts  in  question  were  constitutional  and  valid. 

We  have  examined  the  various  objections  taken  to  the  findings 
and  the  refusals  to  find,  and  the  rulmgs  in  regard  to  the  evidence 
npoQ  the  trial,  and  none  of  the  decisions  of  the  court  were  erroneous 
in  respect  to  the  same.  The  motion  to  dismiss  the  complaint  and 
for  judgment  was  also  properly  denied.  Nor  was  there  any  error 
in  tne  lulowance  of  interest  upon  the  dividends. 

The  judgment  should  be  affirmed. 

All  concur,  except  Rapallo  and  Andbxws,  JJ.,  taking  no  part 

Judgment  affinned. 

Upon  a  motion  for  a  reargument  in  this  and  other  similar  cases 
dedaed  with  it,  the  following  opinion  was  handed  down. 

Itfn.LKB,  J. — The  motion  for  a  reaigument  in  these  cases  is  founded 
upon  the  ground  that  the  appellant's  counsel  omitted  to  discuss  the 
question  as  to  the  Wality  of  allowing  interest  upon  the  dividends, 
and  that  several  decisions  and  authorities  upon  that  question  were 
not  cited  upon  the  brief  of  the  appellant's  counsel  and  the  atten- 
tion of  the  court  was  not  drawn  to  the  same.  The  position  of  the 
defendant's  counsel  is,  that  the  ten  per  cent  dividends  which  were 
to  be  paid  by  the  contract  and  certificate  upon  the  new  stock  issued 
were  m  the  nature  of  interest  and  given  as  an  inducement  to  the 
parties  subscribing  to  advance  this  neoessaiy  amount  of  moncfy  to 
pay  certain  obligations  of  the  corporation  in  a  period  of  emergency 


888      BOAHDKAN  V.  LAKE   SHORE,  ETC.,  BY.  00. 

« 

and  that  the  allowance  of  interest  thereon  in  point  of  fact  vould 
be  interest  npon  interest,  or  compound  interest  wliich  is  mumtlioT- 
ized  by  law,  and  which  is  never  allowed  except  in  case  of  an  ex- 
press agreement  to  that  effect  The  general  role  is  well  established 
that  compound  interest  cannot  be  recovered  bv  law  without  an 
agreement  to  pay  the  same  entered  into  after  it  has  become  due. 
^tate  of  Connecticut  v.  Jackson,  1  Johns.  Ch.  13 ;  Ackenmn  v, 
Emmott,  4  Barb.  649.) 

Under  ordinary  circumstances  interest  is  not  recoverable  upon 
dividends  declared  without  a  previous  demand  and  a  refusal  to  pay, 
and  the  question  arises  whether  the  rule  stated  is  applicable  under 
the  state  of  facts  presented  in  the  case  at  bar.     Under  the  resolQ- 
tions  of  the  stockholders  and  board  of  directors  of  the  Michigan 
Southern  and  Northern  Indiana  K.  R.  Co.  the  stock .  proposed  to 
be  issned  was  to  be  guaranteed  and  preferred,  and  certificates  were 
issued  to  that  effect,  by  which  the  dividends  were  to  be  paid  semi- 
annually out  of  the  net  earnings  of  the  company  before  any  por- 
tion shoald  be  applied  to  the  payment  of  dividends  upon  tne  re- 
maining  stock.     Upon  the  28th  of  February,  1865,  the  gaaranteed 
stock  had  been  reduced  by  purchase,  cancellation  and  otherwise  and 
a  surplus  remained  of  $743,000,  which  could  have  been  applied  to 
the  payment  of  the  arrears  of  the  dividends  of  the  stock  m  ques- 
tion, including  that  of  the  plaintiff.     On  the  1st  of  August,  1861, 
the  directors  in  open  violation  of  their  agreement  declared  and 
paid  a  dividend  upon  the  common  stock  of  $277,664.20,  and  in 
March,  1865,  a  like  dividend.    These  amoimts  were  sufficient  to 
pay  all  arrears  of  dividends  on  guaranteed  stock  which  were  out- 
standing at  the  time  this  action  was  brought     Other  sums  were 
afterward  paid  for  dividends  upon  the  common  stock  in  violation 
of  the  rignts  of  the  holders  of  guaranteed  and  preferred  stocL 
These  moneys,  which  should  have  been  appropriated  to  the  pay- 
ment of  the  dividends  due  the  preferi-ed  stockholders,  were  thus 
unlawfully  diverted  from  that  purpose.    The  security  taken  for 
the  money  advanced  was  not  in  the  nature  of  an  obligation  for  the 
repayment  of  money  alone,  nor  the  benefits  or  payments  to  be  de- 
rived therefrom  were  not  in  substance  or  in  enect  interest  upon 
money  loaned  merely,  and  therefore  did  not  bear  the  character  of 
ordinary  obligations  where  the  allowance  of  interest  would  be  com- 
pounding the  same,  which  the  courts  have  regarded  with  disfavor 
and  as  unauthorized.     The  preferred  stockholders  merely  obtained 
thereby  an  interest  in  the  assets  of  the  company  which  enticed 
them  to  the  ordinary  dividends  the  same  as  the  comujon  stock- 
holders.    The  agreement  to  pay  preferred  or  guaranteed  dividends 
was  an  inducement  to  take  tne  stock,  and  the  dividends  provided 
for  were  the  only  return  for  the  moneys  advanced.     The  security 
therefore  taken  differs  from  an  annuity  or  ordinary  dividend  or  an 
agreement  to  pay  interest     This  rule  should  more  especially  pi^ 
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vail  where  the  sams  to  be  paid  were  allowed  only  from  time  to 
time  out  of  the  net  earning  which  ought  to' have  been  applied  and 
were  wroDgfnlly  appropriated  to  the  payment  of  dividends  to  the 
common  stockholders  who  were  not  entitled  to  the  same  before  the 
others  were  paid.  By  this  ille^  appropriation  the  common  stock- 
holders received  dividends  and  if  they  chose  conld  have  invested  the 
same  and  thus  drawn  interest  thereon,  while  the  preferred  stock- 
holders have  no  such  advantage.  Having  thus  misappropriated  the 
funds  out  of  which  the  interest  was  to  be  paid  to  the  preferred 
stockholders,  the  company  should  be  compelled  to  pay  interest  on 
the  Bums  which  their  own  act  prevented  from  bein^  paid.  They 
refused  to  fulfil  the  contract  or  to  do  what  was  required  by  law  to 
pay  the  plaintiff  the  dividend  to  which  he  was  entitled,  and  com- 
pelled him  to  bring  an  action  to  enforce  the  declaration  of  divi- 
dends and  under  these  circumstances  have  no  claim  to  be  exempted 
from  the  payment  of  interest  as  dama^  as  a  consequence  of  their 
failure  to  perform  a  plain  obligation.  The  plaintiff  became  damni- 
fied by  the  refusal  of  the  company  to  declare  a  dividend  when 
they  had  funds  for  that  purpose  and  by  the  diversion  of  such  funds 
his  right  to  interest  accrued  by  bein^  compelled  to  institute  an 
action  to  enfoi'ce  the  same.  It  may  suso  be  remarked  that  there 
were  no  specific  dividends  to  demand  until  they  had  been  declared,, 
and  hence  the  demand  would  have  been  unavailable  and  the  case 
differs  entirely  from  one  where  dividends  have  been  declared  or  an 
annuity  has  been  received  or  where  money  has  been  appropriated 
or  received  for  such  a  purpose  and  nothing  remains  to  be  done 
except  to  pay  it  over  when  demanded  by  the  person  who  is  entitled 
to  receive  the  same.  Nor  does  it  interfere  with  the  right  of  the 
plaintiff  to  interest  on  dividends  because  this  is  an  equitable  action, 
for  as  no  dividends  had  been  declared  and  the  plaintiff's  remedy  in 
part  was  to  compel  the  officers  of  the  company  to  declare  such  divi- 
dends, no  other  action  could  properly  be  brought  in  which  adequate 
relief  could  be  obtained.  It  is  enough,  we  think,  that  the  plain- 
tiffs right  to  the  interest  exists  to  authorize  the  court  to  enforce 
his  claim  in  this  action. 

The  plaintiff's  case  bears  no  analogy  to  that  of  copartnerships 
when  one  of  the  partners  is  not  entitled  to  interest  as  against  the 
others.  Nor  is  there  any  such  laches  in  enforcing  the  plaintiff's 
demand,  or  by  a  failure  to  make  a  demand,  or  by  bringing  a  suit 
at  an  earlier  period  as  estops  him  from  claiming  such  interest. 

The  leamM  counsel  for  the  appellant  has  cited  several  "Rngliah 
authorities  where  the  courts  have  refused  to  allow  interest  to  annu- 
itants upon  the  arrears  of  an  annuity,  although  there  were  circum- 
stances which  before  induced  the  courts  to  allow  it.  (Aylmer  v. 
Ayhner,  1  Malloy,  87;  Anderson  v,  Dwyer,  1  SchoaJes  &  Lefroy, 
301;  Booths  Lycester,  3  Myhie  &  Craig,  459 ;  Earl  of  Mansfield  v. 
Ogle,  4  DeG.  <£  J.  38 ;  Torre  v.  Brown,  5  House  of  Lords  Cases, 

4  A.  &  R  R  Cas.— 19 
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part  1,  555 ;  Bootli  v,  Coulton,  7  Jurist  [N.  S.],  part  1,  207;  Jot- 
Kins  V.  Bryant,  16  Simons,  272;)  We  have  given  to  these  casefithe 
most  careral  consid^ation,  and  they  appear  to  establish  a  practice  in 
the  English  courts  to  refuse  interest  upon  annuities  except  under  spe- 
cial circumstances,  and  one  of  these  (SJtfylne  &  Craig,  459)  appearsto 
have  been  decided  upon  a  question  of  intention.  The  rule  seems  to 
have  been  of  modem  ori^n,  for  the  earlier  cases  are  not  entirely 
in  the  same  direction.  (Litton  v,  Litton,  1  P.  Wins.  541 ;  Ferrera 
V,  Ferrers,  Talbot's  Cases,  2;  Eobinson  v.  Cumming,  2  Atk.  679; 
Drapers'  Co.  v,  Davis,  id.  211 ;  Morris  v,  Dillingham,  2  Ves.  Sr. 
170 ;  Morgan  v.  Morgan,  2  Dick.  643.)  Assuming,  however,  th*t 
the  modem  decisions  are  controlling,  cases  of  this  Kind  are  not  in 
point  when  the  claim  to  interest  rests  upon  an  unlawful  appropria- 
tion of  moneys  which  were  properly  applicable  to  the  payment  of 
arrears  of  dividends  as  is  the  case  here.  And  where  the  party  who 
is  bound  to  pay  is  in  fault  and  diverts  or  fails  to  apply  the  money 
in  his  hands  for  the  purpose  of  paying  dividends  which  are  are  le- 
gally due,  the  rule  laid  down  as  to  annuitants  cannot  shield  it  from 
Sie  consequences  of  the  default.  Such  party  is  not  exonerated 
for  the  apparent  reason  that  he  was  lawfully  bound  to  pay  and 
could  pay,  nad  he  chosen  to  do  so,  and  utterly  failed  and  neglected 
to  perform  this  conceded  duty  and  obligation. 

For  the  reasons  stated,  without  considering  the  question  as  to  the 
right  to  a  rear^ument;,  we  are  of  the  opinion  that  the  moticoi 
should  be  denied. 

All  concur. 

Motion  denied 

Evidence. — What  is  ovidence  of  the  contract  between  shareholders  and  tite 
company  in  which  they  hold  stock? 

Special  committee  contracts  of  subscription  between  the  company  and  the 
subscriber  are  admissible.  Evansville,  etc.,  R.  Co.  v.  Evansville,  15  Ind.  305. 
See  also  Phoenix  W.  Co.  v.  Badger,  67  N.  Y.  294.  A  receipt  bv  the  treasarer 
•of  a  company  for  money  paid  in  advance  for  stock  to  be  issued  is  admissible. 
Miller t>.  I.  C.  R.  R.  Co.,  34  Barb.  312.  So  also  is  a  trust* deed  to  secure  pre- 
ferred stock.  Bailey  «.  Hannibal  and  St.  Jo.  R.  Co.,  1  Dill.  174;  8.  C,  17 
Wall.  96.  See  this  case  also  as  to  the  admissibility  of  a  plan  submitted  in  a 
circular  to  bondholders  and  relating  to  a  proposed  new  issue  of  stock. 
8tock  subscription  and  transfer  books  of  the  company  are  admissible. 
Agricultural  Bank  v.  Wilson,  24  Me.  273;  Same  «.  Burr,  24  Me.  256; 
Phoenix  W.  Co.  v.  Badger,  67  N.  Y.  294;  Mechanics'  Bank  c.  N.  Y.  * 
N.  H.  R.  R.  Co.,  U  N.  Y.  699;  Turnbull  v,  Paysoa,  95  U.  8.  418:  Hoag- 
land  V.  Bell,  36  Barb.  57;  Plank  Road  «.  Rice,  7  Barb.  162;  Turnpike 
Road  V.  Van  Ness,  2  Cranch  C.  C.  461 ;  Mudge  f>.  flowell,  33  Cal.  25;  Coffia 
V.  Collins,  17  Me.  440;  Merrill «.  Walker,  24  Me.  237;  I^artridge  p.  Badger, 
25  Barb.  146;  Corse  v.  Sandford,  14  Iowa,  235.  Provisions  relating  to  stock 
in  statutes  or  in  the  comt>any's  chao'ter  are  evidentially  of  the  contracl. 
Sturge  V.  Eastern  K  R.  Co.,  31  Eng.  K  &Eq.  405 ;; Mechanics* Bank  f.  N.  Y. 
A  N.  H.  R.  R.  Co.,  11  N.  Y.  599;  Davis  v.  Proprietors,  8  Mete.  (Mass.)  331; 
Stevens  t?.  South  Devon  R.  R  Co.,  12Eng.  L.  &  Eq.  229;  Crawford  n.  Konh- 
eastern  R.  R.  Co.,  3  Jur.  N.  S.  pt.  1,  1093;  Henry  v.  Great  Northern  K  B- 
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Co.,  8  Jur.  N.  8.  1187.  By-laws  and  resolutions  of  directors  and  stockhold- 
ers with  regard  to  stock  are  admissible.  Kent  «.  Quicksilver  H.  Co.,  78  N. 
Y.  179;  Henry  «.  Great  North.  R.  R.  Co.,  8  Jur.  N.  tt.  1187;  Stevens  c.  South 
Devon  R  R.  Co.,  12  Eng.  L.  &  £q.  229;  Crawford  €.  Northeastern  R.  R.  Co., 
3  Jur.  N.  S.  pt.  1.  1093;  City  of  Ohio  «.  C.  &  T.  R.  R.  Co.,  6  Obio  St.  489; 
Bank  of  Attica  v.  Manufacturers*,  etc..  Bank,  20  N.  Y.  501 ;  Bates  v,  A.  &  E. 
U.  R.  Co.,  49  Me.  491;  Fields.  Pierce,  102  Mass.  258 ;  Richardson  «.  Railroad 
Co.,  44  Yt.  618.  Certificates  of  stodL  are  admissible.  Bailey  «.  H.  &  St.  J. 
R.  R.  Co.,  1  Dill.  174;  8.  C,  17  Wall.  96;  Sturge©.  Eastern  N.  R.  R.  Co.,  31 
Eng.  L.  &  Eq.  405;  Mechanics'  Bank  t>.  New  York,  etc.,  R  R.  Co.,  11  N.  Y. 
599;  Merchants'  Bank  «.  Cook,  4  Pick.  405;  Field  «.  Pierce,  102  Mass.  258; 
Ellis  «.  Proprietors,  2  Pick.  248;  Hughes  c.  Vt.  C,  P.,  M.  Co.,  72  N.  Y.  207; 
?n;8b3^erian  Congregation  v.  Carlisle  Bank,  5  Pa.  St.  845 ;  Slay  maker  t.  Bank, 
10  Pa.  St.  373;  City  of  Ohio  «.  C.  &  S.  R.  R.  Co.,  6  Ohio  St.  489;  P.  &  C. 
R.  Co.  «.  County  of  Alleghany,  68  Pa.  St.  126;  Agncultural  Bank  9.  Wilson, 
24  Me.  273;  Same  v.  Burr,  24  Me.  256;  Crawford  t>.  N.  E.  R.  R.  Co.,  3  Jur. 
N.  S.  pt.  1,  1098;  Kent  «.  Quicksilver  M.  Co.,  78  N.  Y.  180;  Henry  t>.  Great 
North.  R.  Co.,  3  Jur.  N.  S.  1187.  Books  of  minutes  and  records  of  the  pro- 
ceedings of  the  company  are  admissible.  Stevens  «.  South  Devon  R.  R.  Co.,  9 
HareCh.  313;  Sturge  «.  Eastern  N.  R.  R.  Co.,  7DeG.,  McN.  &G.  158;  Craw- 
ford c.  N.  E.  R.  Co.,  3  Jur.  N.  S.  pt.  1,  1093;  Henry  v.  Great  North.  R.  R 
Co.,  8  Jur.  N.  S.  pt.  1,  1117,  1138;  Corey  «.  Londonderry  &  E.  R.  R.  Qo.,  29 
Beav.  268;  Harrison  «.  Mexican  R.  L.  Co.,  19  Eq.  Cas.  358;  Kept  «.  Quicksil- 
ver M.  Co.,  78  N.  Y.  159.  And  in  the  absence  of  any  statute  requiring  writ- 
ten evidence  a  witness  having  personal  knowledge  thereof  may  testify  who 
were  stockholders  at  a  given  time.  Tyng  «.  U.  8.  Submarine,  etc.,  Co.,  1 
Hun,  161. 

Preferred  stock. — ^Express  authority  in  the  charter  must  precede  the  is- 
suance of  preferred  stock.  Smith  «.  Goldworthy,  4  Q.  B.  480;  Droitwich 
Salt  Co.  «.  Curzon,  L.  R.  8  Ex.  Oh.  42;  Re  Financial  Corporation,  Holmes* 
Case,  L.  R.  2  Ch.  714;  N.  Y.,  etc.,  R.  Co.  v.  Schuyler,  84  N.  Y.  80;  Mill  Dam 
Co.  «.  Ropes,  6  Pick.  28;  Enowlton  v.  Congress,  etc.,  Co.,  14  Blatchf.  864; 
Bailway  Co.  v,  Allerton,  18  Wall.  285.  See  as  to  the  meaning  of  '*  prefer- 
ence," "  preferred,"  and  "guaranteed,"  Henry  «.  Gt.  N.  R.  R.  Co.,  4  K.  & 
J.  1,  21;  Taft  v.  Hartford,  etc.,  R.  R.  Co.,  8  R.  I.  810,  888;  Lockhart  v.  Van 
Alstyne,  31  Mich.  76;  Matthews  v.  Great  N.  R  Co.,  28  L.  J.  Ch.  875.  Pre- 
ferred shareholders,  rights  depend  upon  the  peculiar  provisions  of  their 
contracts.  Bailey  v.  Hannibal  and  St.  Joe.  R.  R.  Co.,  1  Dill.  174;  17  Wall.  96; 
Matthews  «.  Gt,  N.  R.  R.  Co.,  28  L.  J.  Ch.  875;  West  Chester,  etc.,  Co.  v, 
Jackson,  77 Pa.  St.  821 ;  Williston  r.  M.  S.,  etc.,  R,  Co.,  13  Allen,  400.  They 
havp  a  right  enforceable  in  equity  to  a  priority  in  the  distribution  of  profits. 
N.  Henry  v.  Great  N.  R.  R.  Co. ,  4  K.  &  J.  1 ;  1  DeG.  &  J.  606 ;  Sturge  «.  Eastern. 
R.  li.  Co.,  7  DeG.  M.  &  G.  158;  Smith  v.  Cork,  etc.,  R.  Co.,  Ir.  Rep.  8Eq.  366; 
Bailey  «.  Hannibal,  etc.,  R.  Co.,  1  Dill.  174 ;  17  Wall.  96 ;  Prouty  «.  M.  S.  &  N. 
I.  R.  Ci\,  1  Hun,  655:  Thompson  c.  Erie  R.  Co.,  45  N.  Y.  468;  Stevens  ». 
Soutli  Devon  R.  Co.,  9  Hare  Ch.  318;  Matthews  «.  G.  N,  R.  Co.,  5  Jur.  N.  8. 
pt.  1,  284 ;  Corey  v.  L.  &  E.  R.  Co.,  29  Beav.  268 ;  Harrison  t>.  Mexican  R.  Co., 
19  Eq.  Cas.  858;  Williston  i>.  M.  8.  &N.  I.  R.  Co.,  18  Allen,  404.  But  when  the 
company  is  wound  up,  preference  shareholders  have  no  priority  in  the  distri- 
bution of  the  company^s  assets.  In  re  London  I.  R.  Co.,  L.  R.  5  Eq,  519,  un- 
less by  express  agreement.  In  re  Bangor,  etc..  Slab  Co.,  L.  R.  20  Eq.  59;  Tot- 
ten  «.  Tison,  54  Ga.  189;  Burt  «.  Rattle,  81  Ohio  St.  116.  If  the  profits  made 
during  any  one  year  are  not  sufficient  to  pay  guaranteed  dividends  the  defi- 
ciency must  be  made  up  from  subsequent  profits.  Taft  v.  Hartford,  etc.,  R. 
Co.,  8  R.  I.  810,  838;  Prouty  v,  M.  8.  &  N.  I.  R.  Co.,  4  Th.  &C.  230;  1  Hun, 
655;  Henry  u.  Great  North.  R  Co.,  4  K.  &  J.  1 ;  27  L.  J.  Ch.  1 ;  1  DeG.  &  J. 
606;l4>ckhart  o.  Van  Alstyne,  31  Mich.  76,  84;  Smith  e.  Cork,  etc.,  R.  Co., 
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Ir.  Bep.  8  Eq.  356;  6  Eq.  65;  Sturge  «.  Eastern  N.  R  Co.,  S  DeG.  &  8.  581; 
Crawford  v.  North  Eastern  R  Co.,  8  E.  &  J.  728;  Matthews  •.  G.  N.  R  Co., 
28  L.  J.  Ch.  875;  Corey  e.  Londonderry,  etc.,  R  Co.,  29  BeaT.  268;  Coaut. 
Nottingham,  etc.,  R  Co.,  80  Beav.  86.    Further  as  to  the  rights  of  preferred 


R  Co.,  U  Sim.  541;  St.  John  «.  Erie  R  Co.,  10  Blatch.  271;  22  Wall  137; 
Corey c.  Belfast,  etc.,  B.  Co.,  Ir.  Bep.  2C.  L.  112;  Webb  «.  Earle,  L.  B.  20Bq. 
556;  Curran  e.  Arkansas,  15  How.  804;  Pittsburg,  etc.,  R  Co.  «.  Alleghany 
Co.,  68  Pa.  St  126;  MacDougall©.  Jersey  Imperial  Hotel  Co.,  2  H.  &1L  528. 
And  as  to  the  issuance  of  preferred  stock  see,  also,  Hoole  «.  G.  N.  R  Co.,  L. 
R  8  Ch.  262;  Barnard  v,  Vermont,  etc,  R  Co.,  7  Allen,  512;  Bryant  f.  Ohio 
College,  1  Cen.  67;  Dickinson  v.  R  Co.,  7  W.  Va.  890;  King*.  Ohio, etc, R. 
Co.,  0  Bep.  481 ;  Pumess  v,  Caterham  R  Co.,  25  Beav.  614;  Chase  c.  Vander- 
Wlt,  87  N.  Y.  S.  C.  (5  J.  A  S.)  884 ;  Hutton  v.  Scarborough  CUff  Hotel  Co.,  8  Dr. 
&  Sm.  514;  5  DeQ.  J.  &  S.  672;  Bichardson  e.  Vermont,  etc  ,  R  Co.,44  VL 
618;  Butland,  etc.,  B.  Co.  v.  Thrall,  85  Vt.  586;  Hazlehurstv.  Savannah,  etc., 

B.  Co.,  48  Ga.  18;  Pielden  v,  Lancashire,  etc.,  R  Co.,  2  DeG.  &  Sm.  581 ;  In  re 
National  Patent  Steam  Fuel  Co.,  4  Drew,  529 ;  Moss  c.  Syers,  82  L.  J.  Ch.  711; 
Melhado  v.  Hamilton,  28  L.  T.  (N.  S.)  578;  29  id.  864;  Stevens  u.  Midhanto 
R  Co.,  L.  R  8  Ch.  1064;  Be  Bristol,  etc.,  R  Co.,  L.  R  6  Eq.  448 ;  Be  Deron, 
etc.,  R  Co.,  i^  610,  615;  London,  etc,  Ass'n  «.  "Wrexham,  etc.,  R  Co.,  L.  R.18 
Eq.  566;  Munns  v.  Isle  of  "Wight  R  Co.,  L.  R  8  Eq.  655;  Be  East  and  W. 
June.  B. Co.,  id.  87;  Be  Pottenes,  etc.,  R  Co.,  L.  R  8Ch.  67 ;  Be  Cambrian  R. 
Co.,  L.  R  8  Ch.  278;  Be  Anglo-Danubian  S.  N.  Co.,  L.  R  20  Eq.  389; City  of 
Covington  t,  Covington  B.  Co.,  10  Bush,  69;  Midland  B.  Co.  v.  Gordon,  19 
M.  &  W.  804;  Hoyt  v.  Quicksilver  M.  Co.,  17  Hun,  169;  McLaughlin  «.  De- 
troit, etc.,  R  Co.,  8  Mich.  100. 

Transfer  of  stock. — An  assignment  of  shares  carries  with  it  the  right  to 
dividends.  March  «.  Bailroad  Company,  48  N.  H.  51^,  520;  Boston,  etc.,  R- 
Co.  V,  Commonwealth,  100  Mass.  899;  Goodwin  e.  Hardy,  57  Me.  143;  Cen- 
tral, etc.,  R  Co.  o.  Paput,  59  Ga.  842;  Gifford  v.  Thompson,  115  Mass.  478; 
Byan«.  Leavenworth,  etc.,  B.  Co.,  21  Kan.  865, 408;  Hill  v.  Newichawannick, 
etc.,  R  Co.,  48  How.  Pr.427;  Jones c.  Terre  Haute,  etc.,  R  Co.,  57  N.  Y.  196; 
29  Barb.  858;  Kane  v.  Bloodgood,  7  Johns.  Ch.  90;  Hague  9.  Dandeaon,  % 
Ezch.  741.  Including  dividends  previously  declared  but  not  myable  nntil 
after  the  time  of  the  transfer.  Burrows  v.  North  Carolina,  etc.,  K.  Co.,  67  K. 

C.  876.  But  see  Spear  v.  Hart,  8  Boberts,  420;  Bright  v.  Lord,  51  Ind.  27S; 
City  of  Ohio  «.  C.  &  T.  R  Co.,  6  Ohio  St.  489.  See  also,  Currie  «.  White, 
45  N.  T. ;  1  Sweeny,  166;  Black  o.  Homersham,  L.  R  4  Ex.  Div.  24. 

Consolidation. — Where  a  new  company  is  formed  by  the  merger  of  several, 
some  cases  sanction  an  implied  assumption  by  the  new  company  of  the  debts 
and  obligations  of  its  predecessors.  Thompson  «.  Abbott,  61  Mo.  177;lDdiaD- 
apolis,  etc.,  B.  Co.  9.  Jones,  29  Ind. 465;  Columbus,  etc.,  R  Co.  «.  Powell.  40 
Ind.  40.  Other  cases  Co  not  accept  this  doctrine.  See  Prouty  v.  L.  S.  &  M.  S. 
B.  Co.,  52  N.  Y.  868;  Chase  v,  Vanderbilt,  87  N.  Y.  Superior  Ct.  334;  Powel! 
J  North  M.  R  Co.,  42  Mo.  63;  Shaw  t>.  Norfolk  C.  B.  Co.,  16  Gray,  407;  see 
also,  Selma,  etc.,  B.  Co.  v,  Hardin,  40  Ga.  709;  Montgomery,  etc.,  R  Co.  t. 
Boring,  61  Ga.  582;  Bruffett  «.  G.  W.  B.  R  Co.,  25  111.  857.  Liens  upon  cor- 
porate property  are  unaffected  by  consolidation  Eaton,  etc.,  R  Co.  v.  Hunt 
20  Ind.  457;  Bacine,  etc.,  B.  Co.  v.  Farmers'  L.  &  T.  Co.,  49  lU.  881;  TheKer 
City,  14  Wall.  654.  Consolidative  statutes  commonly  impose  upon  the  new 
company  the  obligations  of  the  old  ones.  The  new  company  may  then  be 
sued  at  law.     Columbus,  etc.,  B.  Co.  9.  Skidmore,  69  III.  566. 

Statutes  of  limitations. — ^Foreign  corporations  cannot  interpose  these  stat- 
utes as  a  defence  either  in  personal  (State  «.  Central  Pac.  R  Co.,  lONev.  47; 
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Hallory  «.  Iloga  R  Co.,  8  Abb.  App.  189)  or  in  real  actions.    Baratow  «. 
Union,  etc.,  Co.,  10  Not.  47. 

Interest. — ^Tbat  interest  is  collectible  upon  diridends  due  and  unpaid 
see  Prouty  «.  M.  8.  &  N.  I.  R  Co.,  1  Hun,  667;  Adams  e.  Fort  Plain  Bank, 
^  N.  T.  856;  Dana  v.  Fiedler,  2  Kern.  (N.  Y.)  41 ;  HoUingsworth  «.  Detroit, 
a  McLean,  472;  State  o.  Baltimore,  etc.,  R  Co.,  6  Gill  (Md.),  868;  Pbiladel- 
phia,  etc.,  R  Co.  o.  Heckman,  28  Pa.  St.  820;  King  o.  Paterson,  etc.,  R 
Co.,  6  Dutch.  (N.  J.)  604. 


David  S.  Dunoohb  et  aL,  Trustees,  etc., 

V. 

Thb  Kew  Yobk,  Housatonio  &  Kobthebn  E.  E.  Co.  et  aL 

(84  Nno  Tcrh  BepcrU,  190.    March  1,  1881.) 

The  director  of  a  corporation  occupies  a  fiduciary  position,  and  so  is  with- 
in the  rule  disenabling  one  entrusted  with  powers  to  be  ezerdsed  for  the 
benefit  of  others,  from  dealing  in  hia  own  behalf  in  respect  to  matters  in- 
Tolving  the  trust. 

The  riffht  of  the  corporation,  or  those  claiming  through  it,  to  avoid  any 
«Qch  deaunes  does  not  depend  upon  the  question  whether  the  director  was 
acting  fraudulently  or  in  good  faith. 

But  an  act  of  a  director,  claimed  to  be  in  hostility  to  this  rule,  in  the  ab- 
sence of  bad  faith  on  his  part,  cannot  be  avoided  without  a  restoration  to 
him  of  what  the  corporation  received. 

Where  a  director  receives  the  property  of  the  corporation  as  collateral  se- 
curity for  a  debt  honestly  due  tiim,  or  a  liability  justly  incurred,  the  rule 
has  no  application,  as  the  payment  of  the  debt  or  the  discharge  of  the  ob- 
ligation IS  an  essential  prerequisite  of  an  avoidance  of  the  transaction; 
and  this  is  so  whether  the  pledge  be  taken  for  a  present  or  a  precedent  debt. 

The  director  of  a  railroad  corporation  cannot  purchase  its  bonds  below  par 
except  on  peril  of  avoidance  by  the  courts  upon  application  of  the  corpora- 
tion. 

But  as  he  may  be  the  lawful  holder  of  such  bonds,  knowledge  upon  the 
IMut  of  a  purchaser  from  him  for  value  and  in  good  faith  of  bonds  so  bought 
that  he  is  a  director,  does  not  put  such  purchaser  upon  inquiry,  or  charge  him 
with  constructive  notice  of  the  defect  in  the  title. 

Where,  however,  bonds  are  taken  from  a  director  in  pledge  for  a  precedent 
debt,  the  pledgee  takes  no  better  title  than  his  pledgor,  and  they  are  subject 
in  his  hands  to  any  defect  in  the  title  of  the  latter. 

Under  the  provision  of  the  General  Railroad  Act  (sub.  10,  §  28,  chap.  140, 
Laws  of  1850)  authorizing  a  corporation  organized  under  it  to  borrow  moneys 
Tieressary  for  completing,  finishing  or  operating  its  road,  to  issue  and  dispose 
of  its  bonds  and  to  mortgage  its  property  and  franchises  ''to  secure  the  pay- 
ment of  any  debt  contracted  for  the  purposes  aforesaid,"  a  railroad  corpora- 
tion may  pledge  its  bonds  for  moneys  loaned,  and  also  as  security  for  a  pre- 
cedent debt  incurred  for  moneys  borrowed  for  the  purposes  specified. 

Upon  foreclosure  of  a  mortgage  given  to  secure  its  bonds,  a  holder  of 
Ixmds  so  pledged  as  collateral  is  not  limited  to  proof  of  an  amount  simply 
■equal  to  the  amount  of  his  debt,  but  is  entitled  to  prove  the  whole  amount  of 
his  bonds,  and  to  share  in  the  distribution  accordingly  up  to  the  amount  of 
his  debt. 
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The  L.  and  I.  Co,  by  its  charter  (§  5,  chap.  780,  Laws  of  1871)  is  authoracd 
to  '*  advance  moneys  *  *  ♦  upon  any  property,  real  or  personal."  It  dis- 
counted a  note  secured  by  pledge  of  the  bonds  of  a  railroad  corporadon. 
Heldy  that  conceding  the  discount  was  in  violation  of  the  provisioa  of  the 
statute  against  unauthorized  banking,  and  so  the  note  was  void,  the  loan  snd 
its  security  were  valid  and  could  be  enforced. 

Where  the  president  of  a  railroad  corporation  received  the  notes  of  the  cor- 

E oration  secured  by  its  bonds  delivered  as  collateral  for  a  sum  due  him  upon 
is  salary,  Jield,  that  such  a  debt  fairly  and  honestly  incurred  could  be  flo  se- 
cured ;  and  that  he  was  entitled  to  prove  such  bonds. 

Also  heldy  that  one  to  whom  bonds  were  pledged  as  security  for  an  indebt- 
edness for  rent  of  offices  was  entitled  to  prove  them ;  that  a  business  office 
was  essential  and  necessary  and  was  embraced  within  the  authority  to  issue 
bonds, 

A  pledgee  of  certain  of  the  bonds  claimed  that  the  pledge  had  been  fore- 
closed by  sale  at  auction  and  that  through  such  sale  he  became  the  owner; 
the  terms  of  the  sale,  or  whether  before  sale  there  was  a  demand  of  payment 
or  notice  to  redeem  did  not  appear.  Held,  th&t  as  no  right  to  sell  was  shown, 
the  holder  of  the  bonds  must  still  be  treated  as  pledgee. 

Where  a  question  arises  under  a  Federal  law  and  respects  a  corporetion 
created  by  its  authority,  the  rulings  of  the  Federal  courts  must  be  followed. 

Accordingly  keldy  that  the  decision  of  the  United  States  Supreme  Court,  in 
G.  M.  Co.  e,  Nat.  Bank  (96  U.  S.  64),  was  conclusive  here,  holding  that  a^ 
contract  of  loan  made  by  a  National  bank  was  valid  and  could  be  enforced 
although  violative  of  the  provision  of  the  National  Banking  Act  (U.  S.  R.  &« 
§  5200),  prohibiting  a  loan  to  one  individual  exceeding  one-tenth  part  of  the 
capital  of  the  bank. 

(Argued  November  30,  1880;  decided  March  1,  1881.) 

These  are  appeals  from  order  of  the  General  Term  of  the 
Supreme  Court,  m  the  second  judicial  department,  made  Septem- 
ber 14,  1880,  affirming,  reversing  and  modifying  certain  portions 
of  an  order  of  Special  Term. 

This  action  was  brought  to  foreclose  a  mortgage  executed  by  the 
defendant,  the  New  York,  Housatonic  and  Northern  R.  E.  Co.,  to 
plaintiffs  as  trustees  for  bondholders. 

A  referee  was  appointed  to  ascertain  the  amount  due  on  account 
of  the  bonds  and  the  natnre  and  extent  of  the  interest  of  the  bond- 
holders, and  to  report  with  the  evidence.  The  report  of  the  referee 
was  confirmed  with  two. exceptions. 

It  appeared  that  a  corporation  was  organized  under  the  general 
railroad  act  in  1868,  having  tlie  same  name  as  the  corporatiou  d  - 
fendant.  Said  corporation,  in  1868,  made  its  mortgage  to  fhx- 
tiflFs  as  trustees  for  $^,500,000.  In  1872,  said  corporation  was  c(  n- 
solidated  with  the  Southern  Westchester  R.  K.  Co.,  into  ili^' 
corporation  defendant.  In  October,  1872,  it  made  a  mortgairv' 
for  $2,000,000,  and  exchanged  its  bonds  secured  thereby  to  tlie 
amount  of  about  $183,500  K>r  bonds  issued  by  the  old  corpora- 
tion. 

The  referee  found,  as  to  the  claims  of  Louis  D.  Eucker,  that  he 
produced  bonds  to  the  amount  of  $1,117,000.  That  $810,000  of 
the^e  bonds  were  issued  to  said  Eucker,  as  security  for  prerious. 
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advances   inade  by  him  to  said  railroad  company,  amomitiiig  to 

$81,000.       That  $250,000  of  said  bonds  were  issued  to  the  New 

York  Loan  and  Indemnity  Company  as  collateral  security  for  a 

loan  of  $25,000.     That  the  claim  of  said  New  York  Loan  and  In- 

^.etnnity    Company  was  placed  in  judgment  against  the  railroad 

company,   axid   the  said  judgment  was  assigned  to  Kucker  for 

$12,500.       That  the  balance  of  said  bonds  were  obtained  by  Eucker 

from  the  Bessemer  Company,  never  having  been  issued  to  him  or 

delivered  to  him  by  the  railroad  company,  but  were  taken  and  held 

by  him  as  security  for  certain  advances  made  by  him  from  time  to 

time.      It   appeared  that  these  advances  were  made  on  the  joint 

obligations   of  the  railroad  company  and  the  Bessemer  Company, 

which  latter  company  had  a  contract  for  the  construction  of  the 

road  of   the  former.     At  the  time  of  these  advances  Eucker  was 

.president  of  the  railroad  company.    The  referee  held  that  Eucker 

was  entitled  to  prove  said  $810,000  of  bonds  only  to  the  extent  of 

•his  claim  of  $81,000  and  interest  thereon.     That  he  was  entitled 

.to  prove   the  bonds  assigned  to  him  by  the  Loan  and  Indemnity 

Compojiy  only  to  the  extent  of  the  $12,500  paid  by  him  with  in- 

.terest.      That  the  balance  of  bonds  claimed  by  him  were  of  no  value 

in  his  Ixands  aild  he  was  not  entitled  to  receive  any  payment  thereon. 

The  facts  in  relation  to  the  other  claims  discussed,  so  far  as  they 

are  material,  are  set  forth  in  the  opinion. 

Jolm   M.  Whiting  and  Henry  "W.  Johnson  for  plaintiffs  and 

others.      The  railway  corporation  had  full  power,  under  the  laws  of 

Ne^v   York,  to  borrow  money  for  its  corporate  purposes  and  to 

secnre  tlie  lenders  by  a  delivery  to  them  oi  its  first  mortgage  bonds 

in  pledge  for  there  payment  of  any  loans  it  might  contract.     (Curtis 

t?-  Leavitt,  15  K  Y.  9 ;  Beers  v.  Glass  Co.,  ll  Barb.  358 ;  Bradley 

ti.  Ballard,  55  111.  413 ;  Barry  v.  Mer.  Ex.  Co.,  1  Sandf .  Ch.  280 ; 

l£ead  v.  Keeler,  24  Barb.  20 ;  Coe  v.  Pennock,  23  How.  117 ;  F. 

X..  &  T.  Co.  V.  Hendrickson,  25  Barb.  484 ;  King  v,  Mer.  Ex.  Co., 

1  Seld.  547 ;  Leavitt  v.  Blatchford,  17  N.  Y.  557 ;  22  id.  494 ;  26 

id.  410 ;  TaUmadge  v.  Pell,  7  id.  328,  348 ;  Saxjkett's  H.  Bk.  v. 

Codd,  18  id.  242 ;  Oneida  Bk.  v.  Ontario  Bk.,  21  id.  490 ;  Smith  v. 

First  l^'at-  Bk.,  99  Mass.  605 ;  Parish  v.  Wlieeler,  22  X.  Y.  494 ; 

Allen  V.  R.  K.  Co.,  11  Ala.  [N.  S.l  437 ;  E.  R.  Co.  v.  Tallman,  15 

id.  472 ;  PhiUips  v.  Winslow  18  B.  Monr.  431 ;  Bissell  v.  R.  R. 

CJo.,  22  N.  Y.  258 ;  Brice  on  Ultra  Vires  [1st  ed.]  ;  Angell  &  A. 

on  Corp.  200 ;  1  Cow.  513 ;  21  Pick.  270 ;  6  Humph.  [T^enn.]  515 ; 

Middletown  v.  Rondout  &  Oswego  R.  R.  Co.,  43  How.  481 ;  South. 

lafe  Ins.  Co.,  etc.,  v,  Lanier,  S.Ila.  110,  165 ;  Walworth  Co.  Bk.  v. 

Farmer's  L.  &  T.  Co.,  16  Wis.  629 ;  Scott  v,  Johnson,  5  Bosw. 

213 ;  Barry  v.  Merchants'  Ex.  Co.,  1  Sandf.  Ch.  280,  289 ;  1  Seld. 

674 ;   Curtis  v.  Leavitt,  15  N.  Y.  9,  62-66 ;  Smith  v.  Law,  21  id. 

298  ;  Belmont  v.  Erie  R.  R.  Co.,  52  Barb.  637,  670 ;  Pusey  v.  N. 

J.  B.  R.  Co.,  14  Abb.  Pr.  [N.  S.]  435 ;  Butler  v.  Rliam,  46  Md. 
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641 ;  Carpenter  v,  Blackhawk  Mining  Co.,  6  N.  Y.  43 ;  Cent  GoW 
Mining  Co.  v.  Pratt,  3  Daly,  263 ;  2  K.  S.,  1875,  532,  parti, chap. 
18,  tit.  15,  §  39 ;  Laws  of  1850,  chap.  140,  §  28 ;  Thompeon  v.  Ene 
E.  E.  Co.,  42  How.  Pr.  68;  Hoyt  v.  Thompson,  19  N.  T.  m\ 
Walworth  Bk.  v.  Farmers'  L.  &  T.  Co.,  16  W  is.  629 ;  AngeU  & 
A.  on  Corp,  200;   15  Johns.;   1  Cow.;   21  Pick.;  6  Humph.; 
South.  Ins.  &  Trust  Co.  v.  Lanier,  6  Fla.  110,  165.)    Mr.  Eucker, 
while  president  of  the  corporation,  might  lawfully  loan  to  it  his 
moneys  for  its  corporate  purposes  and  take  its  first  mortgage  bonds 
in  pledge  as  security  for  his  repayment  to  the  same  extent  and  in 
the  same  manner  bb  any  other  lender  might  do.     (Hoyt  v,  Thomp- 
son's Exr.,  19  N.  Y.  207:  5  Abb.  [N.  S.]  461,  462;  5  Bosw.  178; 
26  N.  Y.  410 ;  Brice  on  Ultra  Vires  [Ist  ed.],  402 ;  16  Beav.  485; 
10  H.  of  L.  26 ;  31  L.  J.  Ch.  369 ;  Imp.  M.  C.  Ass'n  v.  Coleman, 
L.  E.,  6  H.  of  L.  189 ;  Story  on  Agency,  §§  351  et  seq. ;  Twin 
Lick  Oil  Co.  V.  Marbury,  1  Otto  [91  IT.  S.],  587;  Koehler  v.  Black 
Eiver  F.  Iron  Co.,  2  Black,  715;  Drury  v.  Cross,  7  Wall  299; 
Luxemburg  E.  E.  Co.  v,  Maquacy,  25  Beav.  586 ;  The  Cumb.  Coal 
Co.  V,  Sherman,  30  Barb.  553 ;  16  Md.  456;  Hoyle  t?.  Plattsb.,  etc.,  54 
N.  Y.  314 ;  Buelt;.  Buckingham,  16  Iowa,  284 ;  Cent.  E.  E.  v.  Cleg- 
horn,  1  Speers'  Eo.  545 ;   van  Hook  v.  Somerville  E.  E.  Co.,  5  N.J. 
Eq.  137-633;  St.  Louis  u  Alexander,  23  Mo.       ;  Merrick  t?.  Penn. 
Coal  Co.,  61  111.  492 ;  So.  Baptist  Ch.  v.  Clapp,  18  Barb.  35 ;  20 
Vt.  425 ;  13  Mete.  497 ;  21  Pick.  270  ;  22  IS .  Y.  526 ;  Hoyle  v. 
E.  E.  Co.,  54  id.  314 ;  Brice  on  Ultra  Vires,  400,  et  seq. ;  Eisley  v, 
Ind.  E.  E.  Co.,  62  N.  Y.  247;  Smith  v.  Lansing,  22  id.  520; 
Barnes  v.  Brown,  11  Hun.  315  [Ct.  App.  MSS.  April,  1880] ;  Coe 
V.  N.  Y.  Midland  E.  E.  Co.,  4  Stewart's  Eq.  [Jn.  J.l  105, 137; 
Chicago  Building  Soc.  v.  Crowell,  65  111.  458 ;  I)e  Gron  v.  Am.  L 
T.  Co.,  21  N.  Y.  127-8 ;  Parish  v.  Wheeler,  22  id.  503 ;  Bissell  v. 
M.  S.  &  N.  I.  E.  E.  Co.,  id.  258 ;  Story  on  Agency,  |§  329  et  seq.; 
Mayor  v.  Eay,  19  Wall.  468  ;  Alleghany  City  v.  McClurken,  U 
Penn.  St.  81 ;  Ass.  Co.  v.  Ass.  Co.,  3  Griff.  521 ;  affirmed  on  ap- 
peal, 8  Jur.  [K  S.]  628;  Society  v.  Co.,  5  DeG.,  M.  &  G.  465; 
Wilson's  Case,  L.  E.,  12  Eq.  521 ;  7  Chan.  45;  Tallmadge  t?.  Pell, 
7  N.' Y.  728,  748;  Sackett's  H.  Bk.  v.  Codd,  18  id.  242;  Oneida 
Bk.  V.  Ontario  Bk.,  21  id.  490 ;  Dillon  on  Municipal  Corp.,  §  750; 
Matter  of  German  Mining  Co.,  Ex  parte  Chippendale,  4  De  G., 
M.  &  G.  19 ;  Ex  parte  Eignold,  22  Beav.  353  ;  Lowndes  v.  Mining 
Co.,  33  L.  J.  Ch.  418 ;  3  N.  E.  601 ;  Matter  of  Cork  E'y  Co.  L 
E.,  4  Ch.  748.)    A  lender  of  money  in  good  faith,  holding  bonds 
as  security  for  his  repayment,  stands  to  the  extent  of  his  loans  as  a 
bona  fide  purchaser  of  the  bonds,  and  is  entitled  to  the  same  pro- 
tection and  relief  in  the  enforcement  of  his  rights  as  if  he  were  a 
purchaser  of  the  bonds  at  their  full  value.     (Brookman  v.  Metcalf, 
32  N.  Y.  591 ;  Bank  v.  Hoge,  35  id.  65 ;  Piatt  v.  Beebe,  57  id. 
339 ;  Nelson  v.  Edwards,  40  Barb.  279  ;  42  N.  Y.  490 ;  3  Sandf. 
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^22 ;  63  Barb.  215-237.)  While  upoa  a  consolidation  of  two  rail- 
way corporations,  the  legal  debts  of  both  become  the  unquestionable 
debts  01  the  consolidation,  yet  that  principle  has  no  application  to 
the  fraadnlent  debts  of  either,  and  there  can  be  no  presumption  of 
validity  or  of  lawful  lien  in  respect  of  such  fraudulent  debts,  be- 
cause the  consolidated  company  has  seen  fit  to  exchange  its  bonds 
for  bonds  so  fraudulently  obtained.  (Peterson  v.  Mayor,  17  N.  T. 
449 ;  17  Barb.  397 ;  Cumb.  Coal  Co.  v.  Sherman,  80  id.  558.) 
While  the  mere  default  in  paying  coupons  is  not  of  itself  a  pre- 
Tention  to  the  transfer  of  bonds  to  bona  fide  purchasers,  it  is  a 
circumstance  of  suspicion  and  notice  that  may,  when  coupled  with 
other  circumstances,  destroy  such  a  character  in  a  purchaser.  (First 
Nat.  Bk.  St.  Paul  Co.  v.  Commissioners,  14  Minn.  77.)  The 
claimants  contesting  the  claims  of  Bucker  are  concluded  by  the 
rightful  action  of  the  corporation  through  whom  alone  they  claim. 
If  tiie  Corporation  is  lawfully  bound  and  directly  concluded  as  to 
Rncker  from  making  any  claim  against  him,  the  assigns  of  the 
corporation  are  equally  estopped,  there  being  no  fraud  or  lack  of 
good  faith  imputed  to  the  transactions.  (Hoyt  v.  Quicksilver  Min- 
ing Co.,  78  N.  T.  159 ;  Walworth  Co.  Bk.  v.  Farmers'  L.  &  T. 
Co.,  16  Wis.  629 ;  Kelsey  v.  Nat.  Bk.,  69  Penn.  St.  426 ;  Story  on 
Agency,  §§  239,  252,  260J  The  suit  began  in  Connecticut,  and 
the  proceedings  setting  on  the  property  of  the  corporation  in  that 
State  having  been  declared  null  and  void,  and  it  being  adjudged 
that  nodiing  was  taken  by  virtue  of  them,  Mr.  Rucker's  claim,  Ren 
and  debt  against  the  railroad  company  and  his  bonds  were  not  af- 
fected or  impaired  by  reason  thereof.  (2  R.  S.  [Edm.  ed.]  389.) 
The  transaction  with  the  National  City  Bank  of  Brooklyn  being 
illegal,  gives  to  the  bank  no  higher  or  more  perfect  right  to  the 
bonds  than  Mead  himself  has.  (Barton  v.  Plank  R.  Co.,  17  Barb. 
397.)  It  was  the  duty  of  the  president  of  the  bank  to  satisfy  him- 
self as  to  the  bonds,  with  the  degree  of  notice  that  he  had ;  and,  not 
having  done  so,  he  stands  in  submission  to  the  fac^,  whatever  it 
might  be.  (Wade  on  Notice,  §§  37-39 ;  Story  v.  Arden,  1  Jolms. 
€h.  261;  Birdsall  v,  RusseU,  29  N.  Y.  220.)  There  is  in  the 
General  Railroad  Act  no  prohibition  against  the  corporations  created 
thereby  contracting  legitimate  debts  in  the  ordinary  course  of  their 
business,  and  mere  in<Sscreet  management  will  not  be  groimd  for 
interference  by  a  court  called  on  to  review  a  corporation's  acts. 
(Bk.  of  U.  S.  V.  Dandridge,  12  Wheat.  113 ;  1  Sandf .  Ch.  280 ; 
Smith  V.  Law,  12  N.  Y.  296, 299 ;  15  id.  62,  220, 266,  268 ;  Laws  of 
1850,  chap.  140,  §  6.)  In  the  absence  of  a  statutory  prohibition,  a 
corporation  can  deal  precisely  as  an  individual  can.  (Mott  v.  Hicks, 
1  Cow.  518:  Curtis  v.  Leavitt,  15  N.  Y.  64,  66.)  The  fact  that 
Mr.  Kirkland  was  an  officer  of  tlie  company  at  the  time  he  took  the 
security  does  not  vary  his  rights  so  long  as  his  debt  was  a  lust  one, 
untainted  with  fraud,  and  so  long  as  he  secured  no  undue  aavantage 
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to  himself  as  against  other  persons  interested  in  the  propertvof  the 
corporation.  (Coe  v.  Pennock,  23  How.  117 ;  F.  I4.  &  T.  Co.  v. 
Hendrickson,  25  Barb.  484;  King  v.  Mer.  Ex.  Co.^l.SelA  547; 
Leavitt  v.  Blatchford,  17  N.  Y.  567 ;  Parish  v.  Wheeler,  22  ii 
494;  Nelson  v.  Eaton,  26  id.  410;  Hoyt  v.  Thompson's  Ex'r,  19  ii 
207.)  The  delivery  of  the  bonds  to  Kirkland  being  open  and  above 
board,  and  the  deliberate  act  of  the  board  of  directors,  the  repre- 
sentatives of  the  corporation,  and  its  lawful  statutory  roaoagers, 
mnst  be  sustained.  (Bk.  of  U.  S.  v.  Dandridge,  12  Wheat  113./ 
Under  these  circumstances  no  other  purchaser  or  holder:  of  bondb 
can  complain.  (Caylus  v.  Kingston,  etc.,  K.  R.  Co.,  10  Hnn,  295; 
77  N.  X .  609.)  Until  an  offer  of  payment  and  redemntion  is  made, 
and  its  refusal  is  shown,  the  holder  of  the  pledge  holds  it  for  its 
value,  and  retains  all  his  rights.  (Bruen  v.  Hone,. 2  Barb.  586; 
Wood  V.  Oakley,  11  Paige,  400;  Games  v.  Piatt,  59  N.  T.  405; 
Mumford  v.  Am.  L.  Ins.  &  T.  Co.,  4  id.  482-3 ;  McDonald  v, 
Neilson,  2  Cow.  139.) 

Jesse  Johnson  and  E.  Ellery  Anderson  for  National  City  Bank 
of  Brooklyn  and  others.  There  was  no  authority  in  the  trustees  or 
the  company  to  use  bonds  issued  under  the  mortgage  to  the 
trustees  to  pay  debts  incurred  prior  to  and  not  released  or  affectd 
by  its  issue.  If  such  authority  existed  it  could  not  be  exercised  to 
the  prejudice  of  bona  tide  purchasers  of  the  bonds.  (3  Edm.  Stat. 
at  lArge,  628,  §  28,  subd.  10 ;  Seymour  v.  Canandaigua  R.  R.  25 
Barb.  284;  14  How.  Pr.  531 ;  7  Kilm.  Stat,  at  Large,  33T;  chap. 
779,  Laws  of  1868 ;  Cumberland  Coal  Co.  v.  Sherman,  30  Barb. 
665,  567 ;  Gardner  v.  Ogden,  22  K  Y.  343 ;  Butts  v.  Wood,  37 
id.  317 ;  Coleman  v.  Second  Avenue  R.  R.  Co.,  38  id.  201 ;  James 
V.  Cowing,  17  Hun,  256 ;  Barnes  v.  Brown,  11  id.  315.)  Mead 
had  such  a  possession  and  indicia  of  title  that  he  could,  as  toward  a 
person  acting  in  good  faith,  give  a  good  and  available  title.  (Bar- 
nard V.  N.  Y.  &H.  R.  R  Co.,  25  N.  Y.  496.)  Whatever  the  title 
of  Mead  or  the  bank  may  have  been  in  the  old  bonds,  it  is  now 
perfect  and  absolute  in  these  bonds.  (Coal  Co.  v,  Sherman,  30 
Barb.  563.)  Every  holder  in  good  faith  and  for  value  of  the  bonds 
of  a  corporation  is  entitled  to  recover  their  full  amount  against  tbe 
maker.  (Cromwell  v.  Co.  of  Sac,  96  U.  S.  51-60.)  The  fact  that 
the  loan  made  to  the  maker  was  less  than  the  face  of  the  bond- 
does  not  affect  or  diminish  the  right  of  the  holder,  except  that  it 
limits  his  recovery  to  the  amount  of  the  loan  and  interest.  (Hodge'& 
Appeal,  84  Penn.  St.  359.) 

Finch,  J, — ^It  is  not  possible,  in  this  case  to  go  much  beyond  a 
brief  statement  of  our  conclusions.  To  discuss  all  the  queations 
raised  by  the  numerous  appeals,  through  their  voluminous  and  com- 
plicated details,  would  prolong  an  opinion  beyond  what  is  either 
necessary  or  profitable. 
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We    liave   reached  the  conchision  that  the  appellant,  Rucker, 
should  be  allowed  to  prove  in  full  all  of  the  $810,000  of  bonds, 
which  he  holds  as  a  pledge,  to  secure  the  debt  due  him  from  the 
railroad  company  of  $81,000  and  interest,  and  which  he  can  produce 
for  that  purpose ;  and  is  entitled  to  share  in  the  distribution  upon 
that  basis  to  the  extent  of  such  indebtedness.   It  is  not  intended  to 
deny  or  question  the  rule  that  whether  a  director  of  a  corporation  is 
to  oe  called  a  trustee  or  not,  in  a  strict  oiense,  there  can  be  no  doubt 
that  his  character  is  fiduciary,  being  intinisted  by  others  with  powers 
which  are  to  be  exercised  for  the  common  and  general  interests  of 
the  corporation,  and  not  for  his  own  private  interests,  and  that 
be  falls,  therefore,  within  the  doctrine  oy  which  equity  requires 
that  confidence  shall  not  be  abused  by  the  party  in  whom  it  is 
reposed,  and  which  it  enforces  by  imposing  a  disability,  either 
partial  or  complete,  upon  the  party  intrusted  to  deal,  on  his  own 
behalf,  in   respect  to   any  matter    involving    such    confidence. 
(Hoyle  V.  Plattsburgh  &  Montreal  R.  R  Co.,  54  N.  Y.  328 ;  Gard- 
ner  v.  O^den,  22  id.  327 ;  Twin  Lick  Oil  Co.  v.  Mai-bury,  1  Otto, 
587 ;  Smith  v.  Lansing,  22  N.  Y.  531 ;  Aberdeen  Ry.  Co.  r.  Blaikie 
Bros.,  1  Macq.  461,  per  Lord  Ckanwobth.)    Xor  is  it  at  all  Ques- 
tioned that,  in  such  cases,  the  right  of  the  beneficiary  or  tnose 
claiming  through  him  to  avoidance  does  not  depend  upon  the 
question  whether  the  trustee  in  fact  has  acted  fraudulently,  or  in 
good  faith  and  honestly,  but  is  founded  upon  the  known  weakness 
of  human  nature,  and  the  peril  of  permitting  any  sort  of  collision 
between  the  personal  interests  of  the  individual  and  his  duties  as 
trustee,  in  his  fiduciary  character.     (Davoue  v.  Fanning,  2  Johns. 
Ch-  260.)    But  the  rule  was  adopted  to  secure  justice,  not  to  work 
iniustice ;  to  prevent  a  wrong,  not  to  substitute  one  wrong  for  an- 
other; and  hence  have  arisen  limitations  upon  its  operation,  calcu- 
late to  guard  it  against  evil  results  as  inequitable  as  those  it  was 
designed  to  prevent.     Thus,  the  beneficiarv  may  avoid  the  act  of 
the  trustee,  out  cannot  do  so  without  restoring  what  it  has  received. 
(York  Co.  V.  McKenzie,  8  B.  Par.  Cas.  42.)    To  cling  to  the  fruits 
of  the  trustee's  dealing  while  seeking  to  avoid  his  act ;  to  take  the 
benefit  of  his  loan,  and  yet  avoid  andreverse  its  security,  would  be 
grossly  inequitable  and  unjust.     It  would  turn  a  rule  designed  as 
a  protection,  into  a  weapon  of  oflEence  and  injustice.     And  where 
the  trustee's  act  consists,  not  in  possessing  himself  of  the  property 
of  the  beneficiary  as  owner,  but  in  taking  collateral  security  for  a 
debt  honestly  due  him,  or  a  liability  justly  incurred,  the  rule  can 
have  no  application,  since  the  payment  of  the  debt  or  the  discharge 
of  the  liability  is  an  essential  prerequisite  of  the  avoidance.     And 
this  is  true  whether  the  pledge  be  taken  for  a  present  or  precedent 
debt     In  either  case  the  equity  to  be  regarded  equally  exists.     It 
is  npon  this  ground  that  the  case  of  Smith  v,  Lansing  (22  'S.  Y. 
520)  stands.     The  collateral  taken  there  was  after  the  creation  of 
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the  liability,  and  we  held  the  transaction  valid.  The  ground  of  the 
decision  was  distinctly  stated  to  be  that  the  association  had  reoeived 
the  direct  benefit  of  the  several  amounts  of  money  to  secure  wlmi 
the  bonds  were  given,  and  the  creditors  had  indirectly  received  the 
benefits  of  the  same  by  the  consequent  increase  of  the  asfiets;  and 
that,  upon  the  application  of  the  beneficiary  or  its  receiver,  the 
trustee  should  be  permitted  to  set  up  any  equities  whidi  existed, 
entitling  him  to  retain  the  property,  either  absolutely  or  as  secur- 
ity for  tne  moneys  advancea  or  liabilities  incurred.  Since,  ihm- 
fore,  in  the  case  of  a  pledge  delivered  as  security  for  a  just  and 
honest  debt,  the  principal  may  always  redeem  upon  payment,  and 
the  rule  of  equity  is  in  no  respect  different,'  we  do  not  see  that  it 
lias  any  application,  or  can  in  any  respect  modify  the  legal  relation 
of  the  parties. 

The  pledge  of  Bucker  and  its  validity  is,  however,  attacked  from 
another  and  a  different  direction.  It  is  argued  that  the  right  to 
make  the  mortgage  under  which  the  bonds  were  issued  is  given  by 
the  statute  (Laws  of  1850,  chap.  140,  §  28,  subd.  10),  and  is  limited 
to  an  authority,  "  from  time  to  time,  to  borrow  such  sums  of  monej 
as  may  be  necessary  for  completing  and  finishing,  or  operating  their 
railroad,  and  to  issue  and  dispose  of  their  bonds  for  any  amount  so 
borrowed,  and  to  mortgage  tneir  corporate  property  and  franchises 
to  secure  the  payment  of  any  debt  contracted  by  the  company  for 
the  purposes  aforesaid."  It  is  then  argued  that  the  railroad  cor- 
poration had  no  right  to  pledge  its  bonds  as  security  for  a  pre(«- 
dent  debt,  as  was  done  in  the  present  case.  But  if  the  preoedent 
debt  was  contracted  in  the  process  of  borrowing  money  for  the 
construction  or  operation  of  the  railroad,  we  do  not  see  that  the 
purpose  of  the  statute  is  at  all  violated  or  avoided-  Its  terms  do 
not  require  that  the  borrowing  and  the  issuing^  of  the  bonds  should 
be  BiAltaneons  acts.  The  former  may  na^mlly  and  pn,perlj 
precede  the  latter.  In  the  present  case  there  is  neither  proof  nor 
mtimation  that  the  loan  of  Kucker  was  for  a  purpose  outside  of  the 
statute,  but  on  the  contrary  all  the  facts  indicate  that  the  money  he 
advanced  went  actually  into  the  construction  of  the  road. 

"We  conclude,  therefore,  that  he  is  entitled  to  prove  so  many  of 
the  $810,000  of  bonds  as  he  holds,  and  can  produce  as  pledgee, 
and  share  in  the  distribution  accordingly  up  to  the  amonnt  of  his 
debt. 

It  was  error  to  reiect  the  bonds  held  by  Bucker  as  the  assignee 
of  the  Loan  and  Indemnity  Company,  and  those  which  he  re- 
ceived ajs  a  pledge  from  the  ^Bessemer  Company.  The  transactions 
relating  to  tnese  bonds  occurred  after  he  had  ceased  to  be  an  officer 
of  the  railroad  company,  and  when  he  occupied  toward  it  no  rela- 
tion of  trust  or  comidence  which  could,  on  any  theory,  expose  his 
action  to  scrutiny  or  criticism. 
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He  dealt,  therefore,  like  any  other  stranger,  and  is  entitled  to 
prove  snch  of  these  bonds  as  he  holds  as  pledgee  and  can  produce- 
for  that  purpose,  and  receive  the  dividenas  thereon  to  the  amonnt 
of  the  debts  respectively  which  the  bonds  were  pledged  to  secure. 
The  objection  niade  to  the  title  of  the  Loan  and  Indemnity  Com- 
pany that  it  violated  the  law  in  discounting  the  note  of  $25,000,. 
and  so  the  pledge  falls  with  it  (E.  S.  part  1,  tit.  20,  chap.  20,  §§  1 
and  5),  is  answered  by  a  reference  to  the  charter  of  the  company 
(Laws  of  1870,  p.  1803),  which  authorized  it  to  "  advance  moneys,, 
securities  and  credit  upon  any  property,  real  or  personal,"  and  by 
our  recent  decisions,  that,  even  if  the  note  discounted  was  void,  the 
loan  and  its  security  were  valid,  and  capable  of  being  enforced. 
(Pratt  V.  Short,  79  N.  Y.  437 ;  Pratt  v.  Eaton,  id.  449.) 

We  see  no  reason  to  disturb  the  conclusion  arrived  at  by  the 
referee  and  affirmed  by  the  General  Term  as  to  the  bonds  of  Henry 
W.  Johnson,  amounting  to  $40,500.  His  ownership  is  assailed  by 
Rucker,  who  claims  that  he  lacks  forty-two  bonds  of  those  origi- 
nally pledjged  to  him,  and  that  they  now  appear  in  Johnson's  pos- 
B^on.  The  latter  received  them  from  one  Ball,  who  was  a  con- 
tractor, and  who  got  them  from  the  railroad  company  in  settlement 
of  his  acGonnt.  As  Encker,  at  one  time,  surrendered  his  pledged 
bonds,  and  devoted  them  to  the  construction  of  the  road,  so  that  it 
was  possible  for  Ball  to  receive  them  rightfully,  we  do  not  see  that 
the  title  of  Johnson  is  imperfect,  or  that  Bucker  has  established 
anj  paramount  claim. 

Artemas  S.  Cady  was  found  by  the  referee  to  be  the  owner  of 
$31,000  of  tite  bonds,  and  the  pledgee  of  $34,000  more,  which  last 
were  held  afl  collateral  to  a  loan  of  $5000  and  interest.  The  loan 
was  through  the  Bessemer  Company,  to  whom  the  bonds  had  beea 
promised  upon  their  contract  for  construction.  The  referee  allowed 
tlie  bonds  owned  to  be  proved  in  full,  and  those  held  in  pledge  also 
in  full,  but  limiting  the  dividend  thereon  to  the  amount  of  the  loan 
and  interest. 

Inadequacy  of  consideration,  and  an  alleged  inability  of  a  rail- 
road corporation  to  apply  its  bonds  by  way  of  pledge,  at  least  as 
security  for  a  precedent  debt,  were  the  only  grounds  of  objection 
n^ed.  We  do  not  think  they  are  sound.  Since  Oady  was  neither 
officer  nor  director,  and  owed  no  duty  by  virtue  of  such  relation  to 
either  the  Bessemer  Company  or  the  railroad,  he  had  unquestion- 
ably the  right  to  take  as  large  a  "  margin"  for  his  loan  as  the  bor- 
rower was  willing  to  grant.  Nor  can  we  discern  any  valid  reason 
why  a  railroad  corporation  mav  not  dispose  of  its  bonds  by  way  of 
pledge  as  well  as  of  sale,  and  m  the  absence  of  proof  that  the  pro- 
ceeds of  the  loan  were,  with  the  knowledge  of  ooth  parties,  to  be 
applied  to  some  purpose  not  authorized  by  the  statute  permitting 
their  issue,  we  can  sec  no  reason,  as  has  already  been  said,  why 
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thej  might  not  be  used  as  a  pledge  to  eecnre  an  indebtednesB  abedy 
existing.  We  agree,  therefore,  as  to  these  bonds  with  the  con- 
clnsion  of  tlie  referee. 

Charles  D.  Bailey  bought  $10,000  of  the  bonds  of  the  old  com- 
pany from  E.  F.  Mead,  who  was,  at  the  time,  one  of  its  directors. 
After  the  consolidation  Bailey  was  allowed,  upon  the  surrender  of 
his  old  bonds,  to  receive  an  equivalent  amount  of  the  new  ones. 
It  is  objected  that  Mead  bought  these  bonds  of  his  company  at 
fifty-one  cents  on  a  dollar,  which  is  probably  true ;  that  oeing  a 
director  he  could  not  thus  buy  below  par  except  at  the  peril  of 
avoidance  by  the  courts  upon  the  application  of  the  corporation, 
which  must  be  conceded  (Cumberlana  Coal  Co.  v.  Sherman,  3«i 
Barb.  566  ;  Butts  v.  Wood,  37  N.  Y.  317 ;  Coleman  v.  Second  Ave. 
R.  R.,  38  id.  201);  that  his  title  was,  therefore,  defective,  which,  as 
between  himself  and  the  company,  may  be  granted;  and  that 
Bailey,  being  also  a  director,  was  not  protected  in  his  pnrohase. 
The  difficulty  is  an  utter  absence  of  proof  as  to  the  last  material 
fact.    We  do  not  know  the  date  of  Bailey's  purchase.    It  may  have 
been  before  he  was  elected  director.     It  so,  there  was  nothing  to 
affect  his  position  as  a  purehaser  for  value  and  in  good  faith,  aiil^ 
the  fact  that  he  knew  Mead  to  be  a  director  was  enough  to  put  Iiim 
on  inquiry  and  charge  him  with  constructive  notice  of  the  defect 
in  the  title.    We  cannot  so  decide.     A  director  may  be  the  lawful 
and  honest  holder  of  the  bonds  of  his  company.     There  is  no  pre- 
sumption to  the  contrary.     The  fact  is  not  even  just  ground  of 
suspicion.     The  referee,  therefore,  properly  allowed  the  $10,000  of 
bonds  to  be  proved  in  full.     As  to  the  remaining  $1500,  our  oon- 
clusion  is  different.     They  were  plainly  a  bonus,  taken  by  Bailev. 
while  a  director,  on  his  stock  subscription,  and  for  whicfi  he  paid 
nothing.     His  attempted  reversal  of  tne  process  is  wholly  ineffect- 
ual in  the  face  of  the  proved  action  of  the  company  authorizing  the 
bonds  to  be  given  as  a  bonus,  instead  of  the  stock.    We  cannot  sus- 
tain this  transaction.     Very  likely  the  stock  was  worthless,  bnt 
that  does  not  palliate  or  excuse  the  proceeding.    It  is  true  the  bond? 
were  exchanged  for  those  of  the  new  company,  and  that  fact  is  re- 
lied upon  to  make  him  a  holder  for  value,  and  as  a  ratification  by 
the  company.    But  either  view  is  answered  by  the  fact  that  he  was 
a  director  when  the  exchange  was  authorized  and  when  it  vas 
made.     He  had  the  power  and  the  opportunity  to  aid  in  an  effort 
to  ratify  his  previous  wrong,  while  his  obvious  duty  as  an  official 
was  exactly  the  reverse.     He  had  full  knowledge  of  all  the  facts 
and  did  not  act  in  good  faith.     The  $1500  of  bonds,  therefore, 
cannot  be  proved. 

These  views  involve  in  the  same  fate  the  bonds  of  both  Hall 
and  Benedict.  They  each  received  their  bonds  as  a  bonns 
while  they  were  directors  of  the  company,  and  remained  such 
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when  the  new  bonds  were  made  and  authorized  to  be  ex- 
changed. It  is  said  in  the  opinion  of  the  General  Term  that 
the  bonds  of  Hall  were  not  disputed.  That  is  a  mistake. 
Their  aUowance  by  the  referee  was  expressly  excepted  to  on  behalf 
of  Backer. 

The  bonds  of  Austin  Stevens  were  properly  allowed  to  be 
proved.  He  bought  them  of  Duncomb  who  was  a  director, 
and  whom  he  knew  to  be  such,  but  did  not  know  how  Duncomb 
obtained  them,  or  of  any  defect  in  his  title. 

Those  of  Daniel  H.  Temple  for  $5000  were  allowed  by  the 
referee,  but  rejected  by  the  General  Temu  They  were  taken 
by  him  of  Duncomb  m  pledge  for  a  precedent  debt.  As  a 
conseauence  he  cannot  be  aeemed  a  holder  for  value,  and  must 
be  held  to  have  taken  no  better  title  than  that  of  his  pledgor. 
(Taft  V.  Chapman,  50  N.  Y.  445 ;  Coddington  v.  Bay,  20  Johns. 
W5 ;  Stalker  v.  McDonald,  6  Hill,  93 ;  Weaver  v.  Barden, 
49  N.  Y.  286.)  The  title  of  Duncomb  was  vulnerable.  He 
got  his  original  bonds  from  the  conii)any,  partly  for  alleged 
sakry,  partfy  at  fifty-one  cents  on  the  dollar,  and  partly  as 
a  bonus  for  stock  subscription.  He  was  a  director  in  the  old 
i*ompany  while  thus  obtaining  the  bonds  and  a  director  in 
the  new  company  when  the  exchange  of  securities  was  made. 
His  title,  therefore,  was  bad  and  that  of  his  pledgee  must  fall 
with  it. 

As  to  the  bonds  of  Joshua  C.  Saunders,  there  appears  to  be 
no  doubt  that  he  was  the  actual  owner  and  holder  of  $6000 
of  them.  The  referep  so  finds,  and  the  evidence  warrants  his 
•conclusion.  The  balance  of  $21,000  were  held  by  him  as  col- 
lateral to  a  note  of  $1000.  Pending  the  inquiry  before  the 
referee  the  pledge  was  foreclosed  by  a  sale  at  auction,  and 
Saunders  testifies  that  through  such  sale  he  became  the  owner. 
His  testimony  is,  "these  bonds  I  now  own  by  sale  under  the 
power  given  in  the  note  under  which  they  were  hypothecated." 
That  is  all  we  know  about  it.  What  the  terms  of  the  note  were ; 
whether  before  sale  there  was  a  demacnd  of  payment  and  oppor- 
tunity to  redeem  (Milliken  v.  Dehon,  27  N.  Y.  364 ;  Lawrence  v. 
Maxwell,  53  id.  19);' whether  the  sale  was  on  notice  or  not,  and 
who  became  the  purchaser,  we  are  left  to  imagine.  We  are,  per- 
haps, bound  to  assiime  from  what  is  shown  that  he  bought  them  in 
at  the  sale.  He  does  not  assert  any  other  or  different  title.  If  so, 
he  must  still  be  tre^Lted  as  pledgee  since  he  had  no  right  to  buy. 
(Bryan  v.  Baldwin,  52  N.  Y.  232.)  Thie  rfeferee  correctlv  decided 
that  these  bonds  held  as  collateral  could  be  proved  in  full,  but  the 
dividend  payable  upon  them  should  be  limited  to  the  amount  of 
the  debt,  'the  pledge  appears  to  have  been  for  present  advances, 
so  that  Saunders  was  a  holder  for  value.    (Durbrow  v.  McDonald, 
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6  BoBw.  130;  Winne  v.  McDonald,  39  K  T.  283;  Mclfdlv. 
Tenth  National  Bank,  46  id.  825.)  The  modification  by  the  Gen- 
eral Term  which  tended  to  destroy  his  margin  was  erroneonfl. 

In  the  case  of  the  National  City  Bank  we  think  the  referee  vas 
wrong,  and  the  modification  niade  by  the  General  Tena  iras 
also  erroneous.  The  bank  loaned  $85,000  to  Greorge  W.  Mead, 
who  at  the  time  was  a  director  in  the  railroad  corporation,  and 
known  to  be  such,  taking  $70,000  of  the  bonds  as  collateral  There 
is  no  proof  that  the  bank  or  any  of  its  officers  had  any  knowledge 
of  a  defect  in  his  title.  That  tney  knew  him  to  be  a  director  was 
not  enough,  as  we  haye  already  said,  to  put  them  on  inqniij.  It 
is  further  claimed,  howeyer,  that  the  bank,  haying  a  capital  of 
$300,000.  yiolated  the  law  in  making  this  loan  to  Mead  of  IS.x- 
000.  (National  Bankmg  Act,  8§  5200,  6239,  U.  S.  Stats.)  The 
penalty  of  such  yiolation  is  fixed  by  the  act  itself,  and  consists  in 
proceedings  against  the  franchise  of  the  bank,  and  a  liability  for 
damages  of  the  offending  officers.  As  to  this  question,  which 
arises  imder  the  Federal  law,  and  respects  corporations  created  by 
its  authority,  we  must  follow  the  rulings  of  the  Federal  cotuIb,  and 
those  determine  yery  clearly  that  the  contract  of  loan  was  not  in- 
yalid  but  may  be  enforced*  (Grold-Mining  Lo.  v.  National  Bank, 
96  U.  S.  640.) 

As  to  the  claim  of  John  J.  Studwell  for  $70,000  of  bonds,  we 
must  be  guided  by  the  findings  of  the  referee,  that  Studwell,  by 
assignment  from  Cornell,  the  rark  Bank  and  The  National  Citi- 
zen? Bank,  acquired  their  rights  to  the  debts  held  by  them  re- 
spectiyely,  and  the  bonds  pledged  as  collateral.  BLis  title  as  pled- 
gee, deriyed  from  these  sources,  has  not  been  successfully  attacked; 
and  the  referee,  instead  of  limiting  him  to  the  proof  of  bonds 
equal  to  the  debts  secured,  should  naye  allowed  him  to  prove  all 
the  bonds  and  receiye  a  diyidend  thereon  to  an  amount  not  exceed- 
ing the  amount  of  the  debts  for  which  they  were  held  as  coUateraL 

The  claim  of  the  East  Riyer  National  Bank  ediould  be  corrected 
in  the  same  way.  It  should  be  allowed  to  proye  all  its  bonds  and 
share  in  the  distribution  to  the  amount  of  the  debt  for  which  it 
holds  them  as  security. 

The  bonds  of  Eliza  Hatfield,  held  by  her  to  the  amount  of  $30.- 
000,  were  allowed  by  the  referee  to  tne  extent  of  $2137,  and  no 
more.  This  was  the  amount  found  due  upon  the  debt  for  which 
the  bonds  were  held  a&  collateral.  The  referee's  finding  was  cor- 
rected at  Special  Term,  in  accordance  with  the  exception  filed  on 
the  claimant's  behalf,  and  it  was  determined  that  she  held  $13,000 
of  the  bonds  as  collateral,  and  should  be  entitled  to  receive  tiieir 
proper  dividend  up  to  the  sum  of  $2352.65,  and  owned  $8000  of 
said  bonds  absolutely.  There  is  evidently  still  an  error,  for  the 
two  sums  make  $21,000  of  bonds  instead  of  $20,000,  which  was 
the  whole  amount.  On  examining  the  exception,  wliich  was  allowed 
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by  the  Special  Term,  it  is  evident  that  the  collateral  bonds  were 
1087  to  1098,  both  inclnsive,  or  $12,000  instead  of  $13,000.  On 
this  daim,  therefore,  the  $8000  of  bonds  should  be  proved  in  full, 
and  also  the  remaining  $12,000 ;  bnt  on  these  last  no  dividend 
ahonld  be  paid  bevond  the  smn  of  $2352.65. 

The  bonds  of  George  W.  Mead,  to  the  amount  of  $19,500,  were 
disaflowed  by  the  referee,  bnt  allowed  by  the  General  Term,  at 
the  amounts  said  to  have  been  actually  paid  by  him.  The  evi- 
dence leads  us  to  prefer  the  conclusion  oi  the  referee.  It  is  ex- 
tremely doubtful  whether  Mead  paid  anvthing  whatever  for  the 
bonds.  His  position  as  director,  and  the  manner  in  which  he 
songht  to  use  it  for  his  own  benent,  make  it  very  clearly  our  duty 
to  avoid  the  whole  transaction  and  affirm  the  conclusion  of  the 
referee. 

As  to  the  Grocers'  Bank,  it  is  conceded  by  the  counsel  for  the 
receiver  that  we  can  do  no  more  than  affirm  the  conclusion  of  the 
General  Term. 

The  claim  of  William  R.  Kirkland  was  rejected  both  by  the 
referee  and  the  Gleneral  Term.  He  was  elected  president  of  the 
railroad  company  in  1873  and  his  salary  fixed  by  a  resolution  of 
the  board  of  directors  at  $5000  per  annum.  The  company  failed 
to  pay  and  gave  him  its  notes  for  $3500  and  $7000  oi  the  mort- 
gage bonds  as  collateral.  The  salary  was  honestly  due.  It  was  a 
jUBt  debt  against  the  company.  The  latter  has  no  possible  ^ound 
of  defence  against  it.  Why  might  not  such  a  debt,  fairly  and 
honestly  incurred,  in  the  absence  of  means  of  payment^  be  secured 
by  the  pledge  of  the  bonds  ?  Grant  that  the  creditor's  official  po- 
sition should  awake  scrutiny  and  sharpen  criticism.  Yet  the  right 
of  the  officer  to  fair  compensation  which  has  been  honestly  eai*ned 
is  as  clear  as  that  of  a  stran^r.  His  services  were  as  necessaiy  to 
the  construction  of  the  road  as  those  of  the  laborer  who  laid  the 
rails.  The  president  took  the  bonds  merely  in  pledge.  The  right 
of  redemption  remained.  The  company  could  at  any  time  have 
re-possessed  its  bonds  upon  the  condition,  surely  equitable,  of  pay- 
ing the  debt  it  owed.  No  undue  or  improper  advantage  was  ob- 
tained. We  are  of  opinion,  therefore,  tnat  Kirkland  is  entitled  to 
prove  his  bonds,  and  share  in  the  distribution  on  that  basis. 

The  Seaman's  Bank  for  Savings  also  appeals  from  the  order 
which  excludes  it  from  the  benefit  of  $2000  of  bonds  held  as  col- 
lateral. It  appears  that  the  company  was  indebted  to  the  bank  for 
rent,  and  these  bonds  were  turned  out  as  security.  The  bank  had 
the  right  to  demand  and  receive  them.  No  possible  ground  of 
objection  occurs  to  us  except  an  asseHion  that  such  use  of  the 
bonds  was  not  justified  by  the  lawful  purposes  of  their  issue,  and 
the  perversion  was  of  course  known  to  tne  pledgee.  But  such  a 
construction  would  be  altogether  too  rigid  and  narrow.  A  business 
office  was  essential  and  necessary  and  fairly  embraced  within  the 
4  A.  &  £.  R  Cas.— 20 
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authority  to  issue  bonds  for  the  purpose  of  bnilding,  operating  and 
maintaining  a  railroad.  It  was  a  necessary  and  indispensable  aid 
to  the  end  sought  to  be  accomplished.  Aj9  the  bank  was  merely  a 
creditor,  it  had  the  right  to  iiu  'ft  upon  security  for  its  rent,  and 
having  received  a  pledge  of  the  bonds  to  hold  them,  and  prove 
them  to  their  full  amount,  and  receive  a  dividend  thereon,  not  ex- 
ceeding the  amount  of  their  debt 

We  are  satisfied  with  the  conclusion  reached  as  to  the  bonds  of 
Mordecai  M.  Smith.  As  to  $9000  of  them  he  was  found  to  be 
purchaser  and  owner  and  permitted  to  prove  them  as  such.  As  to 
the  lar^r  amount,  all  parties  seem  to  concur  in  treating  the  alleged 
title  of  Wiley,  obtained  upon  a  sale  of  the  collateral  at  auction,  as 
not  affecting  results.  To  give  it  effective  force  in.  the  absence  of 
definite  proof  as  to  its  regularity  and  propriety,  and  under  the  cir- 
cumstances of  suspicion  which  surround  it,  would  hardly  be  justi- 
fiable ;  and  since  all  his  rights  were  assigned  to  the  parties  for 
whom  he  evidently  acted,  it  is  proner  to  dismiss  it  from  considera- 
tion,  and  treat  the  case  as  if  he  had  not  intervened.  The  firm  of 
Mead  &  Clark  made  certain  advances  to  the  raOroad  company  upon 
the  faith  of  these  bonds  pledged  with  them  as  collateral  security. 
Since  both  were  directors  the  transaction,  even  if  open  to  criticism, 
and  liable  to  avoidance,  was  modified  by  the  further  fact  that  the 
bonds  were  pledged  for  actaal  advances,  and  therefore  the  avoid- 
ance could  only  be  made  upon  condition  of  the  repavment  of  the 
advances.  Mead  &  Clark  could  assign  to  Smith  tneir  debt  due 
from  the  company  and  the  collateral  with  it,  though  not  as  their 
own  property  or  in  derogation  of  the  rights  of  the  original 
pledgor.  (Nash  v.  Mosher,  19  Wend. 431 ;  "White  v.  Platt26  I)en. 
269  ;  Hays  v.  Riddle,  1  Sandf .  248  ;  Lewis  v.  Mott,  36  N.  Y.  395.) 
By  the  assignment  to  Smith  he  acquired  the  rights  of  Mead  &  Clark 
to  the  extent  of  their  advances,  and  was  properly  allowed  to  prove 
his  bonds  as  securitv  for  that  amount. 

We  should  modity  the  orders  of  the  Special  and  General  Terms 
to  correspond  with  these  views  if  the  facfs  before  us  would  admit 
of  so  domg  with  absolute  accuracy ;  but  as  we  cannot  say  what 
bonds  may  or  may  not  be  produced  and  proved  under  our  rulings 
we  reverse  the  oiders  of  the  Special  ana  General  Terms  and  re- 
mand the  case  to  the  Special  Tidrm  for  a  further  hearing,  costs  to 
be  adjusted  below. 

All  concur. 

Ordered  accordingly. 


The  fact  that  directors  of  corporations  are  fidudaries  does  not  preclude 
them  from  dealing  with  their  company.  They  may  borrow  from  it,  lend  to 
it,  or  deal  with  it  in  any  manner  the  same  as  other  persons.  But  they  must 
deal^  fairly  and  not  fraudulently  or  oppressively.  Harts  «.  Brown,  77  III.  226. 
Their  dealings  with  their  company  though  not  per  se  void,  are  voidable  upon 
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tfie  company's  suit    Ashhurst's  Appeal,  60  Pa.  St.  290;  Stewart  v.  Lehigh 

VaL  R.  ti  Co.,  88  N.  J.  L.  605. 

CompenBation.    Thus,  the  company  objecting,  directors  cannot  bind  it  by 

a  contract  made  by  themselves  with  reference  to  their  own  compensation  or 

employment.      Gardner  «.  Butler,  80  N.  J.  £q.  702;  Blatchford  v.  Ross,  5 

Abb.  Pr.  N.  8.  484;  Butts  v.  Wood,  87  N.  Y.  817;  8.  C,  88  Barb.  181.     See 

also  Og^en  v.  Murray,  89  K  T.  202;  Leyisse  e.  Shreveport  C.  R.  Co.,  27  La. 
Ann.  $4.1. 

Debts.    Directors  cannot  by  resolution  as  directors,  create,  reyiye  or  con- 
tinue a  debt  to  themselyes  and  affainst  their  company.     Coleman  «.  Second 
A.Te.  It.  B.  Co.,  88  N.  Y.  201.     ]Nor  can  they  make  the  corporation  assume  a 
debt  due  a  third  person  for  which  they  are  personally  responsible.     Stark 
Bank  ««  u.  S.  Pottery  Co.,  84  Vt.  144.     They  cannot  use  the  funds  of  the 
^i&pauy  to  pay  a  note  made  by  them  to  the  president  of  the  company,  but 
^or  ita  benefit.     GkiUery  v.  National  Exchange  Bank,  41  Mich.  169.     They 
^iiot  Tote  that  a  payment  be  indorsed  upon  their  notes  to  the  company, 
^ord  V.  Miller,  82  Conn.  548.      See  also.  First  Natl.  Bank  «.  Gifford,  47 
^.^4,  575;  Drury  v.  Cross,  7  Wall.  802;  Jackson  e.  Ludeling,  21  Wall.  616; 
Richards  o.  New  Hampshire  L  Co.,  48  N.  Y.  268;  Coons  v.  Tome,  9  Fed.  Rep. 

An  assignment  by  the  president  and  lessee  of  a  corporation  of  its  property 
for  the  payment  of  his  individual  debts  is  in  breach  of  trust.  Conro  9.  Port 
Henry  t  Co.,  12  Barb.  27.     A  bankpresident  cannot  certify  his  own  checks 

rn  his  bank.  Claflin  v.  F.  &  C.  Bank,  24  How.  Pr.  1 ;  S.  C.  25  N.  Y.  298. 
can  alNink  cashier  bind  it  as  an  accommodation  indorser  of  his  own  note. 
West  St  Louis  Say.  Bank  9.  Shawnee  Co.  Bank,  95  U.  S.  557;  S.  C.  8  Dill. 
403. 

Construction  Contracts.  Officers  of  a  corporation  cannot  bind  it  by  con- 
Btraction  contracts  made  directly  with  themselyes  or  in  which  they  haye  a 
secret  interest.  Wardell  v.  Railroad,  108  U.  S.  651 ;  Ryan  v.  Leayenworth, 
etc.,  R.  Co.,  21  Kan.  865;  Wardell «.  U.  R.  R.  Co.  4  Dill.  880;  Bestor  v. 
Wathen,  60  111.  188;  European,  etc.,  R.  Co.  «.  Poor,  59  Me.  277;  Paine  e. 
Lake  Erie,  etc.,  R.  Co.,  81  Ind.  288;  Port  v,  Russell,  86  Ind.  60;  and  a  presi- 
dent of  a  railway  corporation  taking  an  assignment  of  such  a  contract  will 
hold  it  in  trust  for  his  company.  Kisley  v,  Indianapolis,  etc.,  R.  Co.  1  Hun, 
^02;  8.  C.  62  N.  Y.  240.  See  also,  P.  &  P.  M.  R.  Co.  v.  Dewey,  14  Mich. 
477.  But  a  contract  made  between  two  corporations  through  their  respectiye 
boards  of  directors  is  not  yoidable  at  the  election  of  one  of  the  parties  thereto 
from  the  mere  circumstance  that  a  minority  of  its  board  of  directolrs  are  also 
■directors  of  the  other  compuiy.  U.  S.  R.  S.  Co.  t>.  A.  &  G.  W.  R  Co.,  84 
Ohio  3t.  450;  and  see  Mayor  v.  Inman,  57  Ga.  871.  But  compare  Godin  v. 
Cincinnati,  etc.,  R  Co.  169,  and  Presidents.  San  Diego,  etc.,  Co.,  44  Cal.  106, 
and  a  directors  contract  with  his  company  is  enforceable  as  to  third  persons, 
the  company  not  resisting.  Stewart  o.  Lehigh  Yal.  R  Co.,  88  N.  J.  L.  505. 
yj  statute  a  contractor  with  a  corporation  may  be  disqualified  from  becom- 
ing a  director  of  it     Foster  v.  Oxford,  etc.,  R  Co.,  76  £.  C.  L.  R  [18  C. 

Contracts  with  reference  to  the  purchase  and  sale  of  corporate  property, 
^^i^ectors  cannot,  without  special  authority  so  to  do,  bind  their  company  by 
-ft  sale  of  any  of  its  property,  for  example,  a  patent,  which  is  essential  for  the 
^aoBaction  of  its  customary  business.  Abbott  v.  Am.  Hard  Rub.  Co.,  88 
wb.  578.  They  cannot  conyey  the  company's  property  as  their  own 
(Pennsylyania  Co.'s  Appeal,  80  Pa.  St.  265),  nor  sell  it  to  themselves  (Gray 
^'  N.  Y.  &  v.  St.  Co.,  8  Hun,  888),  nor  convey  it  in  trust  to  certain  of  their 
nomber,  as  trustee  (Ogden  v.  Murray,  89  N.  T.  202;  but  see  Ellis  v.  B.  H.  & 
£.  R.  Co.,  107  Mass.  1),  nor  organize  a  new  company  and  sell  out  to  it  (Cole- 
^nun  «.  Second  Ave.  R.  Co.,  88  N.  Y.  201.    See  also  Cumberland  C.  &  L  Co. 


908    INTEBNATIONAL  AND  G.  N.   R.  B.  CO.  V.  BBSMOND. 

o.  Sherman,  80  Barb.  553;  Cumberland  C.  &I.  Co. «.  Parish,  42  Hd.S96). 
Kor  can  directors,  or  a  superintendent  of  a  company  purchase  its  property  ife 
a  judicial  sale  thereof.  Harts  v.  Brown,  77  111.  226 ;  Cook  «.  Berlin  WookBL 
M.  Co.,  43  Wis.  447;  Coy.  &  Lex.  li.  Co.  9.  Bowler,  9  Bush  [K;.],4ia 
Cumberland,  etc.,  Co. «.  Sherman,  30  Barb.  658;  Hoyle  v.  Plattsburg,  etc,  B. 
Co.,  54  N.  Y.  814.  Directors  taking  conveyances  of  their  company^  property 
to  themselves  will  hold  as  trustees  for  their  companies  (B.  N.  T.  &  £.  R. 
Co.  V.  Lampson,  47  Barb.  583;  Blake  v.  Buffalo  Creek  R.  Co.,  56  N.  T.  465), 
and  agents  of  a  company  to  buy  land  for  it  must  not  accept  a  commisuoa 
from  vendor  (Morrison  v.  Ogdensburg,  etc.,  R.  Co.,  62  Barb.  173),  nor  osy 
they  buy  the  land  themselves  and  sell  it  to  the  company  at  an  advance  rate. 
McAleer  9.  Murray,  58  Pa.  St.  126. 
A  director's  incapacity  to  deal  on  his  own  behalf  in  respect  to  the  corporste 

groperty,  is  not  limited  to  the  particular  times  when  he  is  acting  as  director, 
ut  continues  during  the  period  of  his  directorship.  Hoyle  «.  Plattsbaig, 
etc.,  R.  Co.,  54  N.  T.  814.  And  promoters  of  a  company  acting  as  its  agents 
are  fiduciaries.  Simons  0.  V.  O.  &  M.  Co.,  61  Pa.  St.  202;  Rice^a  Appeal,  79 
Pa.  St.  168.  Any  agreement  to  influence  directors  or  other  corporate  agents 
to  act  for  the  benefit  of  others  and  to  the  prejudice  of  their  companies  ii 
fraudulent  and  void.    Bliss  «.  Watterson,  45  N.  T.  22 ;  S.  C.  52  Barb.  335. 

But  directors'  contracts  for  their  own  benefit  are  supported  where  the 
fiduciary  relation  was  terminated  before  the  contract  was  made,  and  also 
where  the  stockholders  consent  to,  or  ratify  it.  Ashhurst^a  Appeal,  60  Pa. 
St  290;  Olcott  c.  Tioga  R.  Co.,  27  N.  Y.  546. 

One  who  is  president  and  a  director  of  a  railway  does  not  sustain  such  a 
fiduciary  relation  to  stockholders  as  will  render  voidable  a  purchase  by  him 
of  the  stock  of  the  company  from  a  non-ofiScial  stockholder,  made  without 
disclosure  by  the  president  of  the  company's  financial  iirosperity,  and  for  less 
than  the  true  value  of  the  stock.  Board  of  Commissioners  v.  Reynolds^  44 
Ind.  509. 

Nor  are  mere  instruments  of  the  company,  who  sustain  no  confidential  re- 
lations to  it  within  the  rules  applicable  to  fiduciaries.  Deep  Rev.  O.  M.  Co. 
f>.  Fox,  4  Ire.  £q.  [N.  C]  61;  and  see  Cook  9.  Berfin  W.  M.  Co.,  43  Wis. 
447. 
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V. 

Paul  Bbesiond. 

(68  Taxu  ReporU  96.    March  19,  1880.) 

The  consolidntion  of  the  Houston  and  Great  Northern,  and  the  TntemstioDaT 
Railway  companies,  was  unauthorized  and  wrongful  as  to  a  stockholder  of 
the  former  company  objecting  thereto,  and  the  same  having  been  consiun* 
mated  by  a  wrongful  appropriation  of  the  stork holder^s  equitable  interest, 
the  consolidated  company  was  equitably  bound  to  him  therefor. 

The  two  railway  enterprises' differed  so  widely  in  their  startinpr  points^snd 
the  region  of  country  to  be  traversed,  that  sn  original  subscriber  to  the 
Houston  and  Great  Northern  Company  might  well  object  that  he  had  not  agreed 
to  or  authorized  such  a  union,  nor  did  he,  by  failing  to  object  to  aaubeeqneot 
enlargement  of  the  charter,  which,  whether  it  actually  gave  snch  power  or 
not,  did  not,  on  its  face,  purport  to  give  any  power  to  conaolidate,  pradnde 
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tmaelt  from  objecting  to  a  consolidation  making  so  fundamental  a  chango 
Id  the  objects  of  the  corporation.* 

A  stockholder  in  a  railway  company  which,  against  his  protest,  has  been 
consolidated  without  authority  of  law  with  another  company,  by  the  action 
of  other  stockholders,  and  whose  equitable  interest  has  been  wrongfully  ap- 
propriated by  the  consolidated  company,  cannot  maintain  an  action  for  the 
injury  against  the  directors  of  the  company,  as  such ;  nor  are  the  directors 
responsible  to  the  corporation  for  a  consolidation  effected  by  act  of  the  stock- 
holders. 

A  stockholder  in  a  railway  company,  against  whose  protest  a  consolidation 
wss  illegally  effected  by  the  company  with  another  railway  company,  delayed 
for  more  than  two  years  the  institution  of  Droceedings  against  the  consolidated 
company  for  the  appropriation  of  his  equitable  interests:  fields  that  while  the 
dels?  might  preclude  him  from  enjoyinff  the  further  prosecution  of  the  con- 
flolidated  enterprise,  it  did  not  prevent  him  from  following  up  his  equitable 
interest  in  the  hands  of  a  corporation,  which,  by  appropriating  it  without 
authority,  became  equitably  bound  to  compensate  him  therefor. 

A  railway  company,  in  an  action  against  it  by  a  stockholder  for  wrongful 
conversion  of  his  interests,  is  not  precluded  by  the  erroneous  estimates  of 
its  officials,  embodied  in  a  published  report,  from  showing  the  true  value  of 
its  assets. 

Appkal  from  Harris.  Tried  below  before  the  Hod.  Jamea 
Masterson. 

Suit  by  Paul  Bremond,  brought  on  the  3d  day  of  December, 
A.  D.  1875,  against  the  Houston  and  Great  Northern  B.  R.  Co.,  the 
Interaationaland  Great  Northern  R.  E.  Co.,  and  against  W.  E. 
Dodge,  Jacob  S.  Wetmore,  Wra.  M.  Eice,  C.  Ennis,  G.  A.  Grow, 
W.  J.  Hutchins,  W.  W.  Phelps  and  C.  E.  Noble,  seeking  a  re- 
«oyery  of  sixty  thousand  dollars  as  his  interest  in  the  stock  of  the 
Houston  and  Great  Northern  R.  R.  Co. 

He  alleged  that  in  1870  he  subscribed  for  $100,000  stock  in  the 
Houston  and  Great  Northern  R.  R.  Co.,  paid  on  it  all  instalments 
ever  demanded  of  him,  aggregating  $40,000  paid  up  to  24th  of 
November,  1871^ 

He  alleged  that  the  company  was  incorporated  October  22, 1866, 
and  that  the  individual  defendants  were  its  directors  on  the  Ist  day 
of  January,  1874,  and  the  conapany  was,  on  that  day,  consolidated 
with  the  International  R.  R.  Co.,  under  the  name  of  tlie  "  Inter- 
national and  Great  Northern  R.  R.  Co.,"  and  that  said  directors, 
without  beinff  properly  authorized,  transferred  all  of  the  assets, 
franchises  ana  effects  of  his  company  to  the  new  company,  having 
constituted  themselves  directors  in  the  new  company. 

He  alleged  this  transfer  and  consolidation  to  be  a  conversion  of 
his  property ;  that  it  was  procured  by  the  directors  by  breach  of 
tnist,  faith  and  confidence,  and  that  the  assets  were  received  by  the 
consolidated  company  in  collusion  with  them. 

*In  the  opinion  of  Associate  Judge  Gk>uld,-  the  policy  of  the  state,  now  con- 
tained in  the  constitution,  to  forbid  consolidation  of  parallel  and  competing 
railroads,  was  indicated  in  1873  by  like  restrictions  inserted  in  numerous 
charters,  then  granted;  and  it  was  not  the  design  of  the  act  of  May  8,  1878, 
ito  depart  from  that  policy  and  confer  an  unlimited  power  of  consolidation. 
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He  alleged  that  the  company  had  large  assets ;  that  his  interest 
was  worth  $50,000 ;  and  claimed  the  recovery  back  of  the  instal- 
ments paid  and  interest  thereon,  or  the  yalue  of  his  stock  and  in- 
terest in  the  company,  from  the  defendants,  all  of  whom,  he  alleged, 
frandnlently  and  coUnsiyely  united  to  destroy  and  oonyert  his 
property  against  his  repeated  protests. 

]Jef endants  answered  with : 

1.  General  demurrer. 

2.  Greneral  denial 

3.  Admitted  the  consolidation,  but  justified  the  same  on  the  fol 
lowing  grounds,  viz. : 

That  m  1871,  the  directors  of  the  Houston  and  Grreat  Northern 
B.  K  Co.  purchased  the  property  franchises  of  the  Houston  Tap 
and  Brazoria  B.  B.  Co.,  wnich  was  an  incorporation  under  the  law» 
of  Texas ;  that  the  purchase  was  approved  by  the  stockholders  in 
the  company,  including  plaintifi,  and  that  in  the  charter  of  the 
<<  Tap"  was  a  provision  that  it  might  consolidate  with  any  other 
company,  by  a  vote  of  two-thirds  oi  its  stockholders. 

That  on  the  8th  day  of  May,  1873,  the  legislature  of  Texas 

?a8sed  an  act  consolidating  the  Houston  and  Great  Northern  R  K 
!o.  with  the  Houston  Tap  and  Brazoria  B.  B.  Co.,  by  which 
it  granted  to  the  former  all  the  franchises  and  privileges  of  the 
latter ;  that  in  the  charter  of  the  latter  was  a  provision  authorizing 
its  consolidation  with  any  other  company.  This,  they  claimed, 
passed  to  and  was  bestowed  on  the  Houston  and  Great  Northern 
B.  B.  Co.  by  this  act. 

4.  They  pleaded  that  the  consolidation  was  effected  by  a  vot^  of 
more  than  two-thirds  of  the  stockholders,  at  a  special  meeting  called 
for  that  purpose,  September  27, 1873,  and  attached  the  proceedings 
of  the  meeting,  showing  the  vote,  and  the  articles  showing  the  terms 
of  the  consolidation,  which  they  justify,  and  plead  that  it  has  be^ 
ratified  by  the  legislature. 

5.  They  pleaded  that  as  far  back  as  February,  1872,  articles  of 
agreement  to  consolidate  were  in  existence,  and  had  been  ratified 
by  the  stockholders,  of  the  same  purport  as  those  of  the  actual  con- 
solidation, and  thej  exhibited  tnem,  and  that  from  that  date 
on  the  two  companies  were  operated  as  one  consolidated  company. 

That  plaintiff,  knowing  these  things,  and  taking  no  steps  to  pre- 
vent it,  was  estopped  to  complain  of  them. 

A  jury  was  waived,  cause  submitted  to  the  court,  and  jud^ent 
for  appellee  against  appellants,  for  $43,182.30,  who  gave  notice  of 

api 

The  appellants  severed  in  their  assignments,  and  the  direeton, 
Wm.  E.  jJodge,  J.  S.  Wetmore,  Cornelius  Ennis,  Moses  Taylor, 
Wm.  M.  Bice,  and  Gulusha  A.  Grow,  assigned  errors,  apparent 
from  the  opinion. 

The  Houston  and  Great  Northern  B.  B.  Co.  was  incorporated 
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by  act  of  the  legislature  of  Texas,  on  the  22d  of  October,  1866, 
for  the  purpose  of  constructing  a  railroad  from  Houston  to  Bed 
river,  passing  as  near  Montgomery,  Hnntsville,  Crockett,  Busk  and 
Tyler  as  practicable. 

Ko  section  of  the  charter  contained  authority  to  consolidate. 

It  was  agreed  that  the  Houston  and  Great  ]N  orthem  B.  B.  Co. 
coDsolidated  with  the  International  B.  B.  Co.,  and  the  consolidated 
company  was  called  the  International  and  Great  Northern  B.  B. 
Co.  and  that  ^^from  about  the  firet  of  January,  1874,  the  consolida- 
tion, merge  and  mingling,  has  been  perfect  as  one  road,"  and  that 
^  the  road's  assets,  francnises  and  effects,  and  capital  stock  of  the 
two  companies,  were  from  that  time  claimed,  owned  and  used  by 
the  consolidated  company." 

It  was  further  a^eed  that  Paul  Bremond,  in  1870,  subscribed 
for  one  thousand  snares,  of  one  hundred  dollars  each,  in  the  stock 
of  the  Houston  and  Great  Northern  B.  B.  Co.,  and  paid  all  calls 
made  on  him  therefor,  amounting  to  $40,000  ^^paid  up,"  by  the 
24th  day  of  November,  1871. 

Bremond  protested  against  the  consolidation  repeatedly,  verbally 
and  by  letter. 

The  International  B.  B.  Co.  was  an  incorporation  under  act  of 
the  legislature  of  Texas,  of  5th  of  August,  1870,  ^  and  it  was 
agreed  that  the  only  section  of  its  charter,  referring  to  the  subject 
matter  of  this  suit,"  is  section  14,  which  does  not  seem  to  give 
that  company  the  power  to  consolidate. 

The  directors  of  the  Houston  and  Great  Northern  B.  B.  in  1872 
and  1873,  and  at  time  of  consolidation,  were  W.  E.  Dodge,  Wm. 
M.  Bice,  G.  A.  Grow,  Moses  Taylor,  Jacob  S.  Wetmore,  C.  Ennis, 
W.  J.  Hutchins,  W.  W.  Phelps  and  C.  E.  Noble,  until  his  resigna- 
tion in  September,  1873. 

At  a  meeting  of  the  board  of  directors,  on  the  19th  of  February, 
1872,  in  New  York  city,  at  which  appellants  Tavlor,  Dodge,  Wet- 
more  and  Bice  were  present,  there  was  adoptea  an  ^cement  to 
consolidate  the  Houston  and  Great  Northern  B.  B.  Od.  with  the 
International  B.  B.  Co.,  and  the  officers  were  directed  to  execute 
the  same,  when  the  International  should  adopt  them. 

The  articles  of  agreement  began  by  suggesting  the  expediency  of 
getting  further  legislative  enactment  to  aumorize  consolidation,  and 
postponed  the  consunmiation  of  it  until  such  legislation  could  be 
obtamed,  or  the  impossibility  of  obtaining  it  ascertained  ;  "but  in 
the  meantime,  the  mterest  of  the  two  companies  shall  be  consid- 
ered one  interest,  snd  managed  in  view  to  such  consolidation." 

From  that  date  the  administration  of  the  two  companies  should 
be  one,  each  board  to  retain  its  own  existence,  the  direction  of  the 
business  of  the  two  companies  to  be  in  the  hands  of  a  joint 
board. 

The  basis  of  consolidation  was,  that  the  stock  of  each  company 
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was  to  be  called  in  and  cancelled,  and  $5,000,000  of  stock  of  the 
consolidated  company  issued  to  represent  property  of  every  de- 
scription belonging  to  the  joint  companies,  and  divided  by  dving 
to  tlie  stockliolders  of  the  International  twenty-three  thousand  four 
hundred  and  thirty  shares,  and  to  the  Houston  and  Great  Korthern 
K.  B.  Co.  twenty-six  thousand  five  hundred  and  seventy  shares. 

From  that  date  the  earnings  of  the  two  companies  should  be 
considered  as  belonging  to  the  joint  companies,  and  the  expenses 
as  joint  expenses,  but  tlie  accounts  and  management  of  the  funds 
should  be  directed  as  theretofore  by  the  officers  of  the  respective 
companies,  until  permanent  consolidation  was  efFected. 

This  agreement  was  signed  by  J.  Sandford  Barnes,  preddent  of 
the  International,  and  defendant  Grow,  as  president  of  the  Honeton 
and  Great  Northern  R.  R.  Co. 

The  agreement  was  adopted,  subject  to  the  rejection  of  their 
stockholders,  by  a  three-fourths  vote. 

Defendant  Grow,  in  behalf  of  defendants,  testified  he  was  the 
president  of  both  of  the  companies  in  the  years  1872  and  1873, 
and  up  to  the  time  of  consolidation,  and  was  president  of  the  con- 
solidated company  from  its  existence  till  July,  1874.  He  never 
heard  any  talk  of  consolidation  until  he  went  to  New  York,  imme- 
diately before  the  meeting  of  February  19,  1872. 

The  agreement  of  the  19th  of  February,  1872,  was  signed  by 
him  as  president  of  the  Houston  and  Great  Northern  R.  R  Co.,  by 
direction  and  order  of  the  board  of  directors.  The  articles  in  effect 
were  an  agreement  for  pooling  the  earnings  of  the  two  roads,  and 
providing  for  operating  them  as  one  road,  expenses  to  be  joint  ex- 
penses, receipts  to  be  joint  receipts,  with  one  set  of  officers  so  as  to 
save  expenses  of  two.  This  agreement  was  entered  into  by  the 
directors  of  the  Houston  and  Great  Northern  R.  R.  Co.,  at  a  direc- 
tors' meeting  in  the  city  of  New  York.  Separate  accounts  were, 
however,  to  be  kept  by  each  road,  until  the  two  roads  were  actually 
consolidated,  and  the  accounts  were  so  kept.  So  soon  as  the  agree- 
ment was  executed,  it  was  shown  to  the  stockholders  present,  and 
to  those  in  New  York,  for  their  approval.  Nothing  was  done 
under  the  agreement  until  the  assent  to  it  by  the  stockholders,  as 
reported  to  the  stockholders'  meeting  in  December,  1872.  He 
showed  the  agreement  to  Mr.  Bi-emonOj'and  after  reading  it  throngh, 
he  expressed  his  disapproval  and  refused  to  give  his  assent.  Be 
had  afterwards  different  conversations  with  Bremond,  and  he  in  all 
of  them  expressed  his  opposition  to  the  consolidation.  The  two 
roads  were  run  and  operated  under  this  agreement  from  flbout  April 
1, 1872,  till  September  27, 1873 :  "  By  changing  the  line  of  the  road 
so  as  to  intersect  the  International  at  or  near  Palestine,  we  cut  off 
competition  of  the  Trinity  boats,  and  by  making  this  agreement, 
competition  between  the  two  roads  was  prevented  ;  and  by  using 
50  miles  of  the  track  of  the  International  we  were  enabled  to  reacn 
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Tyler  much  earlier,  and  saved  tliree-fonrths  of  a  million  of  dollars 
in  ontlaj.  Many  of  the  stockholders  were  common  to  both  roads, 
and  others  thought  consolidation  better  to  avoid  expense  and  com- 
petition, and  because  of  the  lack  of  power  to  make  a  legal  consoli- 
dation, they  entered  into  this  pooling  business." 

On  all  tnese  considerations,  the  directors  of  the  Houston  and 
Great  Northern  R.  E.  Co.  thought  it  wise,  and  thinking  that  they 
had  no  power  to  consolidate  made  this  arrangement,  intending  to 
consolidate  when  they  could. 

Grow  further  testified  that  "  at  the  time  of  the  agreement  by  the 
directors,  of  Feb.  19,  1872,  to  consolidate  the  Houston  and  Great 
Northern  R.  E.  Co.,  we  had  run  a  line  east  of  the  line  to  Palestine, 
and  this  line  was  changed  by  the  directors  with  the  view  of  consol- 
idating with  the  international,  which,  for  reasons  here  given,  they 
thought  desirable.  We  built  the  road  to  Palestine  before  submit- 
ting the  articles  of  agreement  to  consolidate,  made  by  the  directors 
to  a  stockholders'  meeting;  never  reported  it  to  a  stockholders' 
meeting  until  December,  1872,  and  the  road  was  then  built  to  Pal- 
estine. If  consolidation  was  had,  it  was  better  to  build  to  Pales- 
tine. If  it  had  not  been  consolidated,  that  eastern  line  would  have 
been  built." 

On  the  29th  of  August,  1872,  this  board  of  directors,  acting  with 
the  directors  of  the  International  RR.  Co.,  constituting  a  "  joint 
board,"  decided  to  issue  bonds  to  $10,000  per  mile,  the  principal 
and  interest  of  each  company  to  be  guaranteed  by  the  other  com- 
pany. 

On  July  15,  1873,  the  board  of  directors,  present  defendants 
Grow,  Dodge,  Rice,  Ennis  and  Wetmore,  passed  a  resolution  ac- 
cepting an  act  of  the  legislature  of  Texas,  of  May  8,  1873,  entitled 
^*  An  act  to  consolidate  the  Houston  Tap  and  Brazoria  Railway, 
the  Huntsville  Branch  Railway,  and  Victoria  and  Columbia  Railway 
with  the  Houston  and  Great  Northern  Railroad," 

At  the  same  meeting,  the  directors  drafted  and  approved  articles 
of  consolidation  of  the  capital  stock  and  franchises  of  the  Houston 
and  Great  Northern  R.  R.  Co.,  with  the  capital  stock  and  franchises 
of  the  International  R.  R.  Co.,  subject  to  the  ratification  of  the 
stockholders.  They  gave  to  the  consolidated  company  the  name  of 
International  and  Great  Northern  R.  R  Co.,  and  conveyed  to  and 
vested  in  tliat  company  all  the  debts,  effects,  franchises,  etc.,  of  the 
two  companies. 

At  the  same  meeting,  they  appointed  three  of  their  number,  de- 
fendants Dodge,  Taylor  and  Rice,  a  committee  to  name  the  mem- 
bers of  the  board  of  directors  of  this  new  company,  who,  on 
September  16,  1873,  reported  to  the  board  of  directors  the  names 
of  all  the  board  of  the  Houston  and  Great  Northera  R.  R.  Co., 
themselves  included,  as  a  part  of  the  board  of  the  new  company. 

On  the  2d  of  September,  1873,  the  board  of  directors  called  a 
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special  meeting  of  the  stockholders  of  the  Hoaston  and  Great 
iJ^orthem  R  K.  Co.  to  convene  September  27, 1873,  toconfiiderihe 
proposition  of  consolidating  said  road  with  the  "  International,'* 
under  authority  of  the  act  of  the  legislature  of  May  8, 1873. 

At  this  special  meeting  of  the  stockholders  defendant  Grow  pre- 
sided, and  out  of  the  sixty  thousand  shares  of  the  company,  mere 
were  present  forty-four  thousand  five  hundred  and  f orty-fieven,  of 
which  all  but  twenty-five  voted  for  the  consolidation,  mergine  the 
Houston  and  Great  JN'orthem  R.  R.  Co.  with  the  International,  and 
vesting  all  its  assets  in  the  new  company.  Bremond  sent  his  pro- 
test to  the  meeting.  At  the  conclusion  it  was  resolved  that  nndl 
the  organization  of  the  new  board  the  control  and  management  of 
the  two  companies  were  continued  as  at  that  time.  The  defend- 
ants were  named  as  apart  of  the  new  board. 

At  the  annual  meeting  of  the  stockholders,  December  22, 1S73, 
the  proceeding  of  the  special  meeting  of  September  27,  187S, 
were  approved,  and  the  articles  of  consolidation  ordered  printed, 
and  it  was  again  resolved  that  the  management  of  the  companies 
shall  continue  as  at  present,  until  the  organization  of  the  new 
board. 

At  the  time  the  articles  were  made  by  the  directors,  on  July  15, 
1873,  defendant  Grow  was  president  of  both  companies. 

The  basis  of  this  consolidation  of  July,  1873,  was,  that  the  as&ets 
of  the  two  companies  should  be  represented  bv  fifty-five  thousand 
shares,  thirty  thousand  of  which  the  stockholders  of  the  Houston 
and  Great  Northern  R.  R.  Co.  were  to  get,  and  twenty-five  thou- 
sand the  stockholders  of  the  '^  International." 

It  was  agreed  that  the  defendant  directors  were  the  directors  of 
the  Houston  and  Great  Northern  Railroad  at  and  up  to  the  consol- 
idation, and  that  they  were  a  part  of  the  board  of  tne  consolidated 
company,  which,  after  consolidation,  as  directors  of  the  consolidated 
company,  took  possession  of  the  assets,  franchises  and  effects,  and 
managea  and  controlled  both  roads  and  their  assets  as  one  com- 
pany, called  the  "  International  and  Great  Northern  R.  R  Co.,'^ 
and  that  this  was  fully  consummated  on  January  1,  1874. 

On  the  21st  of  July,  1874,  the  board  of  directors  of  the  Inter- 
national and  Great  Northern  R.  R.  Co.  resolved  that  the  $5,500,OiX> 
of  the  capital  stock  of  the  consolidated  company  be  executed,  is- 
sued and  distributed  to  the  several  stockholders  of  the  two  com- 
panies, at  par,  in  exchange  for  the  stock  in  the  respective  com- 
panies, on  the  basis  of  the  agreement  of  February  19, 1873,  in- 
stead of  the  agreement  of  Jufy  15,  1873,  voted  on  and  passed  by 
the  stockholders  as  the  basis  of  consolidation.  The  latter  dind* 
ing.the  stock  in  the  proportion  of  twenty-five  thousand  to  thirtr 
thousand,  the  former  in  the  proportion  of  twenty-three  thousand 
four  hundred  and  thirty  to  twenty-six  thousand  five  hundred  and 
seventy. 
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The  record  does  not  contain  any  evidence  of  Bremond's  protest 
against  consolidation  with  the  Houston  Tap  and  Brazoria  R.K.  Co. 

The  action  of  the  court  below  in  preclndinff  defendants  from 
showing  the  real  value  of  the  assets  of  the  Houston  and  Great 
Northern  B.  R.  Co.,  is  apparent  from  the  opinion. 

Thos.  G.  Shearman,  with  Baker  &  Botts,  and  Ballenger,  Jack  & 
Mott,  for  appellants. 

L  The  aef  endants,  William  E.  Dodge,  J.  S.  Wetmore,  Cornelius 
Ennifi,  Moses  Tavlor,  William  M.  Rice  and  Ghdudia  A.  Grow,  as  to 
them,  say :  "  The  judgment  is  erroneous,  because  the  testimony 
does  not  show  that  they,  as  directors,  did  any  act  which  of  itself 
conld  or  did  afiect  the  plaintifiPs  rights  as  a  shareholder  in  the 
Houston  and  Great  Northern  Railroad."  The  claim  to  recover 
back  the  money  paid  by  plaintiff,  upon  the  ground  that  the  sub- 
scription for  stock  was  rescinded,  is  unquestionably  a  cause  of 
action  against  the  Houston  and  Great  Northern  R.  R.  Co.,  as  a  cor« 
poration,  and  against  no  one  else.  The  directors  of  the  corpora- 
tion, as  individuals,  could  not  rescind  this  contract.  By  their  votes, 
they  might  bring  about  such  action  of  the  coiporation  a£  would 
rescind,  or  entitle  the  plaintiff  to  rescind,  the  contract ;  but  any 
act  which  had  this  effect  must,  of  necessity,  be  the  act  of  the  cor- 
poration itself.  "An  action  for  injuries  caused  by  misconduct 
of  directors  must  be  brought  in  the  name  of  the  corporation, 
unless  such  corporation  or  its  officers,  upon  being  applied  to 
for  such  a  purpose  by  a  stockholder,  refuse  to  bring  such  action. 
In  that  contingency,  and  then  only,  can  a  stockholder  brin^  an  ac- 
tion for  the  benefit  of  himself  and  others  similarly  situated,  and  in 
such  an  action  the  corporation  must  necessarily  be  made  a  party 
defendant.    When  a  stockholder  brings  such  an  action  the  com* 

Ct  should  all^e  that  the  corporation,  on  being  applied  to,  re- 
to  prosecute ;  and  as  this  averment  constitutes  an  essential 
element  of  the  cause  of  action,  the  complaint  is  defective  and  in- 
BuflSdent  without  it."  Greaves  v.  Gouge,  69  N.  T.,  154;  Smith 
V,  Hurd,  12  Mete.,  371 ;  Allen  v.  Curtis,  26  Ct.,  456  ;.  Peabody  v. 
Flint,  6  Allen,  52 ;  Craig  v.  Gregg,  83  Pa.  St.,  19 ;  Hodsdon  v. 
Copeland,  16  Me..  314 ;  Kich  v.  Shaw,  23  Me.,  343 ;  Smith  v. 
Poor,  40  Me.,  415.  We  call  attention  to  the  principle  upon  which 
these  decisions  are  based,  to  wit,  that  a  stockholder  has  no  direct 
ownership  in  any  part  of  the  corporate  property.  All  that  he  has  • 
is  "  a  limited  and  qualified  right  to  participate  in  a  certain  propor- 
tion in  the  benefits  of  a  common  fund,  vested  in  a  corporation  for 
the  common  use."  {a)  "  All  sums  which  could  be  recovered  "  for 
"injure  done  to  the  capital  stock  by  wasting  and  diminishing  its 
value,  ♦  *  *  woula  be  assets  of  the  corporation ;  and  it  would 
be  only  after  the  debts  were  paid,  and  in  case  a  surplus  should  rcr 
main,  that  the  stockholders  would  be  entitled  to  receive  anything.'^ 
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Shaw,  C.  J.,  Smith  v.  Hurd,  12  Mete.,  371.  (J)  "  A  shareholder 
in  a  corporation  has  no  legal  title  to  the  property  or  profits  of  the 
corporation  nntil  a  division  is  made.''  Hyatt  v.  Allen,  56  N.  T., 
553,  557.  (c)  "  The  individual  members  of  the  corporation  are, 
no  doubt,  interested  in  one  sense  in  the  property  of  the  corpora- 
tion, but  in  no  legal  sense  are  the  individual  members  the  owners." 
The  Queen  -y.Arnaud,  9  Q.  B.,  806,  817.  (d)  "  A  shareholder  has 
no  interest  in  the  property  as  such,  or  the  profits  as  such."  Brown 
"D,  Collins,  L.  R,  12  Eq.,  586,  694 ;  to  same  effect,  Van  Allen  v. 
Assessors,  3  Wall.,  573,  584 ;  Utica  v.  Churchill,  33  N.  Y.,  228  ; 
Bates  V.  McKinley,  31  Beav.,  280. 

II.  The  plaintin  cannot  in  one  action  recover  jud^ent  a^inst 
the  corporation  upon  a  cause  of  action  for  which  it  alone  is  re- 
sponsible, and  at  tne  same  time  by  showing  that  its  assets  have  all 
been  converted  by  the  directors,  compel  them  to  apply  the  proceeds 
to  the  payment  of  his  judgment.  Public  Works  v.  Columbia  Col- 
lege, 17  Wall.  521 ;  Jones  v.  Green,  1  Wall.  330  ;  Stewarts  Fagan, 
2  Woods,  215  ;  Marsh  v.  Burroughs,  1  Woods,  463;  Crippen  v, 
Hudson,  1-3  K  T.  161 ;  Reubens  v.  Joel,  id.  488 ;  Millers.  Miller, 
7  Hun,  208 ;  Hargrove  v.  Baskin,  50  Miss.  194 ;  Haggerty  v,  Nixon, 
26  K  J.  Eq.  42 ;  Davis  v.  Dean,  id.  436 ;  Ballon  v.  Jones,  13  Hun, 
629 ;  Briggs  v.  Oliver,  68  N.  Y.  336 ;  Claflin  v,  French,  28  K  J. 
Eq.  383 ;  Griffin  v.  Nitcher,  57  Me.  270  ;  Dewey -w.  Eckert,  62  111. 
218;  Newman  v.  Willetts,  52  111.  98;  Weiglitman  v.  Hatch,  17 
111.  281 ;  Manchester  v.  McKee,  9  111.  511 ;  jSt'Dowell  v.  Cochran, 
11  111.  31 ;  Heacock  v.  Durand,  42  111.  230 ;  Hall  v.  Joiner,  1  So. 
Car.  186 ;  Cubbedge  v.  Adams,  42  Geo.  124;  Peyton  v.  Lamar,  id. 
131 ;  Armstrong  v.  Keifer,  39  Ind.  225 ;  Henderson  v.  Brooks,  3 
N.  Y.  Supreme  Ct.  445 ;  Voorhees  v,  Howard,  4  Abb.  App.  503  ; 
Bassett  v.  St.  Albans  Co.,  47  Vt.  313 ;  Tyler  v.  Peatt,  30  Mich.  63 ; 
Famed  v,  Harris,  11  Smedes  &  M.  366 ;  Wright  v.  Petrie,  1  Smedes 
<fe  M.  Ch,  282  ;  Dick  v.  Truly,  id.  557 ;  Scott  v.  Wallace,  4  J.  J. 
Marsh.  654 ;  Anderson  v.  Bradford,  5  J.  J.  Marsh.  69 ;  Dana  v. 
Banks,  6  J.  J.  Marsh.  219  ;  Wooley  v.  Stone,  7  J.  J.  Marsh.  302  ; 
Parish  v.  Lewis,  1  Freeman  (Miss.)  Ch.  299 ;  Screven  v.  Bostick,  2 
McCord  (S.  C.)  Ch.  410 ;  Clark  v.  Banner,  1  Dev.  &  B.  (N.  C.) 
^08 ;  McDermot  v.  Blois,  R  M.  Charlt.  (Ga.)  281 ;  Steward  v. 
Stevens,  Harr.  (Mick)  169 ;  Rhodes  i?.  Cousins,  6  Rand.  (Va.)  188 ; 
West  V.  M'Carty,  4  Blackf.  (Ind.)  244 ;  Smith  v.  Thompson,  1 
Walker  (Mich.)  1 ;  Barrow  v,  Bailey,  5  Fla.  9 ;  Younff  v.  Frier,  9 
N.  J.  Eq.  465 ;  Stone  v.  Manning,  3  111.  530 ;  Maynara  i?.  Hoskins, 
"9  Mich.  485 ;  Grimsley  v.  Hooker,  3  Jones  (N.  C.)  Eq.  4 ;  Rice  v. 
Barnard,  20  V  t.  479. 

The  same  rule  prevailed  in  Alabama,  Tennessee  and  Massa- 
chusetts until  altered  by  statute.  Reynolds  v.  Welch,  47  Ala.  200 ; 
Roper  V.  M?Cook,  7  Ala.  318 ;  Morgan  v.  Crabb,  3  i?orter  (Ala.), 
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470 ;  M'Nairy  v.  Eastland,  10  Terg.  (Tenn.)  310 ;  Taylor  v.  Rob- 
inson, 7  Allen  (MajBS.),  253. 

III.  If  the  petition  conld  be  constmed  as  making  ont  a  case  in 
which  the  directors  had  exceeded  the  powers  conferred  upon  them 
by  the  charter,  and  the  action  should  be  considered  as  brought  by 
plaintiff  as  a  stockholder,  on  behalf  of  other  stockholders,  it  would 
still  be  fatally  defective  for  want  of  any  averment  that  application 
has  been  made  to  the  corporation  itself  to  sue,  and  that  it  has  refused 
to  do  80 ;  or  that  the  corporation  is  entirely  under  the  control  of 
the  directors  in  fault,  and  that  they  have  some  personal  interest  in 
sustaining  their  transactions  ultra  vires,  which  makes  it  morally  im- 
possible that  they  should  permit  the  corporation  to  brin^  an  action 
to  set  those  transactions  aside.  1.  In  England,  it  is  held  that  the 
corporation  must  be  made  a  party  plaintiff  leaving  the  court  to  as- 
certain whether  the  corporate  name  ought  to  be  used  without  the 
consent  of  the  directors.  Duckett  v.  Gover,  6  Ch.  Div.  82 ;  Mc- 
Dougall  V.  Gardiner,  1  Ch.  Div.  13 ;  Gray  v.  Lewiss,  L.  R.,  8  Ch. 
1035.  2.  In  America,  this  rule  is  so  far  modified  as  to  permit  a 
stockholder  to  bring  suit  in  equity  on  behalf  of  all  similarly  situ- 
ated, making  the  corporation  a  defendant,  and  averring  that  the  cor- 
poration itsdf  is  prevented  from  suing  by  the  directors  in  charge* 
But  some  averment  of  this  kind  is  vitd  to  the  cause  of  action. 
Memphis  v.  Dean,  8  Wall.  64  j  Greaves  v.  Gouge,  69  N.  Y.  154 ; 
Brown  v.  Vandvke,  8  N.  J.  Eg.  795 ;  Wilkie  v.  Kochester,  etc.,  R» 
Co.,  12  Hun,  242  ;  Brewer  v.  Boston  Theatre,  104  Mass.  378. 

rV.  It  is  well  settled  that  directors,  as  well  as  other  trustees,  will 
be  protected  from  responsibility  for  everything  except  profits  made 
by  them  personally,  even  when  they  exceed  their  powers,  and  vio^ 
late  the  charter  of  their  corporation,  if  "  it  was  a  question  on  which, 
with  all  due  care,  they  might  have  made  an  honest  mistake,"  and 
especially  if  it  appears  "  that  they  acted  throughout  by  the  advice 
of  their  counsel."  Spering's  Appeal,  71  Pa.  St.  11 ;  Hodges  v. 
New  England  Screw  Co.,  1  R.  I.  312 ;  Lexington,  etc.,  R.  fi.  Co. 
«.  Bridge,  7  B.  Mon.  656 ;  Godbold  v.  Branch  Bank,  11  Ala.  191 ; 
Turqnand  v,  Marshall,  L.  E.,  4  Ch.  386 ;  Attorney  General  v.  Exe- 
ter, 2  Russ.  45.     Compare  Robinson  v.  Smith,  3  raige,  222,  231. 

y.  The  only  cause  of  action  which  dissenting  stockholders  have, 
^pon  an  ultra  vires  act,  is  in  equity,  and  to  compel  restitution  to 
the  corporation,  and  not  to  themselves.  That  is  exactly  what  is  de- 
cided by  the  cases  cited  by  the  appellee,  and  which  we  give  below. 
Dodge  V,  Woolsey,  18  How.  (U.  S.)  342;  Solomon  v.  Laing,  12 
Beav.  339  ;  Kean  v,  Johnson,  1  Stockton,  407 ;  Goodin  v,  Cincin- 
nati, etc..  Canal  Co.,  18  Ohio  St.,  169 ;  Abbot  v.  Amer.  H.  R.  Co.^ 
33  Barb.  578 ;  Jackson  v.  Ludeling,  21  WalL  624 ;  Robinson  v. 
Smith,  3  Paige,  222 ;  Taylor  v.  Miami  Exporting  Co.,  5  Ohio,  168. 

VI.  "  The  court  erred,  as  shown  in  bill  of  exceptions,  in  ref us- 


in  support  of  this  raling  Ib  that 
ced  in  "  a  report  which  "  wasof- 
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ing  to  allow  defendants  to  prove  that  the  estimated  value  cf  lands 
and  county  bonds,  as  set  forth  in  the  ^  Statement  of  Assets  and 
Liabilities,  made  by  the  directors  to  the  stockholders,  was  made 
without  regard  to  the  then  market  value  of  said  assets,  and  that  in 
fact  said  assets  were  then  worth  in  the  market  far  less  ^an  estimat- 
ed in  said  report,  because  this  was  a  question  betweeii  parties  in 
interest — ^between  the  owners ;  *  *  *  *  it  was  competent  for  de- 
fendants to  show  that  said  values  were  in  fact  overestimated  at  tbe 
time,  and  were  not  intended  as  an  estimate  of  the  then  maitet 
value  of  said  assets."  This  evidence  was  excluded  upon  the  sole 
ground  that  the  statement  of  assets  and  values  contained  in  the  re- 
port put  in  evidence  was  conclusive.  No  other  objection  to  the 
evidence  can  now  be  raised.  Marston  v.  Gould,  69  N.  Y.  220, 
228.  The  only  argument  offered 
^^  this  estimate  of  assets  was  embraced 

fered  by  the  defendants  as  a  part  of  the  a^eed  facts,  and  was  their 
own  testimony,  which  they  should  not  impeach."  "  The  party 
calling  a  witness  is  not  precluded  from  proving  the  troth  of  a  par- 
ticular fact  by  any  other  competent  testimony,  in  direct  oontradi^ 
tion  to  what  such  witness  may  have  testified ;  and  this,  not  only 
when  it  appears  that  the  witness  was  innocently  mistaken,  but  even 
when  the  evidence  may  collaterally  have  the  dttect  of  showing  that 
he  was  generally  unworthy  of  belief."  Thompson  v.  Blandiard,  4 
N.  Y.  303,  311 ;  Coulter  v.  American  Express  Co.,  56  If.  Y.  585, 
689 ;  to  same  effect,  U.  S.  v.  Watkins,  3  Cranch  C.  C.  441 ;  Bran- 
non  V.  Hursell,  112  Mass.  63 ;  Stockton  v.  Demuth,  7  Watts,  39; 
Spencer  v.  White,  1  Ired.  Law  (N.  C.)  236 ;  Bradford  v.  Bush,  10 
Ala.  386 ;  Brown  v.  Wood,  19  Mo.  476 ;  Norwood  v.  Kenfield,  30 
Cal.  393 ;  Wolfe  v.  Hauver,  1  Gill,  84 ;  Swamscot  Co.  v.  Walker, 
22K  H.  457. 

VII.  "  The  court  erred  in  rendering  judgment  for  the  plaintif, 
because,  from  his  Imowledge  of  the  agreement  to  consolidate,  and 
the  intention  of  the  two  companies  to  consolidate,  and  the  non-a^ 
tion  of  the  plaintiff  in  taking  steps  to  prevent  it  until  two  years 
after  the  consolidation,  and  when  it  was  impossible  to  separate  their 
interests,  the  plaintiff  is  now  estopped  from  complaining  of  said 
consolidation."  The  plaintiff's  delay  for  three  years  to  bring  anv 
suit  is  p^  bar  to  his  claim.  Mere  protests,  however  continuous,  will 
not  suffice.  "  The  continual  assertion  of  a  claim,  unacxsompanied 
by  anv  act  to  give  effect  to  it,  will  not  keep  alive  a  rigrht  which 
would,  otherwise  be  precluded."  Clegg  v.  Eamondson,  8  DeGex. 
M.  &  G.  787.  Three  years  delay  in  ming  a  bill  to  compel  direc- 
tors to  refund  money  sused  ultra  vires,  held  sufficient  reason  for 
dismissing  the  bill  entirely.  Stupart  v,  Arrowsmith,  3  Smale  & 
Giff.  176.  Two  years  delay  in  a  similar  case,  held  fatal.  Bnrt  t'. 
British  Nation,  etc.,  Society,  4  De  Gex  &  Jones,  158  ;  Peabodj  t. 
Flint,  6  Allen,  62.    A  less  period  held  a  bar  to  equitable  relief. 
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Oraham  v.  Birkenhead,  etc.,  B.  Co.,  2  Macn.  &  G.  146 ;  Great 
Western  R  Co.  v.  Oxford,  etc.,  R  Co.,  3  De  Gex,  M.  &  G.  341. 
VllL  The  general  power  given  to  the  Honston  Tap  Company 
to  consolidate  with  any  other  raib-oad  company,  conferred  an  im- 
pKed  power  upon  evenr  railroad  corporation  which  might  snbse- 
qnently  be  created  in  Ijexas  to  consoudate  with  the  Honston  Tap 
i^mpany,  even  though  the  charter  of  the  other  corporation 
contained  no  clause  authorizing  it  to  consolidate.  Tomlinson  v. 
Jessnp,  16  Wall.,  454 ;  Schenectady,  etc.,  P.  B.  Co.  v.  Thatcher, 
11  N;  T.,  102;  BnflEalo,  etc.,  R  Co.  v.  Dudley,  14  K  T.,  336, 
348 ;  White  v.  Syracuse,  etc.,  R  Co.,  14  Barb.,  559 ;  Suvdam  v. 
Moore,  8  Barb.,  258 ;  Inland  Fisheries  v.  Holyoke  Co.,  104  Mass., 
446 ;  State  v.  Mame,  etc.,  B.  Co.,  66  Me.,  488 ;  Facific  B.  Co.  v.  Ben- 
shaw,  18  Mo.,  210.  If  it  is  said  that  corporations  are  only  sub- 
ject to  genersd  laws  antedating  their  creation,  and  that  the  act 
of  September  21, 1856,  was  a  priv^ate  law  for  the  incorporation 
of  a  single  company,  we  answer  that  the  decision  in  the  Pros- 
pect PaA  Bailroad  case  ^67  N.  T.,  371),  already  cited,  expressly 
nolds  that  such  a  consolidation  clause  as  was  contained  m  the 
act  of  September  21, 1856,  is  general,  and  applies  to  all  railroad 
companies.  Atid  it  is  well  settled  that  a  statute  may  be  private 
and  local  in  its  main  scope  and  design,  and  yet  be  general  in 
some  one  or  more  sections,  and  that  by  reason  ot  those  sections  it  is 
to  be  re^rded  for  all  purposes  as  a  general  law.  Bretz  v.  New 
York,  6  Sobertson,  325 ;  State  v.  Lean,  9  Wis.,  279,  288 ;  Clark 
V.  Janesville,  10  Wis.,  136,  178 ;  Bochester  v.  Alfred  Bank,  13 
Wis.,  432.  437 ;  Heridia  v.  Ayres,  12  Pick.,  334,  344 ;  Bogers' 
Case,  2  Me.,  303 ;  White  v.  Syracuse,  etc.,  B.  Co.,  14  Barb.,  559, 
where  a  statute  empowering  a  single  company  to  borrow  of  all 
other  railroad  companies  was  held  to  be  general  and  public.  The 
omission  of  the  plaintiff  to  distinctly  object  to  the  consolidation 
with  the  Houston  Tap  Company  is  sufficient  to  make  that  bind- 
ing upon  him,  whether  he  amrmatively  consented  or  not.  In  such 
a  case  stockholders  are  bound  to  protest  distinctly  and  earnestly, 
or  they  will  be  bound  by  the  action  of  the  majority.  Watts' 
Appeal,  78  Pa.  St.,  370,  394.  The  burden  of  proof  is  upon  the 
plaintiff  to  prove  his  dissent  and  protest.  North  Carolina  B. 
Co.  V,  Leach,  4  Jones  Law,  340 ;  Martin  v.  Pensacola  B.  Co.,  8 
Fla.,  370.  And,  moreover,  the  plaintiff  was  bound  to  commence 
proceedings  promptly  to  prevent  or  set  aside  this  consolidation, 
if  he  objected  to  it.  Mere  protests,  even  though  continual  are 
not  enough.  Clem  v.  Edmondson,  8  De  Gex,  M.  &  G.,  787 ; 
Watts'  Appeal,  78  Pa.  St.,  370,  394. 

IX.  The  plaintiff  was  not,  in  any  case,  entitled  to  recover 
damages  payable  to  him  personally. 

The  consolidation  of  the  two  companies  was  either  authorized 
hj  a  constitutional  law,  or  it  was  not.    If  it  was  so  authorized, 
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the  plaintiff  liaa,  of  conrse,  no  right  to  complain,  and  has  no  caii6& 
of  action  against  either  the  corporation  or  its  directors.    If  it  ^ns 
not  so  anthorized,  then  the  consolidation  which  was  attempted  vras 
absolutely  void,  and  t]ie  plaintiff  was  not  entitled  to  resdnd  his 
contract  of  sabscription,  nor  to  recover  damages  for  bis  own  tlbb, 
but  was  entitled  simply  and  only  to  a  judgment  declaring  the 
consolidation  void,  and  directing  the  parties  to  whom  the  assetB 
of  the  Houston  &  Great  Nomiem  Company  had  been  trans- 
ferred to  restore  them  to  that  company.     Changes  in  the  form 
or  business  of  a  corporation  which  are  ultra  vires  do  not  release  a 
subscriber  to  stock.    His  only  remedy  is  to  restrain  or  vacate  the 
nnlawfulproceeding,  and  confine  the  corporation  witliin  its  proper 
limits.     Hays  v.  Ottawa  R.  Co.,  61  III.,  422 ;  Central  P.  R  Co.  v. 
Clemens,  16  Mo.,  369,  366 ;  Ottawa  R  Co.  v.  Black,  79  DL,  862, 
268 ;  Mississippi  R.  Co.  v.  Cross,  20  Ark.,  443,  452 ;  Daubuiy,  etc^ 
R  Co.  V.  Wilson,  22  Conn.,  435 ;  Ex  parte  Booker,  18  ArL,  338; 
Conn.,  etc.,  R  Co.  v.  Bailejr,  24  Vt.,  465,  476.     See  New  Orleans 
R.  Co.  V.  Harris,  supra ;  Mississippi  R  Co.  v.  Gtaster,  24  ArL,  97. 
Having  shown,  as  we  submit,  that  the  plaintiff  was  not  entitldi  to 
recover  any  damages  on  the  ground  of  his  rescission  of  his  sab- 
scription, we  i-espectf ully  insist  that  he  cannot  recover  any  damages 
for  his  own  use,  on  the  ^ound  that  assets  of  the  company  bad 
been  misapplied.     The  only  party  which,  Tipon  a  construction  of 
the  evidence  most  favorable  to  the  plaintiff,  could  recover  any- 
thinff,  was  the  Houston  and  Great  ISorthem  R  R.  Co.    If  its 
funos  had  been  wasted  and  its  assets  misapplied,  the  judgment 
should  have  directed  restitution  to  be  made  to  it.     The  pbintiS 
personally  could  not  recover  dama^;es  for  an  injury  done  to  the 
company.     Greaves  v.  Gouge,  69  N.  Y.,  154;  Robinson  w.  Smiib, 
8  Paige,  222 ;  Smith  v.  Hurd,  12  Mete,,  371 ;  Allen  v.  Cmtis,  K 
Conn.,  456 ;  Craig  v.  Gregg,  83  Pa.  St.,  19. 

Hutcheson  &  Carrington  for  appellee. 

I.  The  consolidation  of  the  Great  Northern  R.  R  Co.,  of  whicb 

Slaintiff  was  a  stockholder,  with  the  International  R.  R.  Co.,  on 
anuarv  1,  1874,  was  ultra  vires  the  charter  under  which  he  became 
a  stockholder.  Green's  Brice's  Ultra  Vires,  516,  538,  and  note  on 
pp.  539  to  545 ;  2  Red.  on  Railways,  §  252,  note  5 ;  4th  ed.,  p. 
575 ;  5th  ed.,  p.  589 ;  Field  on  Corporations,  §§  426,  429 ;  Peoria 
V.  Mad.  &  I.  R.  R.  Co.,  21  How.,  441 ;  Clearwater  v.  Meredith,  1 
Wall.,  25 ;  Eean  v.  Johnson,  1  Stock.,  401.  The  testimony  sho^ 
that  this  consolidation  was  procured  by  the  directors,  ana  all  the 
assets,  franchises  and  effects  of  the  H.  &  G.  N.  R.  R.  Co.,  veie 
transferred  by  them  to  the  new  company  without  compulsion, 
thereby  destroying  his  property. 

II.  The  facts  show  that  all  the  acts  promottng  the  consolidation 
had  their  origin  with  the  directors,  ana,  being  outside  of  corporate 
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powers  of  the  oompanj,  could  not  be  ratified.  Oreen's  Brice's 
Ultra  Vires,  570,  462,  and  note  411,  412;  1  Red.  on  Rail.,  §130, 
p.  515,  4th  ed. ;  Angell  &  Ames  on  Corp.,  S  393 ;  Dodge  v.  Wool- 
sey,  18  How.,  343,  344 ;  Peterson  v.  Mayor  of  N.  T.,  17  N.  T., 
454. 

m.  A  part  of  the  stockholders  of  a  company  have  no  power  to 
take  the  property  of  the  company  fi-om  the  hands  of  others ;  and 
no  majority,  however  large,  undertaking  to  do  so,  would  discharge 
the  directors  of  their  trust  to  preserve  the  assets  for  all  the  stow- 
holders.  Field  on  Corporations,  §  152,  p.  170,  §  156  (Dayton  R. 
R.  Co.  V.  Hatch,  1  Disney,  84) ;  Peny  on  Trusts,  §§  286,  291 ; 
922,  926-928 :  Green's  Brice's  Ultra  Vires,  79,  339-40,  note  * ; 
ako  p.  616 ;  Hill  on  Trustees,  863-869 ;  Gashwiler  v.  Willis,  33 
Cal.,  19,  23 ;  Kean  v.  Johnson,  1  Stock.,  407 ;  Black  v.  Del.  &  R. 
C.  Co.,  9 ;  C.  E.  Green,  456 ;  Dana  v.  Bank  of  U.  S.,  6  Watts  & 
Seig.,  266 ;  Bank  of  U.  S.  v.  Dandridge,  12  Wheat,  113 ;  Abbot 
t;.  Am.  H.  R.  Co.,  33  Barb.,  582-3,  591 ;  Conro  v.  Port  Henry 
Iron  Co.,  12  Barb.,  27 ;  Peabody  v.  Flint,  .6  Allen,  56-56 ;  Brewer 
V.  Boston  Theatre,  104  Mass.,  378 ;  Lauman  v.  Lebanon  Yalley 
Bank,  30  Pa.  St.,  42. 

IV.  Before  any  majority  could  accom])lish  such  diversion,  they 
mnst  have  paid  Bremond  the  value  of  his  interest,  to  recover  whicn 
he  was  therefore  entitled  to  bring  his  suit  against  the  directors 
and  the  receiving  coinpanies.  Field  on  Corporations,  §  156; 
Green's  Brice's  Ultra  Vires,  542 ;  Pierce  on  Am.  Railroad  Law, 
89,  note ;  Lauman  v.  Lebanon  Valley  Bank,  30  Pa.  St.,  46  ;  Black 
r.  Del.  R.  C.  Co.,  9  ;  C.  E.  Green,  465. 

V.  It  is  not  neoessarv  to  show  actual  fraud  on  the  part  of  the 
directors;  the  unauthorized  disposition  and  appropriation  of  the 
assets  by  them  was  a  breach  of  trust  which  does  not  admit  of  an 
inquiry  into  actual  bad  faith  or,  evil  intention.  Story's  Eq.  Jur., 
5i§  258,  307,  322 ;  Aberdeen  Railway  Co.  v.  Blakecy,  1  Macq.,  461 ; 
G.  &  S.  R  R.  Co.  V.  Kelly,  77  111.,  434-6 ;  Dobson  v.  Rauny,  3 
Sandf .  Ch.,  62 ;  Solomon  v.  Laing,  6  Eng.  Rail.  Ca.  (308),  236 ; 
29  Cal.,  19 ;  26  Wis.,  552 ;  43  K.  H.,  453 ;  1  R.  L,  212 ;  San 
Diego  V.  San  Diego  Rairway  Co.,  44  Cal.,  115, 117;  Abbott  v.  Am. 
H.  K.  Co.,  33  Barb.,  694. 

VI.  It  is  a  breach  of  trust  towards  a  stockholder  in  a  joint  stock 
incorporated  company,  established  for  a  certain  definite  puipose  by 
its  charter,  if  the  funds  or  credit  of  the  company  are  diverted  from 
Btich  purpose,  although  the  misapplication  be  sanctioned  by  a  vote 
of  a  majority  of  the  stockholders.  Field  on  Corporations,  §§  172, 
173 ;  Dodge  v.  Woolsey,  18  How.,  (U.  S.),  342,  347;  Solomon  v. 
Laing,  6  Eng.  Rail.  Ca.  231 ;  Kean  v.  Johnson,  1  Stock,  407,  413, 
417 ;  Jackson  v.  Ludeling,  21  Wall.,  624 ;  Goodwin  v.  Cin.  &  W. 
C.  Co.l8  Ohio  St.,  61 ;  Abbott  v.  Am.  H.  R.  Co.,  33  Barb.,  692-3. 

Vn.  For  this  breadi  of  trust  in  diverting  the  funds  from  the 
4  A.  &  £.  R  Cas.— 21 
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chartered  pnrpofies  of  the  company,  and  receiving  the  converted 
assets  themselves  the  dissenting  stockholders  have  a  canse  of  action 
against  them  and  the  companv  participating  with  them  in  the  con- 
version and  breach  of  trust.  Angell  &  Ames  on  Corp.,  §§  312, 392, 
393,  note  1 ;  Hill  on  Trustees,  [520]-[624]  ;  Field  on  Corporations, 
§§  172,  173,  398,  431 ;  Solomon  v.  Lamff,  6  Eng.  Kail.  Ca.,  236; 
,  Opin\pn  of  Lord  Langdale ;  Taylor  v.  Miami  Exporting  Co.,  5 
Hammond,  168  ;  Eean  v.  Johnson,  1  Stock.,  424 ;  Dodge  «.  Wool- 
eey,  18  How.  (U.  SX  343,  345 ;  OHver  v.  Piatt,  3  How.  (U.S.),333; 
Koehlier  v.  Black  Kiver  Falls  Co.,  2  Black  (U.  S.),  915-16 ;  Jack- 
son  V.  Ludeling,  21  WalL,  624-635  ;  Robinson  v.  Smith,,  3  Paige 
Ch.,  231 ;  Spearing's  Appeal,  71  Pa.  St.,  23 ;  Bissell  v.TheJLh 
S.  E.  R  Co.,  22  N.  y.,  275;  Watts'  Appeal,  78  Pa.  St,  370; 
Peabody  v.  Flint,  6  Allen,  56,  57 ;  Frothingham  v.  Bomdi,  6 
Hnn,  366:  Dykeman  v.  Valierte,  42  K  T.,  549. 

Vin.  The  act  of  May  8,  1873,  neither  directly  nor  by  impli- 
cation gave  any  power  to  the  Houston  and  Great  if orthem  R.  K. 
Co.  to  consolidate  with  the  International  Baiboad.  Central 
E.  R  Co.  V.  Georgia,  2  Otto,  674-676 ;  Tomlinson  u  Branch,  15 
Wall.  460;  Phil.  &  Wil.  R.  R.  Co.  v.  Bait  &  O,  R  B.  Co.lO 
How.  376 ;  The  Delaware  R.  R  Tax,  18  Wall.  226-228 ;  Moiigw 
V.  Louisiana  E.  R.  Co.,  3  Otto,  217 ;  Campbell  et  aL  v.  M.  &  C. 
R  R  Co.,  23  Ohio  St.  189;  State  v.  Greene  Co.  et  al.,  54  Mo. 
551-2 ;  Moran  v.  Com.  Miami  Co.,  2  Black  (XJ.  S.),  916 ;  Black  t. 
D.  R.  R  C.  Co.,  9  C.  E.  Green,  474 ;  Commonwealth  -u.  E.  &  If. 
R.  R  Co.,  3  Casey,  351;  Townsend  v.  Brown,  4  Zab.  87;  Gould 
V.  Langdon,  43  Pa.  St.  365 ;  Joint  Cos.  v.  R  &  B.  D.  R.  Co^ 

1  C.  E.  Green,  372,  436 ;  7  Harris,  218 ;  9  Harris,  22;  Penn.  B.  R 
Co.  V.  Canal  Co.,  21  Pa.  St.  43. 

IX.  If  such  was  the  effect  of  the  act  of  May  8, 1873,  thel^ 
lature  had  no  power,  any  more  than  the  stocKholders,  to  effect  i 
consolidation  tiU  plaintiff  had  consented,  or  been  paid  the  value  of 
his  interest,  for  it  was  a  change  of  the  fundamental  purposes  of 
the  company.  The  original  charter  was  passed  the  22d  of  October, 
1866,  and  defendant  subscribed*  in  1870,  and  paid  in  I^OjOX) 
before  November  24,  1871.     Field  on  Corporations,  §§  428-431; 

2  Eedfield  on  Bail.,  §  221,  note  12 ;  4th  ed.,  pp.  332-333,  aBd 
^  252,  note  5 ;  Lanman  v.  Lebanon  Valley  Banlc,  80  Pa.  St  47; 

lailey  v.  State,  16  Ind.  46 ;  Nashville  R  K.  Co.  v.  Jones,  2  Coli 
(Tenn.)  564;  New  Orleans  R  R  Co.  v.  Harris,  27Mifia  474; 
Black  V.  Del.  E.  R  Co.,  9  C.  E.  Green,  466 ;  Chapman  v.  Mad.  0. 
R  R  Co.,  6  Ohio  St.  137. 

X.  The  directors  had  no  right  to  accept  the  act  of  May  8, 1873, 
nor  did  the  stockholders,  unless  it  was  unanimous.  Field  on  Corp., 
p.  173,  §  155 ;  N.  O.  ife  J.  R  R  Co.  v.  Harris,  27  Miss.  474. 

XI.  Both  the  amount  of  money  contributed  by  plaintiff,  and 
the  value  of  the  assets  of  the  company  at  the  time  ox  the  consoli- 
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Nation,  and  the  value  of  the  stock  before  it  was  influenced  by  the 
consolidation,  justify  the  amount  of  thejudgment.  Plaintiff  sub- 
scribed for  $100,000  of  stock  in  the  Houston  and  Great  North- 
cm  B.  R.  Co.,  and  paid  all  calls  made  on  him,  amounting  to 
$40,000,  by  September  24,  1871.  The  assets  of  the  Houston 
and  Great  Koithem  S.  B.  Co.  consisted  of  sundry  assets: 
$2,863,330 ;  two  hundred  and  fifty-two  miles  of  road,  costing 
17,560,000,  and  $3,600,000  of  unpaid  subscription,  but  as  this 
was  released  he  did  not  think  it  worth  anything.  The  aggregate 
Jiabilities  chargeable  to  the  Houston  and  Great  Northern 
R.  E.  Co.  were :  floating,  $1,360,249.11 ;  first  mortgage  bonds, 
$4,032,000,  besides  the  convertible  bonds  issued  by  the  joint  board 
of  the  two  companies,  and  guaranteed  by  each,  and  $1,450,000  of 
these  bonds  were  never  sol^  and  still  counted  as  assets  of  the  com- 

Gay.  The  report  of  the  directors  to  the  stockholders,  of  Decem- 
r  22, 1873,  stated  a  "surplus  of  assets  over  liabilities'^  of  $4,110,- 
S95,  belonging  to  the  two  companies,  but  the  witness  Grow  said 
he  regarded  these  assets  as  overstated,  and  would  not  bring  that 
])rice  in  the  market.  He  then  stated  that  the  two  hundred  and 
lifty-two  miles  of  road  and  equipments,  costing  $7,560,000,  would 
absorb  the  $2,400,000  paid  in  on  thd  subscription,  the  $4,032,000 
of  first  mortgage  bonds,  which  sold  at  eighty  cents,  and  only  real- 
ized $3,225,600,  or  would  leave  a  balance  of  $1,934,400  to  be  raised 
from  the  balance  of  the  $3,600,000  due  on  the  stock  and  the  sale 
of  the  second  mortgage  bonds,  and  net  earnings  of  the  road.  Since 
the  consolidation  there  has  been  built  on  the  International  line 
eighty  miles  of  road ;  none  has  been  built  on  the  Houston  and  Great 
Northern  line.  Witness  Grow  did  not  know  what  has  been  done 
witli  the  earnings  of  the  Houston  and  Great  Northern  since  the 
consolidation.  ^ 

GoTJLD,  Associate  Justice. — ^It  is  the  opinion  of  the  court  that 
the  consolidation  of  the  Houston  and  Great  Northern  and  the  Inter- 
national railroad  companies  was  unauthorized  and  wrongful  as  to 
Bremond,  an  objecting  stockholder  of  the  former  company,  and 
havinff  been  consummated  by  a  wrongful  appropriation  of  his 
equitable  interest  by  the  consolidated  company,  that  gompany 
i)ecame  equitably  liable  to  him  therefor.  All  of  the  members  of 
the  court  have  not  reached  the  conclusion  that  the  consolidation 
was  unauthorized,  from  the  same  premises  and  by  the  same  process 
of  reasoning,  and  it  is  not  proposed  to  enter  into  an  explanation  of 
the  reasons  for  that  conclusion,  further  than  to  say :  that  we  are  all 
agreed,  that  the  two  railroad  enterprises  differed  so  widely  in  their 
starting  points,  their  routes  and  the  region  of  country  to  be  tra- 
versed, that  an  original  subscriber  to  the  Houston  and  Great  North- 
em  naight  well  object  that  he  had  not  agreed  to  or  authorized  such 
^  union;  nor  had  he,  by  failing  to  object  to  a  subsequent  enlarge- 
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give  the  stock  a  market  value.  The  inquiry  Bhoald  have  ex- 
tended to  the  actual  value  of  stock,  and  as  tending  to  show  that 
value,  the  defendants  were  at  liberty  to  show  the  true  aaselB 
and  liabilities  of  the  Houston  and  Great  Northern  Bailroad  Com- 
pany. It  appears  by  bill  of  exceptions  that  an  official  statement  of 
those  assets  and  liabilities  made  by  the  president  and  direetois 
in  1873  was  by  afi^reement  I'ead  in  evidence,  and  that  the  oonrt  re- 
fused to  allow  defendants  to  show  whether  said  assets  were  tbea 
worth,  or  would  have  brought  in  the  market,  the  price  estimated  in 
the  report,  the  court  holding  the  report  conclusive,  unless  im> 
peached  for  mistake  in  the  pleadings.  THub  action  of  the  court  i» 
one  of  the  errors  assigned  and  urged. 

Counsel  for  appellee  replies  that  the  evidence  was  in  fact  intro- 
duced, referring  to  the  statement  of  facts.  It  does  appear  that  the 
witness  was  allowed  to  state  that  those  assets  could  not  have  been 
sold  at  the  valuation  put  upon  them  in  the  report ;  but  after  this 
it  also  distinctlT  appears  in  the  statement  of  facts  that  the  witness 
was  not  allowed  to  testify  as  to  the  real  value  of  these  assets.  Con- 
struing the  bill  of  exceptions  in  the  light  of  the  statement  of  facts^ 
we  think  it  apparent  that  defendants  were  precluded  from  showing 
the  real  value  of  the  assets  of  the  Houston  and  G.  N.  Eailroad  Co^ 
and  we  are  of  opinion  that  the  exclusion  of  the  evidence  offered 
was  erroneous.  Surely  the  company  or  its  present  representative^ 
the  International  and  G.  N.  Railroad  Co.,  is  not  precluded  by  erro- 
neous estimates  of  its  officials,  though  embodied  in  a  published  re- 
port, from  showing  the  true  value  of  its  assets.  This  error  of  the 
court  necessitates  a  reversal  of  the  case. 

On  another  trial,  the  inquiry  should  be  as  to  the  real  value  of 
Bremond's  equitable  interest  in  the  Houston  and  G.  N.  Bailroad  Co. 
or  the  real  value  of  his  stock  at  the  time  the  consolidation  was 
practicallv  effected ;  or  at  any  period  thereafter  up  to  the  institu- 
tion of  his  suit.  His  recovery  should  not  exceed  that  value,  with 
interest,  from  the  institution  of  the  suit.  The  judgment  is  re- 
versed and  the  cause  remanded. 

Beversed  and  remanded. 


Thb  Atchison,  Colokado  and  Paodio  B.  R  Ca 

V. 

The  Boabd  of  Commissioners  of  Phillips  Oountt,  et  aL 

(25  Kamoi  ReporU^  261.    Januofry  Tdrm,  1881.) 

The  mere  conBolidation  of  one  railroad  company  with  another  conuMBf 
since  the  taking  effect  of  the  act  of  March  1,  1870,  authorizing  the  consolida- 
tion of  such  companies,  will  not  discharge  or  release  a  non-Msenting  nh-^ 
scriber  of  stock. 
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After  an  election  had  been  held  in  the  municipal  township  of  "SL^  of  Phil- 
lips comity^  in  accordance  with  the  provisions  of  *'  An  act  to  enable  counties, 
towDshipe  and  cities  to  aid  in  the  construction  of  railroads,  and  to  repeal 
seic  8,  ch.  80  of  the  laws  of  1874,"  approved  February  25,  1876,  and  the 
amenaments  thereto,  which  resulted  in  authorizing  the  township  of  E.  to 
sabecribe  to  the  capital  stock  of  the  Atchison  and  I%nver  Rj.  Co.  180  shares 
of  |100  each,  payable  in  bonds  of  the  township,  dollar  for  dollar,  the  county 
clerk  of  the  county  of  Phillips  made  the  subscription,  in  pursuance  to  the 
power  conferred.  On  December  20,  1879,  the  companv  had  completed  9^ 
miles  of  main  track  and  -f^  of  a  mile  of  side-track  in  tne  township,  and  the 
board  of  county  commissioners  then  issued  and  delivered  to  the  company 
$18,000  of  said  bonds.  On  December  22,  1870,  the  Atchison  and  Denver 
Ry.  Co.,  in  accordance  with  the  provisions  of  the  act  of  March  1, 1870,  consol- 
idated with  the  Waterville  and  Washington  R.  R.  Co.,  the  Republican  Valley 
Ry.  Ck>.,  the  Atchison,  Solomon  YaUey  and  Denver  Ry.  Co.,  and  the  Atchi- 
son, Republican  Valley  and  Pacific  Ry.  Co.,  under  the  coiporate  name  of 
"The  Atchison,  Colorado  and  Pacific  R.  R  corporation."  The  latter  ex- 
tended the  railroad  in  the  township  to  make  ^^  miles.  £kldt  That  the 
township  of  K.  was  not  released  from  the  subscription  for  any  part  of  the 
stock  subscribed  to  the  Atchison  and  Denver  Ry.  Co.  by  the  consolidation 
sfter  such  subscription  had  been  made.  And  held  further,  that  the  new  cor- 
poratioiL  as  successor  of  the  Atchison  and  Denver  Ry.  Co.,  is  entitled  to  all 
the  bonas  to  be  issued  under  the  subscription  and  the  proposition  submitted, 
not  delivered  prior  to  the  consolidation. 

The  case  of  the  State,  ex  rel.  St.  JoK  &  D.  C.  R.  R  Co.,  v.  Comm'rs  of 
Kemaha  Co.,  10  Kas.  560,  referred  to,  and  distinguished. 

Measure  of  Township  Aid  to  Railroad  Corporation.  Where  the  proposition 
submitted  under  the  law  of  1876,  and  the  amendments  thereof,  to  tne  elec- 
tors of  a  township  for  the  subscription  of  stock  and  the  issuance  of  bonds  to 
aid  a  railroad  corporation  to  construct  its  road  from  the  east  line  of  the  town- 
ship west  to  and  into  the  city  of  K,  (a  place  equidistant  between  the  east 
RttQ  west  lines  respectively  of  the  township),  the  terms  of  the  proposition  em- 
brace aid  to  the  corporation  for  all  the  main  line  and  side-tracks  built  from 
the  east  line  to  and  within  the  city  of  K.  necessary  for  the  efllcient  running 
and  operating  of  the  railroad ;  provided,  however,  in  no  case  shall  the  totu 
amount  of  the  aid  to  the  corporation  exceed  four  thousand  dollars  per  mile 
for  each  mile  constructed  in  the  township. 

Original  Proceedings  in  Mandamne. 

AcnoN  be^un  in  this  conrt  October  let,  1880,  to  compel  the 
issue  and  delivery  of  $5,000  of  bonds,  being^the  remainder  of  the 
subscription  of  tne  township  of  Kirwin,  in  r hillips  county,  to  the 
Atchison  and  Denver  Ry.  Co.  The  vote  on  the  qnestion  of  sub- 
scribing stock  and  issuing  bonds  therefor  was  had  on  April  15th, 
1879;  the  subscription  was  made  September  13th,  1879;  the  rail- 
road was  completed  prior  to  June  Ist,  1880.  The  proposition 
provided  for  aid  to  the  amount  of  $18,000  of  bonds,  with  coupons 
attached.  On  December  20th,  1879,  the  Atchison  and  Denver 
^j.  Co.  had  completed  3^  miles  of  main  road  and  V^  of  a  mile 
of  side-track  within  Eirwm  township,  and  on  that  day  the  board 
of  county  commissioners  of  PhilUps  county  delivered  to  the  com- 
pany $13,000  of  the  bonds  of  Kirwin  township.  On  December 
22d,  1879,  the  Atchison  and  Denver  Ey.  Co.  consolidated  with 
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certain  other  railway  companies,  and  formed  ^^  The  AtduBon, 
Oolorado  .and  Pacific  K.  B.  Co."  The  latter  companj,  as  sacoessor 
of  the  Atchison  and  Denver  By.  Co.,  extended  the  hne  of  the  rail- 
road from  the  point  to  which  it  had  been  built  on  the  20th  day  of 
December,  1879,  so  that  before  June  1st,  1880,  there  had  been 
built  more  than  six  miles  of  railroad  in  Kirwin  township.  On 
June  7th,  1880,  the  plaintiff  demanded  of  the  board  of  county 
commissioners  the  issuance  and  delivery  of  the  remaining  ten  Sir- 
win  township  bonds,  amounting  to  $6,000.  These  were  refused. 
Hence  this  action.  On  March  1st,  1881,  the  following  agreed 
statement  of  facts  was  filed  in  this  court,  to  wit: 

'^  1.  For  the  purpose  of  this  proceeding,  and  as  all  the  fads  in 
this  case,  it  is  agreed  by  and  between  the  parties  hereto  that  the 
said  plaintiff  is  a  railroad  corporation  duly  chartered  and  organized 
under  the  laws  of  the  state  of  Kansas,  and  formed  by  me  con- 
solidation of  the  following-named  corporations,  to  wit:  The 
Waterville  and  Washington  R  B.  Co.,  the  Bepublican  Valley  Ey. 
Co.,  the  Atchison,  Solomon  Valley  and  Denver  Bv.  Co.,  the  At- 
chison, Bepublican  Valley  and  Pacific  By.  Co.,  and  the  Atdiison 
and  Denver  By.  Co.,  (all  of  which  companies  were  chartered  under 
the  laws  of  the  state  of  Kansas,)  and  that  the  consolidation  went 
into  effect  on  December  22d,  1879,  and  has  ever  since  said  time 
been  in  full  force  and  effect.  And  the  said  plaintiff  is  now  and 
ever  since  said  22d  day  of  December,  1879,  nas  been  the  lawful 
successor  in  interest  of  each  and  all  of  the  companies  aforesaid,  in- 
dudingthe  said  Atchison  and  Denver  By.  Co. 

"  2.  That  the  township  of  Kirwin,  in  the  county  of  Phillips  and 
state  of  Kansas,  is  and  ever  since  March  1,  1879,  has  been  a  dnlv 
organized  municipal  township  and  corporation,  comprising  a  terri- 
tory of  six  miles  square  and  co-extensive  with  the  congressional 
township  designated  as  number  5,  range  16,  west,  in  said  conntj 
of  Phillips,  and  that  the  city  of  Kirwin  is  situated  equidistant 
between  the  east  and  west  lines  respectively  of  said  township,  in 
the  southwest  quarter  of  section  27,  southeast  quarter  of  section 
28,  northeast  quarter  of  section  33,  and  the  northwest  quarter  of 
section  34,  and  at  said  date  the  assessed  value  of  the  property  of 
said  township  of  Kirwin  exceeded  $60,000,  and  ever  since  said  date 
said  valuation  has  exceeded  said  sum. 

"  3.  That  on  March  1,  1879,  and  prior  thereto,  and  from  said 
time  for  and  until  the  consolidation  oi  the  railroad  companies  here- 
inbefore referred  to,  the  Atchison  and  Denver  By.  Co.  was  a  duly 
chartered  and  organized  railroad  corporation  under  the  laws  of  the 
state  of  Kansas,  and  authorized  to  build  a  railroad  and  tel^rapli 
line  in  connection  with  the  Atchison,  Solomon  Valley  and  Denver 
By.  at  Cawker  City,  in  Mitchell  county,  and  following  the  general 
course  of  the  north  fork  of  the  Solomon  river  and  the  head-watere 
of  Prairie  Dog,  Sappa,  and  Beaver  creeks,  westwardly  to  the  west 


ATCHISON,   BTC,   B.  B.  CO.  V.  PHILLIPS  COUNTY.        329 

line  of  Shennan  conntVy  in  the  state  of  Kansas,  in  the  direction  of 
Denver,  in  the  state  of  Colorado,  throngh  the  connties  of  Mitchell, 
Osborne,  Smith,  Phillips,  Norton,  Decatnr,  Rawlins,  Cheyenne 
and  Sherman,  in  the  state  of  Kansas. 

^^4.  That  on  March  1,  1879,  and  from  said  time  nntil  the  second 
Monday  in  January,  1880,  Jacob  N.  Clere  was  the  duly  authorized 
chairman  of  the  board  of  county  commissioners  of  said  county  of 
Phillips,  and  N.  TV.  Aplington  and  Molestes  Fisher  were  the  two 
other  members  of  saia  board  of  county  commissioners,  and  J.  H. 
laird  was  the  duly  autiiorized  county  clerk  of  said  county  of  Phil- 
lips; but  ever  since  said  second  Monday  in  January,  1880,  said  N. 
W .  Aplington  has  been  the  duly  authorized  chairman  of  said  board 
of  county  commissioners,  and  H.  8.  Granger  and. Molestes  Fisher, 
the  two  other  duly  authorized  members  of  said  board  of  county 
commisdoners,  and  said  J.  W.  Lowe,  the  duly  authorized  county 
-clerk  of  said  county. 

"5.  That  on  March  10th,  1879,  upon  due  proceediuffs  had  under 
the  act  of  the  legislature  of  the  state  of  Kansas,  entitl^  '  An  act  to 
enable  counties,  townships  and  cities  to  aid  in  the  construction  of 
railroads,  and  to  repeal  §8,  ch.  39,  of  the  laws  of  1874,'  approved 
Feb.  25, 1876,  and  the  amendments  thereto,  and  on  petition  of 
more  than  two-fifths  of  the  re»dent  tax-payers  of  said  township  of 
Kirwin,  the  board  of  county  commissioners  of  sucli  county  of  I*hil- 
lips  duly  ordered  a  special  election  to  be  held  in  said  township  on 
April  15th,  1879,  to  vote  upon  the  proposition  embraced  in  said 
order,  in  the  words  and  figures  following,  to  wit :  *  It  is  ordered 
by  the  board  of  county  commissioners  of  said  county  of  Phillips, 
that  the  question  of  a  subscription  in  behalf  of  said  municipal 
township  of  Kirwin  for  180  shares  of  $100  each  of  the  capital 
stock  of  the  Atchison  and  Denver  Ry.  Co.,  and  in  payment  there- 
for issuing  to  said  railway  company  the  thirtynBix  bonds  of  said 
township  of  the  denomination  of  $500  each,  payable  to  bearer  at 
the  fiscal  agency  of  the  state  of  Kansas,  in  New  York  city,  thirty 
years  after  the  date  thereof,  bearing  interest  at  the  rate  of  eight 
per  cent,  per  annum,  payable  annually,  for  which  interest  coupons 
shall  be  attached,  payable  at  the  fiscal  agency  aforesaid,  shall  be 
submitted  for  adoption  or  rejection  to  the  qualified  electors  of  said 
municipal  township  of  Kirwin,  at  a  special  election  to  be  held  on 
the  15th  day  of  April,  1879,  at  the  usual  voting-places  in  said 
township ;  said  subscription  of  stock  to  be  made  and  said  bonds  to 
be  issued  on  the  following  terms  and  conditions,  to  wit :  As  soon  as 
said  propoeition  shall  be  determined  in  the  affirmative  by  a  canvass 
of  the  votes  cast  at  said  election,  the  board  of  county  commis- 
sioners of  said  county  of  Phillips,  for  and  on  behalf  of  said  muni- 
cipal township,  shall  order  the  county  clerk  to  make,  and  the 
oonnty  clerk  snail  make,  said  subscription  in  the  name  of  said 
municipal  township  for  said  one  hundred  and  eighty  shares  of  the 
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capital  stock  of  said  railway  company ;  and  when  the  ndlroad  of 
said  railway  company  shall  be  built  and  completed,  and  in  operation, 
by  lease  or  otherwise,  from  Cawker  City,  in  Mitchell  county,  in 
connection  with  the  Atchison^Solomon  Y  alley  and  Denyer  Kail- 
way,  and  the  Central  Branch  Union  Pacific  Kailroad,  to  and  into 
the  city  of  Eirwin,  in  Phillips  county,  and  the  freight  and  pas- 
senger depot  and  side-track,  stock-yard,  and  terminal-station  con- 
yemences  be  built  and  constructed  within  the  corporate  Umits  of 
said  city  of  Kirwin,  and  within  a  square  200  To6a  in  extent,  of 
which  the  public  square  in  Eirwin  shall  be  the  centre,  then  said 
board  of  county  commissioners  shall  cause  suc^  bonds  with  cou- 
pons attached,  as  aforesaid,  to  be  issued  in  the  name  of  said  mnni- 
dpal  township  of  Eirwin,   and   shall   deUyer  the   same  to  said 
railway  company  on  deliyery  or  tender  to  the  treasurer  of  said 
municipal  township  of  a  certificate  of  said  shares  of  the  full-paid 
capital  stock  of  said  railway  company,  equal  in  amount  with  said 
bonds,  dollar  for  dollar :    Irroyided,  said  railway  shall  be  built  and 
completed,  and  in  operation,  by  lease  or  otherwise,  as  aforesaid, 
from  the  Missouri  riyer  at  Atchison,  Eansas,  to  and  into  the  said 
city  of  Eirwin,  by  and  before  the  first  day  of  June,  1880;  and 
proyided  further,  that  if  the  railway  of  said  railway  company  shall 
not  be  0*aded  to  a  point  within  20  miles  of  Eirwin,  in  the  sor 
yeyed  hne  of  its  extension  to  Eirwin,  yia  Gaylord,  in  Smith 
county,  Eansas,  by  or  before  December  81, 1879,  then  the  said 
company  shall  forfeit  and  relinquish  all  of  its  right  and  interest  in 
and  to  the  bonds  herein  proyided  for ;  and  proyided  further,  that 
before  the  Atchison  and  benyer  Ky.  Co.  shall  be  entitled  to  rec^ye 
any  of  the  bonds  proyided  for,  the  said  company  shall  file  its  writ- 
ten agreement  witn  the  township  trustee  of  tne  township  of  Eirwin, 
that  should  the  said  company  nereafter  petition  for  and  receive 
any  of  the  bonds  of  the  county  of  Phillips  to  aid  in  the  construc- 
tion of  its  railroad  west  from  Eirwin,  then  in  that  case  it  will 
relinquish  and  pay  oyer  to  the  said  township  of  Eirwin  so  many  of 
the  said  county  bonds  as  shall  constitute  a  full  and  just  eq^uiyalent, 
dollar  for  dollar,  of  the  principal  of  the  township  bonds  issued  to 
said  railroad  company  by  the  said  township  of  Eirwin.    All  elec- 
tors yoting  in  f ayor  of  said  proposition  shall  cast  a  ballot  with  the 
following  words  thereon :   "For  the  subscription  of  stock  and  issue 
of  bonds  to  the  Atchison  and  Denyer  Ey.  Co."     All  electors  voting 
against  said  proposition  shall  cast  a  ballot  with  the  following  words 
thereon,  to  wit :    "  Against  the  subscription  of  stock  and  issne  of 
bonds  to  the  Atchison  and  Denver  Ry.  Co."    It  is  further  ordered 
by  the  said  board  of  county  commissioners,  that  at  least  thirtj 
days'  notice  of  said  special  election  shall  be  given  in  the  Eirwin 
Chief,  a  newspaper  printed  and  published  in  said  township  of 
Eirwin,  and  ot  general  circulation  in  said  township  and  in  the 
county  of  Phillips,  and  that  the  sheriff  give  the  proper  notioe  of 
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laid  special  election  by  proclamation  pnbllBhed  as  aforesaid,  and 
posted  np  in  three  places  in  tiie  township  where  the  election  is^ 
appointed  to  be  held  for  at  least  thirty  days  next  preceding  said 
special  election.' 

^  6.  The  said  special  election  waa  dnly  ratified  as  required  by 
law,  and  by  said  order  of  the  board  of  county  commissioners,  and 
was  duly  held  on  said  15th  day  of  April,  1879,  and  was  dnly 
carried  m  the  affirmative  by  a  vote  of  one  hundred  and  forty-eight 
(148)  in  favor  of  and  sixtynsix  (66)  against  said  proposition ;  and 
on  April  18,  1879,  said  board  of  county  commissioners,  as  a  board 
of  canvassers,  duly  canvassed  the  returns  of  said  election,  and  dulv 
declared  said  proposition  carried  in  the  affirmative ;  and  af terwardf, 
on  the  same  day,  said  board  of  county  commissioners  duly  ordered 
the  county  derk  of  said  county  of  rhillips  to  forthwith  make  a 
subscription  in  the  name  of  said  municipal  township  of  Kirwin 
for  one  hundred  and  eighty  shares  of  one  nundred  douars  each  of 
the  capital  stock  of  said  Atchison  and  Denver  Ry.  Co.,  subject  to 
the  terms  and  conditions  contained  in  said  order  of  subimssion ;. 
and  that,  upon  full  compliance  by  said  railway  company  with  the 
terms  and  conditions  of  said  proposition,  the  chairman  of  the 
board  and  the  county  derk  make  and  execute  said  bonds  for  de- 
livery to  said  railway  company,  in  accordance  with  the  terms  of 
said  proposition. 

"7.  That,  on  September,  13,  1879,  said  J.  H.  Laird,  as  said 
county  clerk  of  said  county  of  Phillips,  in  pursuance  of  authoritv 
in  him  vested  by  law  and  by  the  proceedings  hereinbefore  recited, 
made  a  subscription  on  the  stock  subscription  books  of  said  Atchi- 
son and  Denver  railwaj^  company,  si^ed  by  his  own  proper  hand, 
under  the  seal  of  the  said  countjr  of  rhillips,  which  subscription  is- 
in  the  words  and  figures  f  ollowmg,  to  wit : 

"In  pursuance  of  the  proposition  submitted  March  10, 1879,  by^ 
order  of  the  board  of  county  commissioners  of  Phillips  county, 
Kansas,  to  the  electors  of  the  municipal  township  of  Kirwin,  in  said 
county,  and  an  election  held  on  the  15th  day  of  April,  1879,  and 
the  further  order  of  said  board  made  on  the  18th  day  of  April, 
1879, 1,  J.  H.  Laird,  county  clerk  of  said  countv  of  thillips,  do 
hereby  subscribe,  in  the  name  and  on  behalf  of  said  municipal  town- 
ship of  Kirwin,  for  one  hundred  and  eighty  (180)  shares  of  $100  ,. 
eacn  of  the  capital  stock  of  the  Atchison  and  Denver  railway  com- 
pany, on  the  terms  and  conditions  of  said  subscription.  Witness- 
my  hand  and  tiie  official  seal  of  said  county  of  Phillips,  at  Phillips- 
mtg,  this  13th  day  of  September,  1879. 

[ssAL.]  (Signed)  J.  H.  Laird,  County  Clerk. 

"  8.  On  December  20, 1879,  the  Atchison  and  Denver  railways 
company  had  constructed  a  railroad  on  the  proposed  line,  and  com- 
menced to  operate  the  same  to  and  into  tne  city  of  Eorwin ;  and 
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the  said  railway  company  having  filed  its  written  agreement,  siened 
bjr  B.  M.  Pomeroy,  its  president,  with  the  township  trustee  of  the 
said  township  of  Kirwin,  to  the  effect  that  should  the  said  railway 
company  hereafter  petition  for  and  receive  any  of  the  bonds  of  the 
said  county  of  Phillips  to  aid  in  the  construction  of  its  road  west 
of  Kirwin,  then  in  that  case  it  would  relinauish  and  pay  over  to  the 
said  town^ip  of  Kirwin  so  many  of  the  said  county  bonds  as  sboold 
constitute  a  full  and  just  equivalent,  dollar  for  dollar,  for  the  prin- 
cipal of  the  township  bonds  issued  to  said  railway  company  by  the 
said  township  of  Kirwin ;  and  the  said  railway  company  having 
tendered  to  the  treasurer  of  said  Eirwin  township  a  certmcate  for 
said  one  hundred  and  eighty  shares  of  one  hundreid  dollars  each  of 
the  full-paid  capital  stock  of  said  Atchison  and  Denver  railway  com- 
pany ;  and  the  said  Atchison  and  Denver  railway  company  on  said 
20th  day  of  December,  1879,  had  constructed  a  railroad,*' and  the 
same  was  in  operation  from  Cawker  City,  in  Mitchell  county,  Kan- 
sas, in  connection  with  the  Atchison,  Solomon  Yalley  and  Denver 
railway  and  the  Central  Branch  Union  Pacific  railroad  from  the 
Missouri  river,  at  Atchison,  westwardly,  to  and  into  the  city  of 
Eirwin,  in  said  Phillips  county,  Kansas,  from  the  east  line  of  the 
said  township  of  Kirwin,  and  a  freight  and  passenger  depot,  with 
side-track,  stock-yard  and  terminal-station  conveniences,  were  built 
and  constructed  in  all  respects  in  accordance  with  said  proposition 
within  the  corporate  limits  of  the  city  of  Kirwin,  in  said  township 
of  Kirwin,  and  within  a  square  200  rods  in  extent,  of  which  the 
public  square  in  Kirwin  is  tne  centre,  prior  to  December  SO,  1879, 
and  said  railroad  was  graded  and  built  on  the  surveyed  line,  via 
Gaylord,  Smith  county,  Kansas ;  and  that  on  December  20, 1879, 
there  had  been  completed  by  said  railway  company,  under  said 
proposition  and  in  accordance  therewith,  Similes  of  main  track 
and  -^^  of  a  mile  of  side-track ;  and  after  February  1,  IS80,  and 
before  June  1, 1880,  the  said  railroad  was  extended  by  the  plaintiff, 
as  the  successor  of  said  Atchison  and  Denver  railway  company,  on 
said  proposed  line  of  said  railroad  from  the  point  to  which  it  Iiad 
been  buut  on  the  20th  day  of  December,  1879,  so  that  before  Jane 
1, 1880,  there  had  been  dulv  completed  more  than  six  miles  of  rail- 
road in  said  Kirwin  townsnip  by  said  railroad  company ;  and  oa 
the  20th  day  of  December,  1879,  the  said  Atchison  and  Denver  rail- 
way company,  by  its  attorney,  David  Martin,  then   and  there 
requested  said  board  of  county  commissioners,  then  duly  convened 
in  session,  and  the  countv  clerk  of  said  county  of  Phillips,  to  issue 
and  deliver  to  it  thirty-six  bonds  of  the  denomination  of  $500  eadi, 
by  virtue  of  the  conditions  contained  in  said  proposition ;  but  the 
said  boai*d  of  county  commissioners  issued  and  delivered  to  said 
railway  company  onfy  twenty-six  of  the  said  bonds  of  the  township 
of  Kirwin,  numbered  from  one  to  twenty-six,  inclusive,  amounting 
to  $13,000,  and  by  order  of  said  board  the  remaining  ten  bonds  baa 
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been  signed  by  the  chairman  of  said  board,  and  dmed  by  the  said 
connty  clerk,  and  bj  him  sealed,  and  were  placed  in  the  connty 
treasnrer's  safe.  The  said  railway  company  then  and  there  refnsed 
to  accept  the  said  twenty-six  bonds  in  compromise  or  as  full  pay* 
ment  of  its  claim  nnder  the  pi-oposition,  bat  gave  notice  in  open 
session  of  the  board,  that  it  wonld  apply  for  the  other  bonds  witnin 
the  time  allowed  h^  the  proposition  for  the  full  completion  of  the 
railroad  and  the  improvements  connected  therewith ;  and  full 
notice  was  then  given  that  said  company  did  not  receive  said  bonds 
in  full  payment  or  compromise  of  its  claim  nnder  said  proposition, 
and  said  bonds  were  delivered  with  such  notice. 

^^  9.  That  prior  to  June  1st,  1880,  the  railroad  of  said  railroad 
company  as  so  consolidated  was  bnilt  and  completed  and  in  opera- 
tion from  Cawker  Oity,  in  Mitchell  connty,  Kansas,  in  connection 
with  the  Atchison,  Solomon  Yalley  and  Denver  railway,  and  the 
Central  Branch  Union  Pacific  railroad,  to  and  into  the  city  of  Kir- 
win,  in  Phillij>s  connty,  Kansas,  from  the  east  line  of  said  township, 
and  that  a  freight  and  passenger  depot,  with  side-trade  and  stock- 
yard, and  terminal  station  conveniences,  were  bnilt  and  constructed 
m  accordance  with  said  proposition,  within  the  corporate  limits  of 
eaid  city  of  Kirwin,  in  said  township  of  Kirwin,  and  within  a  sqnare 
200  rods  in  extent,  of  which  the  pnblic  square  in  Kirwin  is  the 
centre,  and  prior  to  June  1st,  1880;  and  that  the  length  of  the 
main  track  of  said  railroad  so  completed  and  in  operation  in  said 
township  of  Kirwin  was  and  still  is  6^^  miles,  ana  the  length  of 
said  railroad,  including  side-tracks,  between  the  east  line  of  said 
township  of  Kirwin. and  the  west  line  of  the  city  of  Kirwin,  was 
and  still  is  ^^(f  miles,  and  the  length  of  the  side-track  in  said  city 
of  Kirwin  was  and  still  is  Af^  of  a  mile.  On  June  7th,  1880,  the 
plaintiff,  by  its  attorney  and  chief  engineer,  appeared  before  said 
board  of  county  commissioners  at  a  meeting  thereof  dulv  called  and 
held,  and  made  proof  of  all  the  foregoing  facts,  and  of  the  tender 
of  said  stock  certificate  and  of  the  filing  of  said  agreement  as 
hereinbefore  recited,  and  the  plaintiff  then  and  there  demanded  of 
said  board  of  county  commissioners,  the  full  board  being  present^ 
and  of  said  J.  W.  Lowe,  the  issue  and  delivery  to  it  of  the  said  ten 
Kirwin  township  bonds,  amounting  to  $5,000,  so  withheld  as  afore- 
said, less  the  interest  that  had  accrued  from  their  date  to  said  time, 
or  the  issue  and  delivery  to  it  of  said  amount  of  new  bonds ;  but 
said  township  being  present  by  its  attorney,  objected,  and  thereon 
the  board  reiused  to  issue  or  deliver  said  bonds  or  any  of  them,  and 
the  plaintiff  then  and  there  requested  and  demanded  the  delivery  to 
it  of  eight  (8^  of  said  bonds,  amounting  to  four  thousand  ($4,000^ 
dollars,  so  withheld  as  aforesaid,  less  the  interest  that  had  accruea 
from  tlieir  date  to  said  time,  or  the  issue  and  delivery  to  it  of  said 
anoniit  of  new  bonds,  as  the  balance  remaining  due  at  the  rate  of 
i;t     0  per  mile  for  the  4^^  miles  and  said  side-tracks  between  the 
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eastern  boundary  of  the  county  of  Phillips  and  the  townsbip  of 
Kirwin,  and  the  western  boundary  of  the  city  of  Kirwin ;  bnt  Eaid 
township  being  present  by  its  attorney,  objected,  and  thereupon 
the  board  refused  to  issue  or  deliver  said  bonds  or  any  of  them;  and 
the  plaintifE  then  and  there  requested  and  demanded  the  delivery 
to  it  of  three  of  said  bonds,  amounting  to  $1,500,  lees  the  inters 
that  had  accrued  thereon  from  their  date  to  said  time,  or  the  iasne 
and  delivery  to  it  of  said  amount  of  new  bonds,  as  a  balance  remain- 
ing due  at  the  rate  of  $4,000  per  mile  for  the  3^^  miles  of  main 
track  between  the  eastern  boundary  of  the  county  of  PhillipB  and 
of  the  township  of  Kirwin  and  the  western  boundary  of  the  ci^of 
Earwin ;  but  said  township  bein^  present  by  its  attorney,  objeded, 
and  thereupon  the  board  refused  to  issue  or  deliver  said  bonds  or 
any  of  them,  and  said  ten  bonds  or  any  of  them  have  never  been 
delivered  to  plaintiflE,  or  any  new  bonds  in  lieu  of  them;  althongli 
the  plaintiff  has  fully  complied  with  the  terms  of  such  proposition 
within  the  time  therein  limited. 

« 10.  On  December  20,  1879,  at  the  time  the  said  $13,000  of 
Kirwin  township  bonds  were  delivered  to  said  Atchison  and  Denver 
railway  company,  the  said  David  Martin,  as  attorney  for  said  rail- 
way company,  tendered  to  the  treasurer  of  Kirwin  township  a 
certificate  of  stock  in  due  form,  of  which  the  following  is  a  oopj, 
to  wit: 

No.  17.  180  ahaiMi 

Thb  Atohisok  Ain>  Deztveb  Railboad  Compaztt. 

State  o/KatiMM. 
d  This  certifies  that  the  township  of  Kirwin,  in  Phillips  county, 
^  Kansas,  is  entitled  to  one  hundred  and  eiehty  shares  of  one  hun- 
^  dred  dollars  each,  of  the  capital  stock  of  the  Atchison  and  Denver 
j(  railway  company,  transferable  on  the  books  of  the  company  by 
said  party  or  its  attorney  on  surrender  of  this  certificate. 

In  testimony  whereof,  the  said  company  have  caused  this 
certificate  to  be  signed  by  their  presiaent  and  treasurer, 
«      dated  December  15,  1879. 
[SBAL.]  R  M.  PoMBROT,  PrendoA, 

A.  J.  BAS2TB8,  TnoBwrtr. 

But  the  treasurer  of  said  township  then  and  there  refused  to  receiye 
fiaid  certificate  of  stock  for  an  amount  exceeding  130  shares  of  said 
stock,  but  upon  assurance  and  the  agreement  oi  said  attorney  tliat 
said  companv  would  take  up  said  certificate  for  180  sbures,  and  in 
lieu  thereof  nave  issued  and  delivered  to  said  treasurer  a  certificate 
for  130  shares  (the  amount  of  said  bonds  that  day  delivered),  the 
said  treasurer,  upon  the  conditions  hereinbefore  stated,  recdved 
said  certificate  for  180  shares,  and  has  since  retained  the  same  in 
his  possession ;  but  neither  said  attorney,  nor  said  plaintiff,  nor  any 
one  for  it,  has  delivered  said  certificate  for  130  shares.  And  said 
railway  company  has  ever  since  neglected  to  take  up  said  certificate 
of  180  shares  and  issue  said  certificate  of  130  sWeS)  althongb 
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requested  so  to  do ;  and  said  treasurer  is  now  and  at  all  times  has 
been  ready  and  willing  to  deliver  said  certificate  to  plaintiff,  upon 
demand  therefor. 

^'  It  is  also  agreed  that  defendant  was,  previous  to  the  commence- 
ment of  this  suit,  tendered  said  certificate  of  180  shares  of  stock  to 
R.  M.  Pomeroy,  president  of  the  Atchison,  Colorado  and  Pacific 
E.  B.  Co.,  as  the  successor  in  interest  of  the  said  Atchison  and 
Denver  By.  Co.,  and  demanded  that  there  should  be  issued 
to  defendant  a  certificate  for  130  shares  of  said  stock,  which 
demand  has  not  been  complied  with." 

The  opinion  herein  was  filed  May  3, 1881. 

Everest  &  Waggener,  for  plaintm. 

A.  G.  McBride,  for  defendants. 

HoETON,  C.  J.:  The  principal  question  for  our  determination  is, 
whether  the  consolidation  of  tnfe  Atchison  and  Denver  By.  Co.  with 
the  Waterville  and  Washington  R.  R.  Co.,  the  Bepublican  Valley 
Ry.  Co.,  the  Atchison,  Solomon  Valley  and  Denver  Ry.  Co., 
and  the  Atchison,  Republican  Valley  and  I^acific  Ry.  Co.,  under  the 
corporate  name  of  "  The  Atchison,  Colorado  and  Pacific  R.  R.  Co.," 
released  the  township  of  Kirwin  from  its  subscription,  September 
13,  1879,  to  the  capital  stock  of  the  first-named  company.  It  is 
claimed  by  the  defendants  that,  on  December  22, 1879,  the  com- 
pany to  which  the  subscription  was  made  went  out  of  existence ; 
that  the  construction  of  the  railroad  after  December  22d  was  by  an 
entirely  difierent  corporation  ;  and  that  the  plaintiff  has  no  interest 
in  the  original  contract  for  the.  construction  of  the  railroad 
through  Kirwin  township,  or  in  the  subscription  of  that  township 
to  the  stock  of  the  Atchison  and  Denver  Ry.  Co.  The  case  of  The 
State,  ex.  rel.  St.  Jos.  and  D.  C.  R.  R.  Co.,  v.  Comm'rs  of  Nemaha 
Co.,  10  Kas.  569,  is  cited  as  decisive.  That  case  is  not  controlling 
as  to  this.  There  no  subscription  had  been  made  to  the  stock  of 
the  company  to  which  the  Donds  had  been  voted.  There  the 
law  authorizing  consolidation  expressly  reserved  to  each  stock- 
holder of  the  old  companies  the  right  to  determine  whether  he 
would  become  a  stockholder  in  the  new  corporation.  Chapter  44 
of  the  statute  of  1865,  under  which  the  Northern  Kansas  R.  R.  Co. 
and  the  St.  Joseph  and  Denver  City  R.  R.  Co.  were  consolidated 
into  a  single  corporation  on  Octobor  9,  1866,  was  abrogated 
by  the  adoption  of  the  statute  of  March  1, 1870,  and  the  proviso 
of  the  law  of  1865,  for  dissenting  stockholders  to  withdraw  upon 
the  consolidation  of  the  companies  was  omitted  in  the  law  of  1870. 
(Laws  1870,  ch.  92,  pp.  195,  197.)  The  question  resolves  itself 
into  one  of  power  on  the  part  of  the  legislature  to  authorize 
the  consolidation  of  companies  under  the  provisions  of  the  law  of 
1870.  The  doctrine  that,  after  a  subscription  has  been  made  to 
the  capital  stock  of  a  corporation,  a  material  change  of  the  charter 
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by  which  a  new  and  different  business  is  superadded  to  thit 
originally  contemplated,  or  its  purpose  and  powers  altered,  relets 
a  non-consenting  stockholder,  is  limited  by  a  proyision  in  the 
charter  authorizmg  a  change  or  amendment,  Win  this  state  by 
§  1  of  article  12  of  the  constitution  of  the  state,  which  proTides 
that  corporations  may  be  created  under  general  laws ;  but  all  godi 
laws  may  be  amended  or  repealed,  and  me  statutes  enacted  und^ 
such  constitutional  proyision.    The  law  of  1870  regarding  the 
ooi;^solidation  of  railroads  was  in  force  at  the  dates  of  the  election 
and  of  the  subscription  to  the  stock  of  the  Atchison  and  Denyer  By. 
Co.,  and  such  subscription  was  made  under  the  express  provisioa 
of  tiie  law  that  the  company  might  be  consolidated  with  oOier  com- 
panies at  the  instance  and  approyal  of  parties  representing  two- 
thirds  of  all  the  stock  of  the  corporations  so  consolidated.    Para- 
phrasing the  remarks  of  Mr.  Justice  Strong,  in  Kugent  v.  Snpc^- 
yisors,  19  Wall.  249,  251,  when  the  yoters  of  Kirwin  town^ip 
sanctioned  a  subscription  by  their  yote,  and  when  the  subscription 
was  made  by  the  county  clerk  in  pursuance  of  that  sanction,  ther 
were  informed  by  the  law  of  the  state  that  a  consolidation  wim 
another  company  might  be  made,  that  the  stock  they  proposed  to 
subscribe  nught  be  conyerted  into  stock  of  the  consoudated  com- 
pany, and  that  the  liabilil^  they  assumed  mi^ht  become  owing  to 
that  company.    With  this  knowledge  and  m  yiew  of  such  con- 
tingencies, they  made  the  contract.    The  subscription  was  tha^ 
fore  made  subject  to  the  contingency  of  the  consolidation.    There 
is  no  claim  that  the  consolidation  was  prejudicial  to  the  township^s 
interests  or  those  of  the  Atchison  and  Denyer  Ky.  Ck>.;  nor  is  any 
fraud  or  wrong  alleged  in  such  consolidation.    The  legiiBlatnre  h^ 
the  power  to  authorize  such  consolidations,  at  least  in  all  cases 
where  the  rights  of  a  stockholder  are  not  injured  thereby.    We 
conclude  that  the  consolidation  did  not  exonerate  the  original 
stockholders  of  the  companies  from  their  liability  to  pay  th^ 
subscriptions,  and  therefore  that  it  did  not  release  me  iownship  of 
Kirwin  from  its  subscription  to  "  The  Atchison  and  Denyer  Ey.  Co." 
rN^ugent  V,  The  Superyisors,  supra,  and  cases  cited ;  The  Uork  & 
Youghal  K'y  Co.  v.  Patterson,  37  Eng.  L.  and  Ea.  398 ;  Nixon  r. 
Brownlow,  and  Nixon  v.  Green,  3  H.  &  N.  686 ;  Sparrow  <?.  R  K- 
Co.,  7  Porter  [IndJ  369 ;  Bish  v .  Johnson,  21  Ind.  299 ;  Hanna  r. 
Cmcinnati  &  Ft  W  ayne  R.  E.  Co.,  20  Ind.  30.)    "  The  Atchison, 
Colorado  and  Pacific  R  R  Co.,^'  after  December  22d,  1879,  was 
tiie  lawful  successor  in  interest  of  the  company  to  which  tiie  bond^ 
were  yoted  and  the  stock  was  subscribed. 

Some  objection  is  made  to  the  deliyeiy  of  the  bonds,  on 
the  ground  that  as  the  construction  of  3^  miles  and  ^|^  of  a  mile 
of  side-track  of  railroad  brought  the  road  to  and  into  the  ci^ 
of  Kirwin  on  December  20, 1879,  the  construction  of  more  rail- 
road within  the  city  of  Kirwin  after  that  date  does  not  support  the 
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demaad  for  the  delivery  of  the  remaming  ten  bonds.  The  objec- 
tion is  not  well  taken.  The  proposition  provided  that  the  railroad 
was  to  be  completed  and  in  operation  before  June  1,  1880 ;  nnder 
its  terms  there  was  completea  on  December  20,  1879,  3^  miles 
of  main  track  and  ^^  of  a  mile  of  side-track.  Now  the  agreed 
statement  of  facts  sets  f ortli : 

'^That  prior  to  June  1, 1880,  the  railroad  of  said  railroad  com- 
pany, as  8o  consolidated,  was  built  and  completed  and  in  operation 
from  Cawker  City,  in  Mitchell  county,  TCansas,  in  connection 
with  the  Atchison,  Solomon  Valley  and  Denver  Ry.,  and  the 
Central  Branch  Union  Pacific  By.,  to  and  into  the  city  of 
Kirwin,  in  Phillips  county,  Kansas,  from  the  east  line  of  said 
township;  and  that  a  freight  and  passenger  depot,  with  side- 
track and  stock-yard  and  terminal-station  conveniences,  were  built 
and  constracted  in  accordance  with  said  proposition  within  the 
corporate  limits  of  said  city  of  Eirwin,  in  said  township  of  Kirwin, 
and  within  a  square  of  200  rods  in  extent,  of  which  the  public 
square  in  Eirwin  is  the  centre,  and  prior  to  June  1,  1880; 
and  that  the  length  of  the  main  track  of  said  railroad  so  completed 
and  in  operation  in  said  township  of  Kirwin  was  and  still  is,  6|^ 
miles;  and  the  length  of  saia  railroad,  including  side-tracKS,. 
between  the  east  line  of  said  township  of  Kirwin  and  the  west 
line  of  the  city  of  Kirwin  was  and  still  is  i^f^  miles ;  and  the 
length  of  the  side-track  in  said  city  of  Kirwin  was  and  still  is  ^^ 
miles." 

There  is  no  claim  that  any  of  the  road  constructed  within 
Kirwin  city  was  unnecessarilv  constructed,  and  the  contract  to 
build  to  and  into  the  city  oi  Kirwin  permitted  the  company  to 
complete  the  necessary  main  and  side-tracks  within  the  city. 
Under  the  proposition  submitted,  the  aid  voted  was  for  the  rail- 
road within  Kirwin  township  to  and  into  the  city  of  Kirwin,  and 
this  included  all  the  road  and  side-tracks  in  said  township  and  to 
and  into  (within)  the  citv  of  Kirwin  necessary  for  the  efficient 
running  and  operating  of  the  road,  with  the  statutory  limitation 
that  in  no  case  should  the  total  amount  of  the  aid  exceed  four 
thousand  dollars  per  mile  for  each  mile  of  railroad  constructed  in 
the  township.  (Sec.  1,  ch.  107,  Laws  1876,  as  amended  by  §  1,  ch. 
142,  Laws  18770 

The  bonds  demanded  do  not  increase  the  aid  in  excess  of  four 
thousand  dollars  per  mile  for  each  mile  of  road  constructed  under 
the  proposition  or  contract,  and  the  plaintiff  is  entitled  to  all 
of  them.  There  is  no  element  of  estoppel  in  the  conduct  of  the 
Atchison  and  Denver  Ry.  Co.  or  the  plamtiff.  The  Atchison  and 
Denver  Ry.  Co.  made  a  demand  for  all  the  bonds  December  20, 
1S79,  but  refused  to  receive  the  said  twenty-six  bonds  in  compro- 
mise of,  or  as  the  full  payment  of  its  claim  under  said  proposition, 
and  gave  notice  that  it  would  apply  for  the  other  bonds  within  the 
4  A.  &  E.  R  Cas.— 23 
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time  allowed  by  the  proposition  for  the  full  completion  of  the  rail- 
road and  the  improvements  connected  therewith.  And  full  notice 
was  given  that  the  railroad  did  not  receive  said  bonds  in  full  pay- 
ment  or  compromise  of  its  claim  under  said  proposition.  Its  suc- 
cessor extenaed  the  track  within  Kirwin  city,  and  demanded  the 
remainder  of  the  bonds  according  to  the  notice. 

A  peremptory  writ  will  be  directed  to  issne  for  defendants  to 
deliver  the  additional  ten  bonds  of  the  denomination  of  $500  each. 

All  the  Justices  concurring. 


Benjamin  A.  SxEANaB 

V. 

H.    AND   T.    0.    R    R    Co. 

(68  TexM  Beporiiy  163.    Marek  28,  1880.) 

A  certificate  of  stock  in  an  incorporated  company,  contained  a  ledtil  on 
its  face  that  it  was  transferable  by  assignment,  and  on  ita  surrender  to  tbe 
directors  a  new  certificate  of  proprietorship  would  be  issued  to  the  asaigDee. 
The  by-laws  authorized  transfers  of  stock,  in  writing,  by  the  owner  thereof, 
indorsed  on  the  certificate,  or  on  separate  paper  ;  and  on  the  delivery  thoe- 
of  to  the  secretary,  together  with  the  original  certificate  of  stock,  for  regis- 
tration, new  stock  would  be  issued  to  Uie  assignee.  The  assignee  of  the 
original  stockholder,  having  possession  of  the  original  certificate,  sofid  ^ 
company  for  the  value  of  new  stock  issued  to  a  subsequent  assignee  of  the 
original  holder  to  whom  new  stock  had  issued,  without  presentation  of  tbe 
original  certificate.  The  plaintiff  had  not  presented  his  transfer  and  8(ock 
at  the  secretary's  office  before  the  new  stock  issued.    HM: 

1.  The  company  was  estopped  from  denying  that  it  would  hold  for  tbe 
benefit  of  the  holder  of  the  certificate  the  amount  of  stock  therein  gpedfied^ 
until  it  was  presented  for  cancellation  and  new  stock  issued. 

2.  The  non-production  of  the  original  certificate  of  stock  was  notioe  to  tbe 
company  that  a  superior  title  might  be  in  a  third  party. 

8.  Though  the  certificate  was  not  the  share  of  stock,  it  was  constitated 
by  the  company  the  visible  representative  of  it,  and  as  between  tbe  sbare- 
holder  and  nis  assignee,  the  equitable,  if  not  the  legal,  title  would  pass  by  a 
transfer  of  the  ceruficate,  and  this,  without  it  being  recorded  on  tne  books 
of  the  company. 

4.  The  certificate  and  transfer  were  prima  facie  sufilcient  to  authorise  tbe 
holder  to  demand  of  the  company  the  privileges  and  benefits  to  which  tbe 
original  holder  was  entitled. 

5.  In  the  absence  of  a  charter  or  statutory  provision  requiring  a  transfer  of 
stock  on  the  books  of  the  company,  as  between  the  shareholder  and  bis 
assignee,  to  pass  title  as  agralnst  a  creditor,  the  interest  of  tbe  creditor  msit 
be  regarded  as  subordinate  to  that  of  the  bona  fide  assignee. 

6.  The  company  was  liable  to  the  assignee  of  the  original  stockholder 
holding  the  original  certificate. 

The  owner  of  a  certificate  of  stock  in  an  incorporated  company,  placed 
his  certificate,  with  a  blank  transfer  indorsed  thereon,  in  tae  hands  of 
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«aotber  for  the  purpose  of  sale  ;  the  agent  filled  the  blank  with  his  own 
ntme  and  afterwards  indorsed  thereon  a  transfer  from  himself  to  a  purchaser. 
BOd: 

1.  The  original  owner  having  given  to  his  agent  possession  of  the  certifi- 
<»te  with  the  external  indicia  of  ownership  and  tlie  right  of  disposal,  the 
fiabseqnent  transfer  by  the  agent  clothed  the  purchaser  with  the  apparent- 
legal  title. 

2.  The  rights  of  the  purchaser  did  not  depend  on  the  actual  title  or 
•authority  of  the  agent  to  sell,  but  upon  the  act  of  the  original  owner  giving 
the  apparent  authority  of  disposal,  and  which  would  estop  him  and  his 
assignee. 

3.  The  title  of  the  purchaser  would  be  subject  to  be  defeated  by  a  superior 
title  in  the  original  owner,  if  acquired  with  notice  of  it,  or  without  valuable 
coDsideration. 

4.  In  the  absence  of  statutory  or  charter  provision,  the  books  of  the  com- 

ry  could  not  operate  as  notice  of  the  ownerdiip  of  the  stock,  further  than 
the  use  and  benefit  of  the  company  itself. 

Error  from  Harris.  Tried  below  before  the  Hon.  James  Masterson. 
The  facts  necessary  to  a  proper  nnderstanding  of  the  opinion 
will  be  found  contained  in  it 

Stewart  &  Barziza,  for  plaintiff  in  error. — We  contend  that  the 
written  stipulations  and  conditions,  as  set  forth  in  the  original  cer- 
tificate of  stock,  ought  to  be  strictly  complied  with  by  the  officers 
of  defendant.  They  are  presumed  to  know  more  about  the  charter 
of  their  company  and  the  rules  set  up  in  their  certificates  of  stock 
than  any  other  person ;  and  if  anybody  ought  to  suffer,  it  ought 
to  be  themselves. 

These  remarks,  let  it  be  remembered,  are  not  made  solely  because 
it  appears  that  two  officers  of  this  company  have  been  dealing  in 
this  stock  to  the  prejudice  of  plaintiff,  but  are  meant  to  urge  the 
principle,  that  as  the  new  certificate  of  stock  to  Mr.  Kichardson 
which  was  issued,  and  as  the  new  certificate  to  Mr.  Hutchins  which 
was  issued,  their  acts  were  done  by  the  officers  of  tlie  defendant, 
who  are  presumed  to  know  the  charter  of  the  company,  and  the 
stipulations  in  the  companv's  certificate.  Therefore  we  say,  that 
it  is  not  a  question  so  mucn  of  an  innocent  purchaser  (upon  which 
we  could  confidently  claim)  as  of  principle  and  right  and  plain  and 
common  justice  and  law. 

It  is  like  a  nefifotiable  instrument  which  is  not  due ;  it  may  be 
assigned  ;  the  holder  thereof  is  presumed  to  be  the  owner  for  value 
if  it  is  indorsed  to  him ;  the  holder  for  value  of  that  paper  with- 
oQt  any  assignment  stands  in  a  better  condition  than  does  the  one 
who  claims  to  be  an  assignee  upon  another  piece  of  paper  and  not 
possessing  the  original. 

We  contend  that  the  holder  and  owner  for  value  of  that  original 
certificate  of  stock,  could  and  can,  at  any  time,  demand  the  same 
or  its  value,  and  cannot  be  affected  with  notice  of  any  transfers 
or  transaetion  had  and  made  upon  the  books  of  said  company,  or 
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bj  its  officers.  And  we  contend  that  the  issuing  of  another  oer- 
tmcate  to  Kichardson,  while  the  original  was  out,  was  utterly  void 
as  to  the  owners  of  the  original ;  and  that  the  issnance  of  tlie 
certificate  to  Hutchins  was  utterly  void  as  to  the  owners  of  the 
original,  and  that  the  owners  and  holders  of  such  original  can,  at 
mj  time,  claim  their  righta. 

F.  Barnard  also  for  plaintiff  in  error : 

I.  The  transfer  by  assignment  in  writing,  and  deliveiyof  ibe 
certificate  for  said  stock  by  Browder  to  Fletdier,  and  by  "lletciher 
to  Coryell,  and  by  Coryell  to  Strange,  divested  Browder  of  all 
title  and  right  to  said  stock.  Pasch.  Dig.  222 ;  Durat  t;.  Swift, 
11  Tex.  140-279 ;  Angell  &  Ames  on  Corp.  564,  and  cases  cited. 

II.  The  issuance  by  defendant  of  a  second,  certificate  for  the 
stock,  in  lieu  of  the  certificate  issued  to  Browder,  withoat  the 
return  and  delivery  of  the  Browder  certificate,  did  not  affect  or 
impair  the  right  and  title  of  the  assignee  and  holder  of  the  Brow- 
der certificate  under  transfer  in  good  faith,  without  notice  of 
adverse  claims  by  Browder,  or  his  second  transfer. 

III.  The  terms  of  the  certificate  and  the  by-lawg'of  the  defend- 
ant company  bound  it  to  recognize  plaintiff  as  the  own^  of  the 
stock,  and  the  defendant  was  estopped  from  issuing  a  new  certifi- 
cate to  Hutchins,  and  plaintiff  ought  to  have  had  judgment  for  the 
stock  or  the  agreed  value  thereof. 

rV.  Where  a  party  delivers  a  certificate  of  stock,  with  the  as- 
signment thereof  m  blank,  to  an  agent,  to  be  sold  or  disposed  of, 
a  purchaser  of  such  stock,  with  or  without  notice  of  the  agency, 
takes  a  ffood  title,  and  is  not  bound  for  the  proper  application  of 
the  purchase  money.    Eottright  v.  Buffalo  Com.  Bank,  14  Md.  299. 

Baker  &  Botts  for  defendant  in  error. — ^As  counter  propo- 
sitions to  the  propositions  made  by  plaintiff  in  error,  we  make 
the  following : 

I.  Certificates  of  stock  are  simply  the  muniments  and  evidence 
of  the  holder's  title  to  a  ^ven  share  in  the  property  and  franchises 
of  the  corporation  of  which  he  is  a  member  as  between  him  and 
the  corporation. 

n.  The  certificate  is  merely  the  evidence  of  his  interest,  as  the 
title  deeds  are  of  title  to  the  land,  but  not  of  the  possession.  Griffin 
V.  Howell,  5  Barr,  77. 

III.  When  Browder  sold  to  Merriman,  Fletcher  held  the  certifi- 
cate with  power  to  sell ;  but  the  transfer  of  Browder  to  Merriman 
was  a  revocation  of  the  power  of  sale  previously  given  to  Fletcher, 
and  its  filing  in  the  office  of  the  company  was  notice  to  the  world. 
The  community  interested  have  the  same  notice  of  transfers  regfc-' 
tered  as  they  have  of  deeds  of  lands  recorded.  After  the  date  of 
Browder's  sale,  the  sale  of  Fletcher  was  unauthorized,  and  an  nn« 
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authorized  sale,  althongh  for  a  valuable  consideration,  and  without 
notice^  vests  no  higher  title  in  the  vendee  than  was  possessed  bv 
the  vendor.  Browder  transferred  to  Fletcher  as  his  agent  to  sell 
in  1867 ;  Browder  sold  to  Merriman  in  1868 ;  the  transfer  to  Mer- 
riman  filed  in  the  office  of  company  in  1871,  and  Fletcher's  sale  to 
Coryell  in  1873.  Dodd  &  Co.  v.  Arnold,  28  Tex.,  97 ;  Saltus  v. 
Everett,  20  "Wend.,  275 ;  Prescott  v,  Deforrest,  16  Johns.,  169 ; 
Wheelwright  v,  Depeyster,  1  Johns.,  471 ;  Williams  v.  Merle,  11 
W.  R,  80 ;  Brower  v.  Peabody,  13  N.  Y.,  121. 

lY.  Certificates  of  stock  are  not  negotiable  instruments,  so  as  to 
come  within  the  rules  of  bills  of  exchange  and  promissoiy  notes. 
Ko  rules  which  belong  to  negotiable  securities  belong  to  them. 
Raifroad  Co.  v.  Howard,  7  Wall.  (U.  S.),  415 ;  Wilson  v.  Little,  2 
N.  T.,  447 ;  Mechanics'  Bank  v.  N.  T.  &  K  H.  R.  Co.,  13  N.  Y., 
625 ;  Weaver  v.  Borden,  49  N.  Y.,  288 ;  Dustin  v,  Livingston,  9  J. 
R.,  96 ;  Arnold  v.  Ruggles,  1  R  I.,  165. 

George  Goldthwaite  also  for  defendant  in  error. 

BoNKia^  Associate  Justice. — This  case  is  one  of  first  impression 
in  this  conrt,  and  we  have  endeavored  to  give  it  that  full  considera- 
tion in  the  light  of  authority,  consistent  with  the  pressure  of  other 
business,  which  its  importance  demands. 

It  involves  the  question  of  the  liability  of  a  railroad  company  for 
damages  for  having  issued  new  shares  of  stock  to  one  claiming 
under  Uie  first  shareholder,  when  the  original  certificate  is  still 
outstanding  in  the  hands  of  an  innocent  tmrd  party,  but  who  had 
not  presented  the  same,  with  his  transfer,  to  the  omce  of  the  com- 
panv,  previous  to  the  issuance  of  the  new  stock. 

To  determine  the  liability  of  the  company,  to  some  extent  neces- 
sarily involves  the  merits  of  the  respective  titles  of  the  two  claim- 
ants, thongh  but  one  is  before  the  court. 

The  original  certificate  of  stock  issued  on  April  1, 1861,  to  J. 
H.  Browder,  and  reads  as  follows: 

**  Houston  ajxd  Texas  Central  Railway  Company, 
*^  No.  19.  Four  shares. 

"  This  certifies  that  J.  M.  Browder,  proprietor  of  share  No.  917 
in  the  capital  stock  of  the  Houston  ana  Texas  Central  By.  Co.,  es- 
tablished bv  acts  of  incorporation  passed  by  the  legislature  of  the 
state  of  Texas,  subject  to  which,  and  the  by-laws,  this  certifi- 
cate is  transferable  by  assignment,  and  upon  surrender  hereof  to 
the  directors  a  new  certificate  of  proprietorship  of  said  share  will 
be  delivered  to  the  assignee." 

Plaintiff  Strange  holds  possession  of  this  original  certificate  lor 
a  valuable  consideration,  under  the  following  chain  of  title : 

1.  A  transfer  from  J.  M.  Browder,  the  original  grantee,  to  E. 
S.  Fletcher,  dated  March  14,  1862.    2.  A  transfer  from  E.  S. 
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Fletcher  to  J.  R.  Coryell,  dated  May  10,  1873.  3,  A  transfer 
from  J.  B.  Coryell  to  plaintifi  B.  A.  Strange,  dated  August  39, 
1873. 

The  title  under  which  Hntchins  holds  the  new  stock  u  u 
follows : 

Browder  sold  and  transferred  said  certificate  of  stock  on  May  6^ 
1868,  for  valuable  consideration,  to  C.  H.  Merriman.  In  pnmianoe 
of  said  assignment  from  Browder,  Merriman  transferred  die  stock 
on  the  books  of  defendant's  company  to  Au  S.  Kichardson,  and  oe^ 
tificate  of  the  stock  was  issued  to  Bichardson  on  July  27, 1868,  and 
afterwards  Richardson  transferred  the  stock  to  W.  J .  Hutdiins,  on 
or  about  January  14,  1871.  The  certificate  to  Bichardson  was  sur- 
rendered, and  a  new  certificate  for  the  same  stock  was  delivered 
to  Hutchins,  who  holds  and  represents  the  stock  in  defendant's 
company. 

The  by-law  of  the  company  authorized  by  its  charter,  upon  tke 
subject  of  the  transfer  of  stock,  reads : 

"  Section  4.  The  transfers  of  any  share  may  be  made  by  an  in- 
strument in  writing  signed  by  the  owner,  which  writing  may  be 
indorsed  on  the  certificate  or  made  on  a  separate  paper.  The  as- 
signee must  cause  his  transfer  to  be  presented  and  delivered  to  the 
secretary  of  the  company  before  it  will  entitle  him  to  be  recc^ized 
as  the  owner ;  and  upon  presentation  of  such  transfer,  with  tne  cer- 
tificate of  stock,  the  secretary  shall  record  the  same  in  books  to  be 
kept  for  that  purpose  and  called  ^  Keport  of  Transfers,'  and  the 
president  and  secretary  shall  issue  new  certificate  or  certificates  to 
the  assignee  as  he  may  be  entitled,  unless  they  have  notice  of  fraud 
or  invalidity  of  said  transfer." 

Subsequently  to  the  issuance  of  the  new  stock  to  Hntcliine,  a 
demand  was  made  upon  the  company  by  the  plaintifE,  Strange,  for 
the  issuance  of  stock  to  him,  he  naving  presented  the  original  cer- 
tificate with  the  transfer  to  himself,  which  demand  was  refnsed. 
On  the  trial  below  a  jury  was  waived  and  judgment  rendered  by 
the  court  for  the  defendant,  the  R.  R.  Co. 

From  the  above  statement,  it  will  be  seen  that  the  original  cer- 
tificate of  stock  was  transferable  by  assignment,  either  inoorsed  on 
the  certificate  itself  or  on  a  separate  piece  of  paper,  and  was  not  re- 
quired to  be  made,  as  in  some  cases,  on  the  books  of  the  company. 

By  the  terms  of  the  certificate  and  by-law,  there  was  a  continnyl 
afi&rmation  made  by  the  company,  that  they  would  hold,  for  the 
use  and  benefit  of  the  rightful  owner  of  the  certificate,  the  amount 
of  stock  therein  specified,  until  it  was  presented  at  the  office  of  the 
company  for  cancellation  and  new  stock  issued ;  and  the  oompanj 
was  estopped  from  denying  this.  Holbrook  v.  Zinc  Co.,  57  N.  i-y 
616 ;  In  re  B.  &  San  I\  Ey.  Co.,  E.  L.  E.,  3  Q.  B.,  584. 

The  company  is  to  a  certain  extent  the  custodian  of  the  rights 
of  the  stockholders,  and  is  responsible  for  an  illegal  issuance  of 
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stock  to  their  prejudice.  Bajard  v.  Bank,  52  Pa.  St.,  234 ;  Lowerj 
V.  Bank  of  Baltimore,  Taney's  0.  C.  R.,  310 ;  Bank  v.  Lanier,  11 
Wall.,  369 ;  Salisbury  Mills  v.  Townsend,  109  Mass.,  121 ;  Pratt  v. 
The  Taunton  Copper  Oo.,  123  Mass.,  110 ;  Lorings  v.  Salisbury 
Mills,  125  Mass.,  160 ;  Bridgeport  Bank  v.  E.  K  Co.,  30  Conn., 
231 ;  R.  R.  Co.  v.  Schuyler,  34  N.  T.,  30. 

It  is  not  intended  by  this,  however,  to  prescribe  an  arbitrary 
rule,  that  the  company  snail,  in  any  event,  without  being  in  default 
as  by  negligence  or  fraud,  be  liable  for  the  issuance  of  stock  to  any 
other  party  than  the  holder  of  the  certificate,  but  that  it  takes  the 
risk,  ii  issued  without  due  precaution,  that  the  certificate  may  be 
presented  by  some  one  having  the  superior  title. 

The  non-production  of  the  original  certificate  of  stock  was  notice 
to  the  company  that  such  superior  title  might  be  in  a  third  party. 
E.  R.  Co.  V.  Schuyler,  34  N.  Y.  81 ;  Bayard  v.  Bank,  62  Pa. 
St,  235. 

A  provision  for  the  record  of  the  transfers  of  certificates,  to  be 
made  upon  the  books  of  the  company,  as  required  by  the  Act  of 
December  19,  1857  (Pasch.  Dig.,  art.  4909),  was  intended  for  the 
benefit  of  the  company,  so  that  it  might  know,  by  ready  reference, 
who  were  legal  shareholders,  who  were  entitled  to  vote  at  its 
meetings,  receive  dividends,  etc.,  and  to  whom  it  could  safely  issue 
new  stock.  Bank  v.  Kortright,  22  Wend.,  362 ;  Broadway  Bank 
V.  McEbath,  2  Beaslw  (N.  J.),  26. 

Although  the  certincate  was  not  the  share  of  stock  itseK,  it  was 
what  the  company  constituted  the  visible  representation  of  it ;  and 
as  between  the  sliareholder  and  his  assignee,  the  equitable,  ii  not 
the  legal  title  to  the  stock,  would  pass  by  a  transfer  of  the  certifi^ 
cate,  and  this  without  it  being  recorded  on  the  books  of  the  com- 
pany. Angell  &  Ames  on  Corp.,  §§  353-4 ;  id.,  §  564 ;  R.  R. 
Co.  V.  Schuyler,  34  K  T.,  30 ;  McNeil  v.  Bank,i  46  N.  Y.,  331 ; 
Lateh  V.  Wells,  48  N.  T.,  592 ;  Bank  v.  Kortright,  22  Wend.,  362 ; 
Tnmpike  Co.  v.  Ferree,  2  C.  E.  Green  (17  N.  J.),  118 ;  Bank  v. 
McElrath,  2  Beasley  (13  N.  J.),  24. 

Such  certificate  and  transfer  is  prima  facie  sufficient  to  authorize 
the  holder  to  demand  of  the  company  the  privileges  and  benefits  to 
which  the  original  holder  would  oe  entitled. 

This  construction  of  the  legal  effect  of  a  certificate  of  stock  and 
its  transfer,  is  now  required,  almost  as  a  matter  of  necessity,  both 
for  the  benefit  of  corporations  and  of  trade,  since  stocks  in  incor- 

E orated  companies  have  become  such  an  important  basis  for  specu* 
ition  and  collateral  security.     To  hold  otherwise  would  virtodly 
withdraw  such  stocks  from  all  other  than  the  home  market. 

Thus  it  will  be  seen  that  the  rights  of  a  bona  fide  holder  of  a 
certificate  of  stock  are  two-fold  in  their  character.  As  against  the 
ahareholder,  he  would,  whether  his  transfer  be  recorded  on  the 
books  of  the  company  or  not,  have  a  good  title ;  as  against  the  com- 
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Eany,  to  enable  him  to  demand  that  he  be  recognized  as  a  shaie- 
older,  and  entitled  to  its  rights  and  privileges,  ne  EJiould  pres^ 
his  certificate  and  transfer  for  record  m  the  o£Soe  of  the  company. 
R  R  Co.  V.  Schuyler,  34  N.  T.,  80. 

There  is  a  class  of  cases  in  which  it  is  held  that  shares  of  stoek 
cannot  be  assigned  simply  by  delivery  and  transfer  of  the  cerdfieatei 
unless  made  on  the  hooKB  of  the  company,  so  as  to  defeat  the  rights 
of  an  attachment  or  execution  creditor  without  notice,  by  levy  at 
the  office  of  the  company. 

These  cases  generally  turn  upon  some  particular  provision  of  & 
charter  or  upon  some  statute  providing  for  such  levy. 

In  the  absence  of  some  such  positive  provision,  which  would 
make  a  transfer  on  the  books  of  the  company  an  essential  condition, 
as  between  the  shareholder  and  his  assignee,  to  pass  title  as  against 
such  creditor,  it  is  believed  tibat,  bv  reason  of  the  policy  which 
favors  the  unrestrained  transfer  of  shares  of  stock,  the  interest  of 
the  creditor  should  be  subordinate  to  that  of  such  bona  fide  assignee ; 
and  particularly,  as  otherwise  such  assignee  would  virtually  be  with- 
out remedy,  if  the  company  could  protect  itseK  under  the  levy  and 
sale.    Broadway  Bank  v.  McElrath,  2  Beasley  (N.  J.V  24. 

Browder,  the  original  shareholder,  testified  that  ne  placed  hi^ 
certificate  of  stock,  with  a  blank  transfer  executed  by  him  thereon, 
in  the  hands  of  Fletcher,  for  the  purpose  of  eflfecting  a  sale. 

Having  thus  given  to  Fletcher  possession  of  the  original  certifi- 
cate with  the  external  indicia  of  ownership  and  the  ri^ht  of  dis- 
posal, Fletcher's  subsequejit  sale  of  it,  under  which  plaintiff  Strange 
claims,  clothed  him  with  the  apparent  legal  title. 

The  rights  of  Strange,  if  bona  fide,  do  not  depend  upon  the  actual 
title  or  authority  of  Fletcher  to  seU,  but  upon  the  act  of  Browder 
giving  the  apparent  authority,  and  which  would  estop  him  and  his 
assignee.  Saltus  v.  Everett,  20  Wend.,  278 ;  McNeil  v.  Nat.  Bank, 
46  N.  Y.,  325 ;  Bridgeport  Bank  v.  E.  E.  Co.,  30  Conn.,  231 ; 
Turnpike  Co.  v.  Ferree,  2  C.  E.  Green  (N.  J.),  117 ;  Holbrook  v. 
Zinc  Co.,  57  K  Y.,  617. 

The  title  of  Strange,  however,  was  subject  to  be  defeated  by  a 
superior  title  in  Browder  or  his  ajssignee,  if  it  could  be  shown  that 
Strange  purchased  either  with  notice  of  it,  or  without  payipg  » 
valuable  consideration  therefor. 

It  is  uncontradicted  both  that  Strange  was  a  purchaser  for  value 
and  without  actual  notice,  and  it  remains  to  inquire  whether  he  cm 
be  charged  with  constructive  notice. 

So  far  as  it  appears,  either  from  any  public  statute  or  the  charter 
or  any  authorized  by-law  of  the  company,  the  books  of  the  company 
are  not  made  to  operate  as  notice  of  ownership  further  than  for  the 
use  and  benefit  of  the  company  itseK. 

As  held  by  Chief  Justice  Taney,  in  Lowery  v.  Bank  of  Baltimore, 
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3.  purchaser  of  stock  is  not  bound  to  look  beyond  the  certificate  or 
to  examine  the  books  of  the  corporation,  to  ascertain  the  validity 
of  a  transfer,  as  a  different  role  would  greatly  impair  the  valne  of 
stock,  and  would  seriously  disturb  the  usages  of  trade  and  the 
establiahed  order  of  business.  Taney's  C.  C.  R,  310;  Salisbury 
iMills  V,  Townsend,  109  Mass.,  115. 

Hence  these  records  are  not  constructive  notice  to  third  par- 
ties dealing  in  certificates  of  stock,  and  were  not  such  notice  to 


On  the  contrary,  it  may  be  said  that  the  company,  by  the  terms 
of  tlie  certificate  to  Browder  and  of  their  own  by-law,  were  by  the 
non-production  of  this  certificate  at  the  time  they  issued  the  new 
stock  to  Richardson,  and  who  seems  to  have  been  its  secretary, 
charged  with  notice  that  the  original  certificate  was  outstanding 
and  may  have  then  ah*eady  passed,  or  might  subsequently  pass, 
into  the  hands  of  an  innocent  holder  for  value.  This,  we  think, 
\raSy  under  the  evidence  in  this  case,  such  a  dereliction  of  duty  on 
the  part  of  the  company,  and  such  breach  of  its  contract,  as  con- 
tained in  the  certificate  which  it  had  permitted  to  be  thrown  upon 
the  market,  and  to  which  it  had  invited  confidence,  as  to  make  the 
company  responsible  to  Strange,  who  held  the  possession  of  it,  by 
the  older  title,  for  a  valuable  consideration  and  without  notice  of 
any  defect. 

"W"e  are  of  opinion  that  under  the  law  as  applied  to  the  evidence. 
there  veas  an  error  in  the  judgment  for  whicn  it  should  be  reversed 
and  the  cause  remanded. 

Kevereed  and  remanded. 

Ohief  Justice  Moore  dissenting. 


SmPLSY 

V. 

The  Ctty  of  Teebe  Haute  ep  al. 

(74  Indiana  Bepartij  297.    May  Term^  1881.) 

^  city,   baving  sabscribed  to  the  stock  of  a  railroad  company,  under  the 

^  of  If  ay  4th,  1869,  authorizing  cities  to  aid  in  the  construction  of  railroads, 

1  K.  B.  1876,  p.  299,  is  bound  by  the  same  liability  which  under  section  88  of 
tlie  act  for  the  incorporation  of  railroad  companies,  IRS.  1876,  p.  712,  at- 
taoliea  to  an  ordinary  stockholder  in  such  company  for  labor  done  in  the 
comstr^ct^on  of  its  road. 

Section   88  of  said  act  for  the  incorporation  of  railroad  companies  is 
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oonttitutionAl,  its  proTisioni  being  matter  properly  connected  with  the  m\h 
ject  of  the  title  of  guch  act  within  the  meaning  of  section  19,  artide  4,  of  the 
eonatittttion. 

From  the  Vigo  Circuit  Court 

W.  Eggleston  and  N.  G.  Buff,  for  appellant. 

T,  "W.  Harper,  for  appellees. 

WooDB,  J. — ^The  demurrer  of  the  appellees  was  sustained  to  the 
complaint,  and  judgment  rendered  accordingly.  The  defendant 
the  City  of  Terre  Haute,  alone  was  served  with  process  from  tiie 
court  below,  and  the  only  question  urged  upon  our  attention  k 
whether  the  comphdnt  shows  a  good  cause  of  action  against  eaid 
city.  The  purpose  of  the  action  was  to  chaige  the  city  and  other 
defendants  lor  labor  done  in  the  construction  of  the  railroad  of  the 
Cincinnati  and  Terre  Haute  Kailway  Company,  of  which  the  de- 
fendants were  the  stockholders  at  tne  time  the  labor  was  done. 
We  find  it  unnecessary  to  set  out  a  copy  of  the  complaint,  or  to 
give  special  consideration  to  its  allegations,  as  no  defect  is  claimed 
which  could  be  supplied  by  an  amendment.  The  whole  contentioa 
of  the  counsel  on  either  side  is  upon  the  question,  whether  a  muni- 
cipal corporation,  organized  under  the  general  laws  of  die  State  for 
the.  incorporation  and  government  of  cities,  is  bound  by  the  same 
liability  which,  under  the  38th  section  of  the  "  Act  to  provide  for 
the  incorporation  of  railroad  companies,"  approved  May- 11th, 
1852,  attaches  to  an  ordinary  stockholder  in  such  company.  The 
city  made  her  alleged  subscription  of  stock  in  September,  187L 
The  section  of  the  mw  referred  to  is  as  follows : 

"Sec.  38.  The  stockholders  shall  be  individually  liable  to 
laborers,  their  executors,  administrators  and  assigns,  for  all  kbor 
done  in  the  construction  of  said  road,  that  shall  remain  unpaid  after 
the  assets  of  the  corporation  shall  have  been  exhausted."  1 B.  S. 
1876,  p.  712. 

By  an  act  approved  May  4th,  1869,  it  was  enacted,  "That 
any  city,  incorporated  under  the  general  law  of  this  State,  upon 

Eetition  of  a  majority  of  the  resident  freeholders  of  such  city,  may 
ereaf  ter  subscribe  to  the  stock  of  any  railroad,  hydraulic  company, 
or  water  power,  running  into  or  through  such  city,  or  near  the  cor- 
porate limits  of  said  city,  ....  subject,  however,  to  the  limita- 
tions, direction  and  restriction  named  in  the  provisos  to  the  sixtieth 
section  of  the  act  entitled  ^  An  act  to  repeal  all  general  laws  now  in 
force  for  the  incorporation  of  cities,  prescribing  their  powers  and 
rights,' "  etc.,  approved  March  14th,  1867.  The  provisos  referred 
to  contain  nothii^  pertinent  to  our  present  inquiry.  IRS.  1876, 
p.  299. 

These  provisions  of  the  law  seem  to  be  so  plain  and  direct  to  the 
point  as  to  leave  little  room  for  debate  upon  the  question  presented 
lor  decision.    The  counsel  for  the  appellee  has  favored  us  with  an 
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elaborate  brief,  wherein  he  argnes  that  the  city  defendant  is  not 
sabject  to  the  individual  liability  which  is  imposed  on  the  individual 
8to<^older.  The  argument  turns  entirely  upon  the  following  prop- 
odtionsy  advanced  by  the  counsel,  namely : 

^'  Ist  That  the  liability  of  municipal  corporations  must  appear  in 
their  charter,  that  being  the  instrument  from  which  their  power  to 
become  stockholders  is  derived ;  if  no  liability  is  authorized  to  be 
incurred  or  created  by  the  charter,  then  none  exists. 

"  2d.  That  the  section  of  the  railroad  act  above  set  out  is  uncon- 
stitutional, because  the  subject  matter  thereof  is  not  expressed  in 
the  title  of  the  act,  nor  does  it  relate  to  a  subject  properly  connected 
therewith." 

We  do  not  question  the  accuracy  of  the  first  proposition,  but  its 
application  leaos  us  to  a  conclusion  directly  the  opposite  of  that  for 
wiiich  the  appellees  contend.  By  the  act  of  May  4th,  1869,  the 
Le^lature  made  an  express  grant  to  the  defendant  of  the  power 
to  become  a  stockholder  in  a  railroad  compan v.  So  far  as  in  their 
nature  they  could  be  exercised  or  enjoyed,  it  is  clear  that  the  rights 
and  privileges  of  an  ordinary  stockholder  belonged  to  the  city  when 
it  became  a  stockholder  as  alleged ;  and  it  seems  to  be  equally  clear 
that,  in  conferring  the  power  to  acquire  the  rights  and  benefits,, 
the  LedLslatnre  must  have  intended  to  impose  the  attendant  bur- 
dens. Indeed,  the  right  conferred  has  no  legal  existence  or  defini- 
tion apart  from  the  duties  and  obligations  expressly  connected 
therewith. 

It  is  true,  as  suggested,  that  the  city  could  not  become  the  presi^ 
dent,  director,  or  other  officer  or  agent  of  the  railroad  company,  and^ 
it  may  be,  could  not  be  counted  as  one  of  the  "number  of  per- 
sons, not  less  than  fifteen,  being  subscribers  to  the  stock  of  any 
contemplated  railroad,"  which  the  1st  section  of  the  general  rail- 
road law  requires,  in  order  to  form  a  railroad  corporation.  But,  it 
is  plain  that  these  things  are  not  essential  to,  and  inseparable 
from  the  fact  of,  membership  in  the  corporation.  They  are 
essentials  to  the  corporate  existence,  but  not  to  membership 
therein.  The  shareholder  may  or  may  not  be  the  president  or 
director ;  but  he  cannot  have  a  shareholder's  common  rights,  and 
not  be  subject  to  the  common  liabilities,  unless  there  is  in  the  law 
some  warrant  for  the  exception.  The  act  of  December  17th,  1 872, 
"  to  require  railroad  companies  to  issue  stock  paid  for  by  taxes," 
etc.,  in  certain  specified  cases,  contains  an  express  proviso,  "  that 
the  stock  so  issued  under  the  provisions  of  this  act,  being  involun- 
tary in  its  character,  no  personal  liability  shall  attach  to  the  original 
holder  thereof  for  any  debt  contracted  by  the  railroad  company." 
A  similar  proviso  should,  and  doubtless  would,  have  been  em- 
bodied in  the  act  of  May  4th,  1869,  if  the  Legislature  had  intended 
a  like  exemption  from  hability  on  the  part  of  such  cities  as  should 
avail  themselves  of  the  powers  conferred  by  that  act.    In  this  re- 
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spect  there  is  some  analogy  between  this  case  and  the  case  of  Ony 
Governor,  v.  The  State,  ex  rel.  Coghlen,  72  Ind.  567,  wherein  the 
•court,  in  considering  the  rate  of  interest  which  the  creditor  of  the 
State  was  entitled  to  receive  on  his  bond  (one  of  the  internal  im- 
provement bonds  of  1836),  says:  "We  see  no  reason  why  the  Stite, 
as  a  debtor,  should  be  placed  in  any  other  or  different  situation,  as 
to  its  obligation  to  pay  interest,  than  that  occupied  by  any  private 
debtor  or  other  public  corporation.  1  Dan.  Keg.  Listr.,  sec  436; 
Murray  v.  Charleston,  96  U.  S.  432.  In  the  case  last  above  cited 
the  court  said :  ^  The  truth  is.  States  and  cities,  when  they  borrow 
money  and  contract  to  pay  it  with  interest,  are  not  acting  as 
sovereignties ;  tliey  come  aown  to  the  level  of  ordinary  individnak 
Their  contracts  have  the  same  meaning  as  that  of  sinular  contracts 
between  private  persons.' " 

It  has  been  held  that  if  a  sovereign  State,  which  cannot  be  saed 
without  its  own  consent,  has  voluntarily  rendered  itself  liable  to  a 
private  action,  and  if  it  has  become  a  stockholder  in  a  private  oor- 
poration,  it  has  subjected  itself  to  the  same  liabilities  which  attach 
to  any  private  stocKholder.  Curran  v,  tlie  State,  15  How.  304; 
Eobinson  v.  The  Bank  of  Darien,  18  Ga.  65 ;  Tliompson,  Liability 
of  Stockholders,  sec.  20 ;  Morse  Banks,  etc.,  pp.  516-518  ;  Kational 
Bank  v.  Case,  99  U.  S.  628.  In  the  case  last  cited,  the  Germania 
Bank  held,  as  collateml  security  for  money  loaned,  shares  of  stock 
in  the  Crescent  City  Kational  Bank,  oi  New  Orleans^  and,  the 
latter  bank  having  become  insolvent,  was  held  subject  to  the 
liability  of  a  stockholder,  the  court,  among  other  things,  saying: 
^^  There  is  nothing  in  the  argument  on  behalf  of  the  appellant  that 
tlie  bank  was  not  authorized  to  make  a  loan  with  the  stock  of 
another  bank  pledged  as  collateral  security.  That  is  an  ordinaiy 
mode  of  loaning,  and  there  is  nothing  in  the  letter  or  spirit  of  the 
National  Bankmg  act  that  prohibits  it.  But,  if  there  were,  the 
lender  could  not  set  up  its  own  violation  of  law  to  escape  the 
responsibility  resulting  from  its  illegal  action."  And  much  less 
•can  the  appellee  escape  the  responsibility  of  having  taken  stock 
which  the  law  expressly  authorized  it  to  take. 

In  support  of  his  proposition  that  the  38th  section  of  the  act  for 
the  incorporation  of  railroad  companies  -is  unconstitutional,  after 
quoting  section  19,  article  4,  of  the  constitution,  the  counsel  for 
tne  appellee  cites  and  comments  on  the  following  cases :  The  State 
V.  Young,  47  Ind.  150 ;  The  State  v.  Wilson,  7  Ind.  516 ;  Foley 
V.  The  State,  9  Ind.  363  ;  Gillespie  v.  The  State,  9  Ind.  380 ;  Mew- 
herter  v.  Price,  11  Ind.  199  ;  The  State  v.  Bowers,  14  Ind.  195 ; 
Igoe  V.  The  State,  14  Ind.  239  ;  Spaugh  v.  H uffer,  14  Ind.  305 ; 
Grnbbs  v.  The  State,  24  Ind.  295  ;  The  Town  of  Fishkill  tJ.  Fish- 
kill,  etc.,  P.  R.  Co.,  22  Barb.  634;  The  People  v.  Allen,  43  N.T. 
404 ;  The  People  v.  Hills,  35  N.  T.  449  ;  The  People  v.  O'Brien, 
SS  N.  Y.  193 ;  The  City  of  San  Antonio  v.  Gould,  34  Tex.  49 ; 
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Protlm)  V.  Orr,  12  Ga.  86 ;  Cutlip  v,  SheriflE  of  Calhoun  County, 
3  W.  Va.  588 ;  The  People  v.  Commissioners,  etc.,  53  Barb.  70  ; 
Gaskin  t;.  Anderson,  7  Abb.  Pr.  (N.  8.)  1 ;  Gaskin  v.  Meek,  8  Abb* 
Pr^N.  S.)  312 ;  Settle  v.  Van  Evrea,  49  N.  Y.  280. 

Without  taking  the  time  to  make  a  statement  of  the  scope  and 
bearing  of  these  cases,  as  we  should  hardly  be  justified  in  extend- 
ing our  opinion  to  the  length  necessary  for  that  purpose,  we  con- 
tent ourselves  with  saying  that  they  do  not  require  us  to  accept^ 
nor  would  they  justify  us  in  adopting,  the  conclusion  for  which 
eonnsel  contends,  l^e  constitutional  provision  is,  that  "  Every 
act  shall  embrace  but  one  subject  and  matters  properly  connected 
therewith ;  which  subject  shall  be  expressed  in  the  title.  But  if 
any  subject  shall  be  embraced  in  an  act,  which  shall  not  be  ex- 
pressed in  tho  title,  such  act  shall  be  void  only  as  to  so  much 
thereof  as  sliall  not  be  expressed  in  the  title."  1  R.  S.  1876,  p. 
30.  The  title  of  the  act  in  question  is,  ^^  An  act  to  provide  for  the 
incorporation  of  railroad  companies."  The  incorporation  of  rail- 
road companies  is  the  ^^  one  subject "  of  this  act,  and  we  entertain 
no  doobt  that  it  was^^  matter  properly  connected  therewith"  to  pro- 
vide for  the  individual  liability  of  tne  stockholders  in  such  com- 
panies as  should  be  organized  under  the  law.  It  is  only  the  ^^  one 
subject"  which  must  be  expressed  in  the  title. 

We  hold,  therefore,  that  the  complaint  is  good  as  against  the 
objections  which  have  been  brought  to  our  attention,  and  con- 
seqaently  that  the  circuit  court  erred  in  sustaining  the  demurrer 
thereto. 

The  jndgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  overrule  the  demurrer  to  the  complaint. 

Petition  for  a  rehearing  overruled. 


W.  J.  Chasib 

V. 

E.  T.,  Va.  and  Qa.  R  R  Co. 

(5  Lea  BeporU  Tenn,    S^ptmiber  Term^  1880.) 

A  stock  company,  not  having  express  power  granted  to  declare  a  forfeiture 
of  stock  for  non-payment,  may  sue  for  the  amount  of  snbBcription  to  stock, 
and  on  failure  to  collect  full  amount  subscribed,  may  collect  residue  by  sale 
of  stock  subscribed  for. 

Appeal  from  the  Chancery  Court  at  Jonesboro.    H.  0.  Smith, 

Chancellor. 

I.  C.  Reeves  for  complainant. 

C.  R  Vance  for  defendant. 

Freeman,  J.,  delivered  the  opinion  of  the  court. 
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This  bill  charges,  Bubetantiallj,  that,  in  1852,  oomplaiiiant  inb- 
scribed  for  eight  shares  of  stock  in  defendant's  company,  amount- 
ing to  $200 ;  that  he  failed  to  pay  his  calls  for  the  stock,  and  the 
company  took  a  judgment  against  him  for  the  amonnt  due,  on 
which  he  has  since  paid  $110,  leaving  balance  unpaid.  He  says  he 
is  financially  nnoble  to  pay  this  balance,  and  that  at  a  meeting  of 
the  board  of  directors  some  years  since  a  resolution  was  paseea  de- 
claring his  stock  forfeited,  and  he  is  now  denied  the  prinlegesof  a 
stockholder.  He  prays,  on  these  facts,  that  the  company  be  en- 
joined from  collecting  its  judgment,  and  he  be  paid  back  his monej 
already  paid.  He  admits  he  naa  never  called  on  the  compsDj  fori 
certificate  of  stock  to  the  amonnt  of  his  payment.  The  companj 
answers  and  admits  all  the  facts,  concedes  the  declaration  of  for- 
feiture was  unauthorized  and  void,  and  says  that  on  payment  of 
balance  due  he  shall  be  restored  to  his  position  as  stockholder. 

Bespondent,  however,  by  wav  of  cross-bill,  on  the  facts  stated, 
asks  an  account  of  the  balance  aue,  and  a  sale  of  complainant's  stock 
in  satisfaction  of  the  amount.  This  cross-bill  was  dismissed  ou  de- 
murrer by  the  chancellor,  and  relief  granted  on  the  original  bul, 
giving  a  oecree  for  the  amount  paid  with  interest,  on  the  gKmi 
that  me  declaration  of  forfeiture  relieved  complainant  from  all  liar 
bility  on  the  subscription,  and  entitled  him  to  restitution  of  the  monej 
paid. 

"We  take  it  to  be  clear,  as  admitted,  that  the  directory  had  no 
power  to  disfranchise  the  subscriber  for  stock,  or  deprive  him  of 
nis  rights,  unless  in  accord  with  their  charter.  Waits  Act  and 
Def .,  vol.  2,  p.  331.  And  it  has  been  held  this  act  must  be  jndiciallv 
conducted  and  party  heard  before  action,  unless  some  special  pro- 
vision for  other  proceeding  is  authorized  by  the  charter ;  or,  poeably, 
this  might  be  regulated  by  by-laws  adopted,  not  violating  any  pro- 
vision of  the  charter.     Ibid. 

We  take  it  to  be  now  settled,  that  the  capital  stock  subscribed  or 
paid  in,  and  other  property  of  a  corporation,  is  a  trust  fund  for  the 
payment  of  the  debts  of  the  corporation,  so  that  the  creditors  have 
a  hen  on  the  same.  Thompson  on  Liability  of  Stockholdersj  sec 
10,  and  authorities  dted.  The  other  shareholders  also  haveri^ts 
in  reference  to  such  stock.  This  bein^  so,  it  follows  that  the  direc- 
tory could  not  release  it,  nor  modify  tne  contract,  except  in  accord 
with  the  provisions  of  the  charter.  An  unauthorized  act  by  them 
cannot,  by  estoppel,  discharge  the  obligations  of  the  stockliolder, 
80  that  he  stands  after  the  action  of  the  lx>ard  in  this  case  precisely  as 
before. 

He  is,  then,  entitled  to  be  restored  to  the  position  occupied  before 
the  action  of  the  board,  and  declared  a  holder  of  stock  to  the  ex- 
tent of  his  subscription,  subject,  as  a  matter  of  course,  to  legal  an- 
thorized  action  of  the  corporation.  To  this  extent  on  the  facts  he 
is  entitled  to  a  decree,  no  lurther. 
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The  company  is  as  clearly  entitled  to  sell  his  stock  thus  held 
to  pay  the  jnd^ent  it  has,  on  the  facts  stated,  and  the  chancellor 
erred  in  sustaining  the  demurrer  to  the  cross-bill  of  respondent. 

The  decree  will  be  reversed  in  accord  with  this  opinion,  and 
the  case  remanded  to  be  proceeded  in  under  the  cross-bill.  Half 
of  the  costs  of  the  court  below  will  be  paid  by  the  company, 
balance  by  complainant  and  all  the  costs  of  this  court. 


AUCE  GSKENLEE  ET  AL. 
V. 

E.  T.,  Va.  AND  Qa.  R  R  06. 

(5  Lea  BeparU  [Tenn.]^  418.    Sept.  Term,  1880.) 

A  ndt  brought  by  a  widow  under  the  act  of  1871,  eh.  78,  for  injuries  caus- 
ing the  death  of  her  husband,  may  be  diBmissed  by  her  oyer  the  objection  of 
the  children  of  the  deceased. 

Appeal  in  error  from  the  Circuit  Oourt  of  Jefferson  county.  J. 
G,  Kose,  J. 

0.  C.  King  for  Greenlee. 

Geo.  Brown  for  Bailroad. 

TxjKNEY,  J.,  delivered  the  opinion  of  the  court. 

Wm.  A.  Greenlee  was  killed  on  the  road  of  the  defendant  by 
its  engine  and  train.  Mary  Greenlee,  widow,  instituted  suit  for 
<lamages. 

On  compromise,  the  company  paid  her  $1,500,  and  also  paid 
the  costs,  in  consideration  of  which  she  agreed  to  dismiss  her  suit. 

The  motion  to  dismiss  was  resisted  by  some  of  the  children  of 
deceased,  who  asked  to  be  permitted  to  prosecute,  insisting  the  suit 
was  instituted  for  tho  joint  benefit  of  the  widow  and  themselves. 
The  court  refused  the  application,  and  dismissed  the  suit  upon  the 
terms  of  the  compromise,  to  which  the  children  excepted  and  ap- 
pealed to  this  court. 

The  question  is,  can  the  widow,  under  the  statutes  authorizing  the 
suit,  dismiss  it  against  or  without  the  consent  of  the  children } 

The  act  of  1871,  ch.  78,  sec.  1,  provides :  "  That  sec  2291  of  the 
Code  of  Tennessee  be  so  amended  as  to  provide  that  the  right  of 
action  which  a  person  who  dies  from  injuries  received  from  another, 
or  wliose  death  is  caused  by  the  wrongful  act,  omission  or  killing  by 
another,  would  have  had  against  the  wrong-doer  in  case  death  had 
not  ensued,  shall  not  abate  or  be  extinguished  by  his  death,  but  shall 
pass  to  his  vridow,  and  in  case  there  is  no  widow,  to  his  children  or 
nis  personal  representative  for  the  benefit  of  his  widow  or  next  of 
kin,  free  from  the  claims  of  his  creditors." 

Sec.  2 :  ^^  That  section  1292  be  so  amended  as  to  allow  the 
widow,  or  if  there  be  no  widow,  the  children,  to  prosecute  suit,  and 
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that  this  remedy  is  provided  in  addition  to  that  now  allowed  by  law 
in  the  class  of  cases  provided  for  bv  said  section  and  sec.  2291  of 
the  Code,  which  this  act  is  intendea  to  amend." 

It  is  tme,  as  argued,  that  the  suit  is  for  the  benefit  of  the  widow 
and  children.  It  is  also  true,  the  widow  alone  has  the  right  to  sue 
in  the  first  instance.  The  children  have  the  right  only  \^en  there 
is  no  widow.  The  widow  may  sue  or  not,  at  her  option.  We  have 
holden  that  if  she  fail  to  sue  for  the  period  of  twelve  months,  the 
suit  is  barred  even  as  to  minors.  Having,  then,  the  right  to  sue, 
to  be  exercised  at  her  own  election,  it  follows,  as  a  necessary  inci- 
dent to  that  right,  that  she  may  control  the  suit  by  compromise, 
abandonment,  prosecution  or  dismissal.  The  amendments  do  not 
destroy  or  take  away  the  interests  of  the  children  in  the  recovery^ 
or,  in  this  instance,  the  compromise. 

The  judgment  must  be  affirmed. 


BlOHABD    BbOWH 

William  J.  HrronoooK. 

(86  OMo  8taU  BeparU,  667.    January  Tmn^  1881.) 

The  individual  or  personal  liability  of  stockholders,  under  section  79  of  the 
corporation  act  of  May  1,  1852  (1  8.  &  C.  810) ;  also  under  section  8  of  April 
10,  1861,  regulating  street  railroad  companies  (8.  &  8.  186),  attaches  in  fayor 
of  creditors  at  the  tune  the  debt  was  contracted  or  the  liability  incurred  by 
the  corporation. 

After  such  liability  attaches  to  a  stockholder,  it  is  not  discharged  by  the 
subsequent  assignment  or  transfer  of  his  stock ;  but  the  successive  assignees 
or  holders,  by  accepting  the  stock,  and  the  benefits  arising  therefrom,  impli- 
edly undertake  to  indemnify  or  discharge  the  assiffnor  from  the  liability 
which  attached  to  him  as  stockholder  while  he  held  the  stock. 

In  a  suit  by  creditors  to  enforce  such  liability  against  the  stockholders  of 
an  insolyent  corporation,  the  existing  stockholders  are  seyerally  chargeable 
with  the  payment  of  such  liability. 

If,  hj  reason  of  insolvency,  the  amount  due  from  any  stockholder  is  not 
collectible,  the  assignors  of  his  stock  up  to  the  time  the  liability  attached 
may  be  charged  with  the  deficiency. 

Ebbob  to  the  Court  of  Common  Pleas  of  Mahoning  County. 
Eeserved  in  the  District  Court. 

Chables  H.  Kilgoub  v.  John  J.  Hookeb. 

Ebbob  to  the  Superior  Court  of  Cincinnati. 

Jonathan  H.  Wintebs  et  al.  v.  Gabbial  Habbcan,  et  al. 

Ebbob  to  the  District  Court  of  Montgomery  County. 

The  case  of  Brown  v.  Hitchcock  is  #n  action  broiurht  by  a  credi- 
tor  of  a  mannfactnring  corporation,  a^nBt  the  ooip^ration  and  its 
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fltoekholden,  to  subject  the  statntory  liabilitiefl  of  the  stockholders 
to  the  payment  of  a  judgment  previously  reeovered  by  Brown 
against  uie  corporation. 

The  amended  petition,  haviog  alleged  the  reoovenr  of  the  judg- 
ment against  the  corporation  and  the  insolvency  of  tne  corporation, 
further  says  that  at  tne  time  of  the  recovery  of  the  jud^ent  acainst 
the  corporation  and  of  the  banning  of  the  action  m  which  the 
amended  petition  was  filed,  Hitchcock  and  all  the  other  persons 
named  as  defendants  were  stockholders  and  the  only  stocknolders 
of  the  manufacturing  oompanv  j  tiiat  Hitchcock  purchased  his  stock 
after  the  indebtedness  on  wnicn  jud^ent  was  rendered  was  incurred 
by  the  corporation,  but  before  said  judgment  was  rendered ;  and  that 
he  purchased  said  stock  well  knowing  of  such  indebtedness  and 
sabiect  thereto,  and  with  the  understanding  and  agreement  that 
said  stock  was  chargeable  with  indebtedness,  and  that  said  indebt- 
edneas  was  for  property  and  machinery  held  and  owned  by  said 
oompany  at  the  time  said  Hitchcock  purchased  said  stock  and  be- 
came a  member  of  said  corporation.  It  also  states  that  no  other 
indebtedness  than  the  said  judgment  of  plaintiff  exists  against  the 
ODzporatiML 

The  defendant,  Hitchcock,  demurred  on  the  ground :  first,  that 
facts  sufficient  to  constitute  a  cause  of  action  agamst  him  were  not 
stated,  and  second,  that  there  was  a  defect  of  parties  defendant. 
This  demurrer  was  sustained,  because  it  was  not  alleged  that  the 
defendants  were  stockholders  at  the  time  the  debt  was  contracted 
for  which  the  action  was  brought,  and  jud^ent  was  rendered  in 
favor  of  defendant,  Hitchcock.  On  error  m  the  district  court,  the 
canse  was  reserved  for  the  decision  of  this  court. 

The  Elgonr  case  was  an  action  by  Charles  H.  Eilgour  against 

John  J.  Hooker  and  others,  the  object  of  which  was  to  enforce  the 

statQtoiy  liability  of  t^e  stockholders  of  the  Pendleton  Street  B.  R. 

Co.  for  the  payment  of  the  debts  of  said  company.      The  petition 

aUeged  that  the  plaintiff  was  both  a  creditor  of  said  company  and  a 

stockholder  therein.     That  all  the  defendants,  except  one  (The 

Franklin  Bank)  were  also  stockholders  in  said  company.    That  the 

plaintiff  had  obtained  a  judgment  against  the  company  at  the  Feb- 

roaryterm,  1868,  of  the  superior  court,  and  that  at  the  same  term 

the  Franklin  Bank  had  also  recovered  a  judmient  against  said 

.    company.    That  the  company's  property  had  im  been  sold  under 

prooeedmgs  in  another  suit,  leaving  nothing  for  the  payment  of 

.   the  claims  of  plaintiff  and  the  Franklin  Bank  and  other  daims  not 

"   in  judgment,  and  tiiat  the  company  was  wholly  insolvent.     That 

each  01  said  stockholders  was  liable  to  the  plaintiff  and  the  other 

creditors  of  said  company  pro  rata  with  the  other  stockholders  to 

^  such  amounts  as  were  unpaid  on  their  stock,  and  in  a  sum  of  money 

''  e(^  to  the  amount  of  his  stock— or  to  such  proportion  thereof  as 

might  be  required  to  pay  all  the  debts  of  said  company.    The  peti- 

4A.&E.RC&8.— 23 
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tion  prayed  that  an  acconnt  be  taken  of  the  debts  of  the  companj, 
and  the  stockholders'  liability  be  ascertained  and  that  aseeefimoitB 
on  them  be  made  to  pay  the  debts. 

Judgment  was  rendered  against  each  of  the  stockholdeis,  among 
whom  was  Hooker,  for  the  amoont  of  the  assessment  on  Lis  stod^ 
necessary  to  pay  the  debts. 

Hooker  filed  a  petition  in  error  in  the  general  term,  where  the 
judgment  against  nim  was  reversed  on  the  sole  ground  &at  the  pe- 
tition did  not  state  that  he  was  a  stockholder  when  the  debts  of  uie 
company  were  contracted. 

The  case  of  Winters  v.  Harman  was  an  action  by  Hamian  and 
others  a^inst  Winters  and  others  to  enforce  the  statutory  liabili- 
ties of  the  stockholders  of  the  Oakwood  St.  E.  B.  Co.,acorponti0a 
organized  under  the  laws  of  Ohio,  and  all  who  had  been  stockhold- 
ers of  said  corporation. 

The  petition  alleges  the  recovery  of  a  judgment  againet  the 
corporation,  the  insolvency  of  the  corporation,  and  the  transfer  of 
certain  shares  of  stock,  etc.,  and  prays  for  an  account  and  aseessment, 
etc  Among  the  defendants  were  the  plaintife  in  error,  Jonathan 
H.  Winters,  John  G.  Ziesler,  and  Benjamin  Kuhns,  aU  of  vhom 
made  sales  and  transfers  of  their  stock  long  prior  to  the  suit  and  the 
insolvency  of  the  company,  but  while  there  were  some  debts,  and 
which,  with  the  debts  incurred  subsequently,  existed  at  the  time  of 
said  suit. 

Winters,  in  his  amended  answer,  in  substance  says,  that  the  com- 
pany, at  the  time  of  his  transfer,  was  indebted  in  but  a  small 
amount,  while  the  assets  were  many  times  the  amount  of  tlie  liabil- 
ities ;  that  Isaac  Haas,  to  whom  he  made  sale  and  transfer,  was  then 
responsible — in  fact,  reputed  wealthy ;  that  the  transfer  was  for  a 
full  consideration,  and  not  made  witli  a  view  to  escape  liability,  the 
stock  being  passed  in  the  ordinary  course  of  business ;  and  farther, 
that  the  road  was  long  thereafter  sold  for  $10,000,  an  amount 
many  times  greater  than  the  debts  that  existed  against  the  company 
at  the  time  of  his  said  sale  of  stock. 

The  facts  in  the  Ziesler  and  Kuhns  amended  answers  are  much 
the  same, — the  transfers  being  at  a  still  later  period.  Ziesler  and 
£uhns  each  state  that  the  transfers  were  made  in  the  ordinair 
course  of  business ;  that  E.  A.  Parrott,  the  transferee,  was  then  and 
is  now  responsible,  and  able  to  pay  the  full  amount  of  the  statntoiy 
liability  on  the  stock  so  by  him  purchased. 

The  cQurt  sustained  demurrers  to  these  defences.  The  eonit 
held  that  the  said  plaintiflEs  in  error  were  bound  to  contribute  their 
portion  for  the  payment  of  the  debts  that  existed  at  the  time  of  the 
transfers,  and  that  the  transferees  were  only  bound  to  contribute 
for  the  payment  of  the  debts  incurred  subsequent  to  the  trans- 
fers. Tne  decision  of  the  common  pleas  was  aflSrmed  by  the 
district  court. 
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It  is  here  Bought  to  obtain  a  reverBal  of  these  judgments. 

H.  H.  Moses,  for  plaintiff  in  error,  in  the  case  of  Brown  v,  Hitch- 
<!Ock,  claimed  tibat  by  virtue  of  the  statute  IS.  &  C  310,  passed 
for  the  purpose  of  carrying  out  and  appWing  the  provisions  of 
article  13,  section  3  of  the  constitution  of  Ohio,  the  creditors  of  a 
company  include  all  persons  who  have  claims  aeainst  the  company, 
regardless  of  the  time  the  debts  were  contracted.  That  all  stock- 
hdders  shall  be  deemed  and  held  liable  (to  the  extent  mentioned 
aud  limited  by  the  statute)  for  the  purpose  of  securing  all  cred- 
itors. Wright  V.  McCormick,  17  Ohio  St.  86 ;  XJmsted  v.  Bus- 
kirk,  17  OMo  St.  113  ;  Middletown  Bank  v.  mgOl,  5  Conn.  63 ; 
Gilman  v.  Bank  of  Cincinnati,  8  Ohio,  62 ;  Curtis  v.  Harlow,  12 
Met  (Mass.)  3  ;  Holyoke  Bank  v.  Bumham,  11  Cush.  (Mass.)  183 ; 
Story  V.  Fumham,  25  N.  Y.  214. 

The  cases  from  32  N.  H.  388 ;  2  Hill,  265  ;  35  Cal.  155,  cited 
by  counsel  for  defendant,  arose  under  statutes  entirely  different 
from  ours.  They  made  die  stockholders  liable  as  partners,  or  as 
though  there  was  no  act  of  incorporation. 

Sioney  Strong,  for  defendant  m  error,  Hitchcock : 

For  the  defendant  in  error,  I  insist  that  no  sufficient  cause  of  ac- 
tion against  him  is  stated  in  the  amended  petition,  which  alle^ 
that  he  did  not  become  a  stockholder  until  after  the  corporation 
incurred  the  indebtedness  on  which  the  action  is  brought,  and, 
therefore,  that  the  common  pleasproperly  sustained  his  demurrer 
to  the  amended  petition,  if  HitchcocK  is  liable  on  the  facts 
stated  in  the  amended  petition,  his  liability  must  exist  either  first, 
because  it  is  law,  when  stock  in  a  manufacturing  corporation  organ- 
ized under  the  statute  in  question  is  sold  and  transferred  after  a 
debt  is  incurred  by  the  company,  and  before  judgment  is  rendered 

rBt  the  corporation  on  the  debt,  that  both  the  seller  and  the  pur- 
r  of  the  stock  are  liable,  under  the  expressed  limitation  of  the 
statute,  for  the  payment  of  the  debt ;  or,  second,  because  the  indi- 
vidual liability  m  such  a  case  can  be  enforced  under  the  statute 
against  the  assignee,  and  not  against  the  assignor  of  the  stock. 

I.  As  to  whether,  in  such  case,  both  the  buyer  and  seller  of  stock 
are  individually  liable  under  the  statute,  see  Larrabee  v.  Baldwin, 
35  Cal.  155 ;  Moss  v.  Oakley,  2  Hill,  265 ;  Chesley  v.  Pierce,  32 
N.  H.  388 ;  Middletown  Bank  v.  Magill,  5  Conn.  38 ;  Hooker  v. 
KiWr,  2  C.  S.  C.  R  350. 

II.  When  stock  has  been  sold  and  transferred  after  a  debt  is  in- 
curred by  the  corporation  and  before  judgment  is  recovered  there- 
on against  the  corporation,  is  the  stockholder  who  owns  the  stock 
at  the  date  of  the  judgment  and  when  suit  is  brought  to  enforce 
the  individual  liability,  liable  and  alone  individually  liable  for  such 
indebtedness,  so  far  as  regards  the  stock  which  he  owns?  If  the 
OBsignee  in  such  a  ease  is  alone  individually  liable  on  the  assigned 
^to(3:  it  must  be  either,  first,  because  the  liability  does  not  attach 
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when  &e  debt  is  made  by  the  corporatioii,  or  second,  because 
liability,  thongh  attaching  when  the  debt  is  incarred,  f dlovs  the 
assigned  stock,  and  the  assignor  upon  making  the  assignment  oeaBe» 
to  be  liable  and  the  assi^ee  by  the  same  act  becomes  liablei  Of 
these  two  propositions  m  their  order : 

1.  For  the  defendant  in  error  I  submit  that  under  thestatateihe 
individual  liability  of  the  stockholder  to  any  creditor  of  the  eorponr 
tion  arises  when  the  debt  is  incurred,  and  then  attaches  to  the 
stockholders  who  then  own  the  stock.  Wright  u  McConnick,  17 
Ohio  St.  86 ;  Umsted  v,  Buskirk,  17  Ohio  ^  118. 

2.  If  the  individual  liability  provided  by  the  constitution  mi 
the  law  attaches  when  the  obligation  of  the  corporation  ariseS)  I 
maintain  that  this  liability  is  not  assignable  and  does  not  pasB  from 
the  seller  to  the  buyer  of  the  stock.  If  the  creditor,  by  the  tnos- 
action  in  which  the  obligation  of  the  corporation  arises,  obtains  for 
his  security  the  individual  liabilitv  of  those  who  then  own  the  stock, 
his  property  in  the  individual  liability  of  those  stockholders  is  as 
invisable  as  his  property  in  the  primarv  obligation  of  the  com- 
pany. He  has  a  vested  interest  both  in  the  primary  obligation  of 
the  corporation  and  in  the  conditional  liability  of  those  who 
then  own  the  stock.  The  acts  of  others  cannot  deprive  him  of 
either  or  any  of  hie  vested  rights.  It  would  be,  I  submit  with  def- 
erence, an  act  of  violence  to  so  construe  this  statute,  enacted  f<M* 
the  creditor's  benefit,  as  to  permit  him  thus  to  be  robbed.  The  ob- 
vious intent  of  the  statute  is  to  afford  a  real  security  to  creditois. 
Under  it  the  credit  mav  fairlv  be  said  to  be  given  to  the  oonwnr 
tion  and  to  the  individual  liability  of  the  present  stockholdezs. 
The  statute  warrants  the  creditor  in  making  his  contract,  to  do  so 
in  full  reliance  on  the  continuing  liability  of  those  who  then  own 
the  stock.  His  so-called  security  becomes  a  delusion  and  a  snare 
if  those  who  are  bound  for  his  security  can  of  their  own  wiU  le- 
lease  themselves  from  the  obligation  and  transfer  it  to  others. 
Counsel  may  sav  that  a  transfer  of  stock  made  for  the  purpose  of 
avoiding  the  liability  would  be  held  fraudulent.  It  would  alwajs^ 
be  difficult  to  Aow  the  intent  of  the  transfer,  and,  besides,  the 
creditor  may  suffer  from  assignments  made  in  good  faith  as  wiell  as 
from  those  which  are  f raudutent.  The  vice  inherent  in  the  doc^ 
trine  that  the  liability  follows  the  assigned  stock  is  that  without  his 
consent  the  creditor  can  thus  be  deprived  of  that  in  exchange  for 
which  he  parted  with  his  property,  and  be  compelled  to  accept  in 
its  place  such  other  security  as  may  graciously  be  accorded  him. 

Healey  ife  Brannan,  with  whom  were  Matthews,  Eamsey  & 
Matthews,  for  plaintiff  in  error  in  the  case  of  Kilgour  v.  Hooker: 

I.  The  statutory  liability  of  a  stockholder  to  the  amount  of  100 
per  cent,  over  and  above  the  amount  of  his  stock,  is  not  dependent 
on  his  being  a  stockholder  when  the  debt  was  contracted,  but  is  a 
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burden  which  attaches  to  the  stock  into  whosoever   haBds  it 
psfflee,  except  in  the  case  of  f  randnlent  transfers  to  irresponsible 

SinoDsfor  the  pnrpose  of  avoiding  liability.  McCnllongh  v. 
088,  SDenio,  567;  Story  t>.  Funnan,  26  N.  Y.  214;  lComst.47; 
Stanley  v.  Stanley,  21  Me.  191 ;  Curtis  v.  Harlow,  12  Mete.  S  ; 
Child  V.  Coffin,  17  Mass.  64 ;  Holyoke  Bank  v.  Bornham,  11  Cnsh. 
183 ;  Bond  r.  Appleton,  8  Mass.  472 ;  Allen  v.  Mont^mery,  11 
Ala.  437 ;  Webster  v.  Upton,  1  Otto,  65 ;  Danchy  v.  Brown,  24 
Yt.  197 ;  Middletown  Bank  v.  Ma^  5  Conn.  28. 

The  question  as  to  what  stockholaers  are  to  be  held  upon  the 
liability  imposed  by  statute  has  ^ven  rise  to  conflicting  decisions 
in  the  different  states,  but  we  think  that  where  it  has  been  held 
that  only  those  persons  are  liable  who  were  stockholders  at  the 
time  the  debt  was  contracted,  it  will  be  found  that  the  decision 
"was  based  on  the  peculiar  phraseology  of  the  statute  of  the  particu- 
lar state,  and  also  that  these  cases  are,  in  general,  like  mose  in 
2few  York,  cases  where  the  statute  makes  the  stockholders  indi- 
Tidually  liable  for  the  debt  of  the  corporation,  so  that  the  creditor 
<an  sue  the  stockholder  directly,  just  as  if  it  were  a  private  debt. 
Collins  &  Herron,  for  defendant  in  error,  Hooker : 
The  statute  being  enacted  for  the  nrotection  of  creditors,  should 
he  given  that  construction  which  will  best  protect  them.  When 
they  give  the  credit,  they  are  entitled  to  know  who  are  the  stock- 
liolders,  and  to  consider  now  much  security  there  is  in  the  indi- 
vidnal  liability  of  the  then  stockholders.  If,  after  the  credit  is 
ipven,  the  parties  then  stockholders  can  evade  their  liability  by 
getting  their  stock  oft  to  persons  pf  doubtful  responsibility,  the 
protection  to  the  stockholders  would  decrease,  just  as  the  prospect 
•of  insolvency  to  the  corporation  increased.  Sayage,  C.  Jt,  Allen 
u  Sewell,  2  Wend.  827 ;  Pierce  Am.  R  R,  ch.  20,  p.  510 ;  Moss 
-».  Oakley,  2  Hill,  265 :  Adderly  v.  Storm,  6  Hill,  226  ;  Tracy  v. 
Tates,  18  Barb.  152 ;  Judson  v.  Bossie  Galena  Co.,  9  Paige,  598 ; 
Coming  v.  McCullough,  1  Comst  117 ;  Stanley  v.  Stanley,  13 
Shepley,  191 :  Southmayd  v.  Camp,  8  Conn.  52 ;  Hosmer  C.  J., 
Middletown  Bk.  v.  Magill,  5  Conn.  44,  53 ;  Deming  v.  Bull,  10 
Conn.  407 ;  Marcy  v.  Clark,  17  Mass.  330 ;  Chesley  v.  Pierce,  32 
N.  H.  888.  Story  v.  Furman,  25  N.  T.  214,  does  not  overrule  the 
previous  line  of  decisions  in  that  state,  but  turns  upon  the  peculiar 
phraseology  of  the  charter  of  the  Woolgrowers^  Manufacturing 


The  chief  authority  relied  upon  by  the  other  side  is  the  warm 
opinion  oi  Judge  Chapman,  in  a  divided  court,  in  seeking  to  re- 
lieve a  hard  case.    5  Conn.  28. 

In  a  case  in  Massachusetts  where  the  statute  permitted  it,  the 
<!oart,  looking  to  the  protection  of  the  creditors,  held  not  only  diose 
vrho  wene  members  when  the  debts  were  contracted,  but  also  those 
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who  were  members  when  the  debt  was  sought  to  be  enforced. 
Doming  v.  Bull,  10  Conn.  409 ;  Curtis  v.  Harlow,  12  Mete.  3 ; 
Bond  V.  Appleton,  8  Mass.  472. 

Guncker&  Bowe,  for  plaintifib  in  error,  in  the  case  of  Winten 
V.  Harman,  claimed  that  bj  the  assignment  of  error  the  following 
questions  were  raised. 

1st.  Are  transferrers  of  stock  bound  (to  the  extent  of  an  amoniit 
equal  to  the  stock  sold)  for  the  obligations  of  a  company  made 
wliile  they  were  stockholders — their  said  stock  having  been  sold 
in  the  ordinary  course  of  business,  and  while  the  company  was 
largely  solvent,  although,  subsequent  to  the  sale,  the  company  be- 
came insolvent,  with  me  debts  made  prior  to  the  transfer  remain- 
ing unpaid  ? 

2d.  JDo  the  liabilities  follow  the  stock,  if  sales  are  made  in  good 
faith }  In  other  words,  do  transferees  take  the  stock  subject  to 
the  existing  liabilities  ? 

3d.  Do  not  creditors  in  dealing  with  corporated  companies, 
under  our  laws,  consent  to  transfers  in  sood  faith,  being  mad& 
with  the  understanding  that  in  case  of  insolvency  of  the  company^ 
they  will  look  alone  to  the  corporation  assets  and  the  holders  of 
stock  at  the  time  of  the  failure  f 

The  questions  here  raised  are  of  the  greatest  importance.  It  is 
the  accepted  law  among  all  classes  that  a  transfer  of  stock,  in  good 
faith,  rios  the  seller  of  all  liability.  If,  however,  the  law  itseu  be 
as  defendants  in  error  claim,  capital  Mrill  no  longer  purchase,  or 
loan  upon,  or  deal  in,  stocks.  Corporation  enterprises  would  soon 
come  to  an  end  if  there  were  no  safety  in  transfers,  and  owners  of 
stocks  should  be  compelled  to  remain  in  companies  oat  of  self-pnh 
tection  until  every  dollar  of  debt  is  cancelled. 

Debt  is  incident  to  all  corporations,  and  sales  of  stock  are  made 
with  reference  to  that  fact ;  yet,  under  the  erroneous  holding 
herein  of  the  courts  below,  each  transfer  of  stock  creates  a  respon- 
sibility that  hangs  over  the  transferrer,  although  he  is  powerless  to 
protect  himself,  and  although  the  creditor  has  the  right  and  power 
to  enforce  his  claim  while  collectible  against  the  corporation,  yet 
does  not. 

The  following  cases  support  our  view :  Story  v.  Purman,  35  N. 
Y.  214;  Gushing  v.  Shepherd,  4  Barb.  113;  Dibble  v.  Bogm,  13 
Wend.  636-541 ;  Empire  City  Bank  Case,  8  Abb.  Pr.  192 ;  Eames 
V.  Wheeler,  19  Pick.  442 ;  Force  v.  Dahlonga,  22  Ga.  86. 

We  claim  then  that  assizors  in  good  faith  are  not  liable,  and 
that  the  words  ^^  each  stoclmolder  "  m  section  3,  article  43  of  the 
constitution,  and  "  all  stockholders  "  in  the  statute  1  S.  &  C.  310, 
evidently  mean  the  stockholders  at  the  time  the  liabili^  is  son^t 
to  be  enforced.  Curtis  v.  Harlow,  12  Met.  3 ;  25  N.  Y:  221 ;  Ei 
parte  Sutton,  14  Jur.  566,  966 ;  Ex  parte  Croxton,  11  Law  &  Eq- 
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827;  Cape's  case,  19  Law  &  Eq.  1 ;  5  Conn.  28 ;  8  Mass.  472;  24 
Vt  197. 

Alfred  A.  Thomas,  for  defendant  in  error,  Harman,  daimed 
that  under  onr  constitutional  provision,  and  the  statute  author- 
izing this  corporation,  those  stockholders  are  liable  to  a  creditor 
on  the  statutory  liability  who  were  stockholders  when  the 
debt  was  contracted.  Const,  art.  13,  §  3 ;  1  8.  &  C.  134 ;  1  Sup. 
a  R  236;  2  Id.  350 ; 2  Wend. 343 ;  2 Hill,  68 ;  9  Paige,  598 ;1  N. 
Y.  5,  56;  10  N.  Y.  459;  14 Wis. 701 ;  17Mass.  333;  46  N.  H.  374; 
and  cases  cited  by  counsel  in  the  other  cases. 

White,  J.  The  statutory  liability  of  stockholders  involved  in 
the  case  of  Brown  v.  Hitchcock,  anses  under  section  78  of  the  act 
of  May  1, 1852,  to  provide  for  the  creation  and  regulation  of  in- 
corporated companies  (S.  &  C.  310) ;  the  liability  in  the  other  two 
cases  arises  under  section  8  of  the  act  of  April  10, 1861,  to  provide 
for  and  regulate  street  railroad  companies  (S.  &  S.  136). 

The  first  question  arising  for  determination  is,  when  does  such 
liability  attach  in  favor  of  creditors? 

It  was  held,  in  Wright  v.  McCormack  (17  Ohio  St.  86),  that  the 
liabilily  ^'  is  not  a  primary  resource  or  fund  for  the  payment  of  the 
debts  of  the  corporation ;  but  is  collateral  and  conditional  to  the 
principal  obligation  which  rests  on  the  corporation,  and  is  to  be 
resorted  to  by  the  creditors  only  in  case  of  the  insolvency  of  the 
corporation,  or  where  payment  cannot  be  enforced  by  ordinary 
process." 

The  question  whether  the  individual  or  personal  liability  of 
stockholders  attached  in  favor  of  creditors  at  tne  time  the  debt  was 
contracted,  or  the  liability  incurred  by  the  corporation,  did  not 
arise  in  that  case.  JTor  would  it  be  a  material  inquiry  in  any  case 
where  there  was  no  change  in  the  stockholders  from  the  time  of 
the  incurring  of  the  Uabihty  by  the  corporation,  to  the  enforcement 
of  the  personal  liability  of  the  stockholders. 

The  conditional  character  of  the  liability  spoken  of  in  the  case 
referred  to  has  reference  to  the  condition  to  wnich  its  enforcement 
by  creditors  is  subject,  and  is  not  intended  to  indicate  that  its 
taking  effect  as  an  ooli^tion  in  favor  of  creditors  is  conditional  or 
contingent.  The  condition  to  which  the  liability  is  subject  is,  that 
it  is  not  available  to  creditors,  as  a  security,  until  they  are  unable 
to  obtain  payment  of  their  demands  from  the  corporation. 
^  The  question  now  is,  when  does  this  individual  or  personal 
liability  of  stdckholders  to  creditors,  as  a  security,  in  addition  to  the 
liability  of  the  corporation,  take  effect  ?  not,  when  mav  it  be  resorted 
to  bv  creditors  to  obtain  payment  of  their  demands? 

The  constitution,  in  providing  for  the  creation  of  corporations 
by  the  general  assembly,  prescribes,  as  a  condition  to  their  creation^ 
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that  the  creditors  of  snch  corporations,  in  additicm  to  the  lia'bilifj 
of  the  corporation,  shall  be  secured  by  the  individual  liability  of 
the  stockholders.  The  constitutional  provision  is  as  follows : — 
^^  Dues  from  corporations  shall  be  secured  bj  such  individual 
liability  of  the  stockholders,  and  other  means,  as  may  be  prescribed 
by  law ;  but  in  all  cases,  each  stockholder  shall  be  liable,  over  and 
above  the  stock  by  him  or  her  owned,  and  any  amount  unpaid, 
thereon,  to  a  further  sum  at  least  equal  in  amount  to  such  stock." 
Art.  18,  §  3. 

The  corporation  act  of  May  1,  1852,  above  referred  to,  was  the 
first  act  passed  on  the  subject  of  corporations  after  the  adoption  of 
the  constitution.  Section  78,  as  amended  April  17,  1854,  was  in- 
tended to  carry  the  constitutional  provision  into  operation.  The 
section  is  as  follows:  '^AU  stockhoIderB  of  any  railroad,  tumpike 
or  plank-road,  magnetic  telegraph  or  bridge  companv,  or  any  joint- 
stock  company  organized  under  the  provisions  of  tnis  act,  shall  be 
deemed  and  held  liable  to  an  amount  equal  to  their  stock  subscribed, 
in  addition  to  said  stock,  for  the  purpose  of  securing  the  creditors 
of  such  company,  and  the  trustees  or  directors  of  every  society  or 
association  incorporated  under  section  66  of  this  act,  shall  be 
deemed  and  held  individually  liable  for  all  debts  contracted  by 
them,  for  their  respective  societies  or  associations."  6.  &  C.  310 ; 
4  Ourwen,  2582. 

Under  these  provisions  it  seems  to  us  that  the  security  furnished 
by  the  stockholder's  liability,  in  addition  to  that  of  the  ooiporation, 
attaches  in  favor  of  creditors  at  the  time  the  debt  is  contracted  or 
the  liability  incurred  bv^the  corporation. 

The  corporation  itself  is  a  mere  legal  entity,  existing  only  in  legal 
contemplation,  and  is  created  for  the  convenience  a^  benefit  of 
the  sto^holders.  All  its  dealings  are  for  and  on  their  account. 
It  can  contract  no  debts  except  under  the  authority,  express  or 
implied,  of  the  stockholders,  and  through  their  corporate  agents 
Our  constitution  and  laws  therefore  make  it  an  essential  conoitiou 
to  persons  thus  availing  themselves  of  the  instrumentality  of  a  cor- 
poration for  the  transaction  of  business  that  the  security  of  their 
personal  liability  shall  attach  to  and  attend  all  corporate  liabilities. 

In  speaking  of  this  liability  of  stockholders,  in  Coming  v.  Me- 
CuUough  (1  Comst.  47,  65),  the  court  say :  "  It  is  a  liabili^  which 
every  stocKholder  must  be  understood  to  assume  and  take  upon 
himself  and  to  be  under  to  those  who  deal  with  the  company. 
Dealers  contract  with  the  corporation  on  the  faith  of  that  security* 
for  l^e  perfoimance  of  the  contract.    The  credit  they  give  is 

given,  and  they  trust  as  well  to  the  personal  liability  of  the  stock- 
olders,  as  to  the  responsibility  of  tne  corporation  for  the  fulfil- 
ment of  the  engagement ;  and  each  stockholder  incurs  that  liability 
to  the  creditor  the  moment  the  contract  of  such  creditor  witb  the 


BBOWK  t.  HITOHOOCK.  S61 

•eompanj  is  oonsnmmated."  And  again,  on  p.  54  it  is  said :  ^^  It  is 
virtually  and  in  effect  a  liability  npon  a  contract,  and  the  mntual 
agreement  of  the  parties ;  not  indeed  in  form  an  express  personal 
contract,  bat  an  agreement  of  equally  binding  obhgation,  conse- 
quent upon  and  resulting  from  the  acts  and  admissions  or  implied 
thssent  oi  the  parties.'' 

The  same  principle  is  laid  down  by  the  Supreme  Court  of  the 
United  States.  Hawthorne  v.  Calef,  2  Wall  10.  In  this  last  case 
it  was  held  that  a  statute  impairing  the  ri^ht  of  existing  creditors 
to  resort  to  sudi  liability  of  stockholders  K>r  payment,  was  void,  as 
impairing  the  obligation  of  a  contract  See,  also,  Ochiltree  v. 
Eaikoad  Co.,  21  Wall.  249.  252. 

In  Norris  v.  Wreuschall  (34  Md.  490)  and  in  Hager  v.  Cleve- 
land (86  Md.  476),  the  stockholders'  liability  to  creditors  is  held  to 
be  in  the  nature  of  a  contract.  The  court  says :  ^  It  is  a  debt  under 
the  statute,  due  from  the  stockholder  to  the  creditor,  sprinmng  out 
of,  and  co-existent  with,  the  contract  between  the  corporation  and 
the  creditor."  And  sudi  bein^  its  nature,  it  is  also  said :  ^^  It  is 
clear  that  no  act  by  the  stoclmolder,  without  the  consent  of  the 
creditor,  can  exonerate  him  from  the  liability  thus  incurred." 

Wliether  the  liability  is  joint  and  several,  or  several  only,  does 
not  affect  the  question  as  to  the  time  at  which  the  obhgation 
attadies  to  the  stockholder  in  favor  of  the  creditor.  In  Cornme  i^. 
McCullough,  supra,  the  liability  was  joint  and  several ;  but  be&re 
the  stockholder  was  liable  to  suit,  there  must  have  been  an  execu- 
tion against  the  corporation  returned  unsatisfied. 

In  uie  Maryland  cases  the  liability  was  limited  and  several  only. 

The  lan^age  of  the  constitution  is  that  ^^  in  all  cases  each  stocK- 
liolder  shaU  be  liable,  over  and  above  the  stock  by  him  or  her  owned 
•  •  •  •  to  a  further  sum,  at  least  eoual  in  amount  to  such  stock ;" 
and  of  the  statute  that,  '^  All  stocknolders  . . .  shall  be  deemed  and 
held  liable  to  an  amount  equal  to  their  stock  subscribed,  in  addi- 
tion to  said  stock,"  etc. 

To  hold  that  this  language  embraces  only  those  who  may  turn 
out  to  be  stockholders  at  the  winding  up  or  settlement  of  the 
affairs  of  the  corporation  is,  it  seems  to  us,  unwarranted.  These 
provisions  are  intended  to  guard  against  improvidence  in  contract- 
ing debts  on  behalf  of  corporations,  and  to  give  security  to  cred-  * 
itore.  These  objects  are  best  accomplished  by  attaching  the  liar 
bilities  to  those  under  whose  control  the  corporation  is  operating, 
and  who  are  known  to  those  dealing  with  it  as  the  persons  inter- 
ested. And  certainly,  when  admissible,  such  a  construction  ought 
to  be  adopted  as  will  promote  these  ends. 

This  view  is  further  fortified  by  section  74  of  the  act  of  1852, 
which  provides  for  reducing  the  amount  of  the  capital  stock  of  cor- 
porations, and  the  nominal  value  of  all  the  shares  thereof ;  but  pro- 
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rides  ^'  that  the  rights  of  creditors  shall  not  be  affected,  or  in  an j- 
wise  impaired,  by  the  redaction  of  the  capital  stock  of  any  sudi 
corporation. 

The  act  of  April  3, 1868,  providing  for  the  reduction  of  capital 
stock,  contains  m  section  5  a  similar  provision,  applicable  to  cor- 
porations not  created  under  the  act  of  1852.     S.  &  S.  242. 

The  next  question  is,  whether,  after  the  liability  attaches  to  a 
stockholder,  it  is  discharged  by  the  subsequent  assi^ment  or  trans- 
fer of  his  stock.  We  tnink  it  is  not  The  liability,  it  is  tme^ 
attaches  to  him  in  respect  to  his  stock,  but  after  it  has  attached  in 
favor  of  creditors  it  becomes  as  obli^tory  upon  him  personally  as 
an  express  agreement.  His  successive  assi^ees  or  holders,  bj 
accepting  the  stock  and  all  the  rights  and  oenefits  arising  there- 
from, impliedly  undertake  to  indemnify  or  discharge  him  from  the 
liability  which  attached  to  him  as  a  stockholder  wmle  he  held  the 
stock. 

Each  successive  owner  stands  in  his  shoes  as  respects  the  stock 
and  the  liabilities  growing  out  of  it  This  arises  out  of  the  nature  of 
the  property  and  the  relations  of  the  parties  to  it  and  to  creditors, 
in  connection  with  the  equitable  principle  that  he  who  derives  all 
the  advantages  ought  to  bear  the  burdens.  For  applications  of 
this  principle  see  Sutliff  v.  Atwood,  15  Ohio  St  186,  IM;  John- 
son V.  Underwood,  52  K  Y.  208,  211;  Hodkinson  v.  Kelly,  L  K. 
Eq.  C.  6,  496,  503;  Cape's  ExVs,  Case,  2  De  Gex,  M.  &  G.  562; 
In  the  Matter  of  tiie  Mexican  &  8.  A.  Co.,  Giesewood  &  Smith's 
Case,  4  De  Oex  &  J.  544,  555. 

The  expression,  ^'all  stockholders,"  must  be  regarded,  in  the 
absence  of  any  legislative  indication  to  the  contrary,  as  including  not 
only  those  who  were  such  at  the  time  the  indebtedness  was  in- 
cuired,  but  all  those  who  successively  stand  in  their  shoes  in 
respect  to  the  same  stock. 

The  extent  of  the  liability  is  not  increased,  whether  the  stock- 
holder first  liable  retains  the  stock  or  transfers  it ;  and  the  extent 
of  the  security  of  the  creditors,  both  as  to  the  stock  and  the  per- 
sonal liability,  is  the  same  as  it  would  have  been  if  no  transiers 
had  been  made. 

In  a  suit  to  enforce  the  liability  against  the  stockholders  of  the 
insolvent  corporation,  the  existing  stockholders  are  severally  charfre^ 
able  with  such  liabilitv.  If,  by  reason  of  insolvency,  the  amonr.t 
due  from  anv  stockholder  is  not  collectible,  the  assignors  of  hi^ 
stock  successively,  up  to  the  time  the  liability  attached,  may  be 
charged  with  the  deficiency.  Such  suit,  in  this  state,  must  be  in 
equity,  and  prosecuted  for  the  benefit  of  all  the  creditors.  Umsted 
V.  Buskirk,  17  Ohio  St.  113.  And  where  equity  has  jurisdiction, 
the  liabilities  of  the  parties  are  so  marshalled  as  to  first  chaige  those 
who,  as  between  themselves,  are  ultimately  liable. 

The  constitution  of  the  state  of  New  York  of  1846  (article  8) 
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declares  that  all  dues  from  corporations  shall  be  secured  by  sucli 
indiyidual  liability  of  the  corporators  and  other  means  as  may  bo 
prescribed  by  law;  and  that  stockholders  in  every  banking  associa- 
tion, issning  bank  notes  after  January  1, 1850,  shall  be  inajvidudly 
responsible  to  the  amount  of  their  respective  shares  for  all  its  debts- 
ana  liabilities  contracted  after  that  date.  State  Constitutions,  part 
2, 1863. 

April  5, 1849,  the  legislature  of  that  state  passed  an  act  to  enforce 
this  responsibility  of  stockholders  in  banking  corporations.  4  Stat- 
utes at  Lai^  154.  Section  3  of  the  act  declares  this  responsibil- 
ity to  attach  primarily  to  the  person  who  is  a  stockholder  at  the 
time  the  debt  or  liability  is  contracted  bv  the  company ;  but  alsa 
provides  that  it  may  be  shifted  entirely  irom  him  to  another, « de- 
claring that  he  shall  be  exonerated  in  respect  to  any  stock  which 
shall  nave  been  transferred  on  the  books  of  the  company  (previous 
to  any  default  in  the  payment  of  the  debt  or  liability  to  a  resident 
of  the  state,  of  full  age,  in  good  faith,  and  without  any  intent  ta 
evade  such  responsibility ;  and  tlie  assignee  is  made  responsible  to- 
the  extent  of  such  stock  in  the  same  manner  as  if  he  had  been  the 
owner  at  the  time  of  the  contracting  of  the  debt,  with  the  same 
power  to  transfer  this  liability  to  anotner  by  like  assignment. 

Without  a  transfer,  as  therein  provided,  it  is  evident  the  liability 
of  the  stockholder  who  was  such  at  the  time  of  the  contracting' 
of  the  debt,  would  continue  as  to  the  creditor. 

The  constitutionality  of  this  act  was  upheld  in  the  case  of  the 
Empire  Bank,  6  Abb.  Pr.  385  ;  s.  c.,  18  JN .  Y.  199. 

The  provision  in  our  constitution  as  to  individual  liability,  is- 
modelled  after  that  in  the  New  York  constitution,  though  some- 
what varied  in  terms ;  and  the  principle  of  liability,  as  applied  to 
banking  corporations  in  New  York,  is  declared  by  our  constitution 
to  apply  to  all  corporations. 

Tne  constitution  of  California,  adopted  in  1849,  in  article  4  pro- 
vides: 

*^  Section  32.  Dues  from  corporations  shall  be  secured  by  sucb 
individual  liabilily  of  the  corporators  and  other  means  as  may  be 
prescribed  by  law.*'  ^ 

"Sec.  36.  Each  stockholder  of  a  corporation  or  joint  stock  asso- 
ciation shall  be  individually  and  personally  liable  for  his  proportion 
of  all  its  debts  and  liabilities."     State  Constitutions,  pt.  1, 199. 

It  was  held  in  French  v,  Techemaker,  24  Cal.  639,  that  section 
36  was  not  self -executing,  but  required  legislation  to  carry  it  inta 
operation.  In  the  subsequent  case  of  Larrabee  v.  Baldwin,  35  Cal. 
155,  it  was  held  that  the  legislature  had  power  to  limit  the  stock- 
holders' liability  to  his  proportion  of  all  the  debts  and  liabilities  of 
the  company  contracted  or  incurred  during  the  time  he  was  a  stock- 
holder. 

In  England,  under  the  joint  stock  companies  act  of  1862,  a  per- 
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wn  who  liAfi  ceased  to  be  a  member  for  a  year  or  upwards,  pmr  to 
the  commeiioement  of  winding  up  proceedingSy  is  not  fiaUe  t»  eon- 
tribnte  to  the  payment  of  debts,  nor  is  a  past  member  liable  to  eoa- 
tribnte  with  respect  to  a  debt  or  liability  contracted  by  tlie  com- 
pany after  he  oeased  to  be  a  member;  and  no  past  membereaabd 
required  to  contribute  unless  the  existing  manben  ai«  usable  to 
pay.    Wordsworth  on  Joint  Stock  Companies,  59,  60. 

in  the  cases  before  us,  the  general  assembly  haye  not  imdertaka 
to  prescribe  the  extent  of  the  liability  nor  to  r^ulate  itB  enfone- 
ment,  further  than  to  adopt  the  minmium  liability  allowable  bjthe 
•constitution,  leaying  it  to  oe  enforced  by  the  judiciary  upon  swk 
^ffal  and  equitable  principles  as  should  be  found  approprmte  to  the 
fiubject. 

It  is  said,  in  Umsted  9.  Busldrk,  supra,  that  ^^  the  ri^t  mm 
out  of  this  liability  is  intended  for  the  common  and  equal  beoeDt 
of  all  the  creditors ;"  but  no  question  there  arose  as  to  toe  liability 
of  successiye  stockholders  of  me  same  sto<^  as  between  thezneelTes 
or  to  creditors,  and  that  language  must  be  understood  as  limited  to 
the  case  then  before  the  court. 

The  language  of  section  8,  in  the  act  regulating  street  ruhoid 
•companies,  is  as  follows :  ^'  The  stockholders  of  eyery  companj  or- 
ganized under  this  act,  shall  be  liable  for  the  dues  of  suchcompsny 
oyer  and  above  the  stock  by  him  or  her  owned,  and  any  amomrt 
xmpaid  thereon,  to  a  further  sum  equal  in  amount  to  su<m  stock." 

This  section  does  not  substantially  differ  from  that  already  oon- 
isidered  in  the  corporation  act  of  1852,  and  the  liability  of  the 
stockholders  to  the  creditons  is  the  same  in  botL 

In  the  case  of  Brown,  the  judgment  is  reversed,  the  denmiTer  to 
amended  petition  overruled,  and  cause  remanded. 

In  the  case  of  Eil^ur,  the  judgment  in  general  term  is  revenod 
and  that  of  the  special  term  is  affirmed. 

In  the  case  oi  Winters  et  al.,  the  judgments  are  revereed  and 
the  cause  remanded  for  marshalling  oi  the  Uabilities  of  ^e  stock- 
holders according  to  the  principles  above  stated. 

MoIlvaine,  J. — ^I  regret  that,  upon  a  question  of  so  much  int- 
portance,  a  difierenoe  of  opinion  should  exist  amon^  the  membeic 
of  the  court ;  but  being  unable  to  agree  with  tiie  majoritj,  I 
deem  it  a  duty  to  state  very  briefly  the  grounds  of  my  disse&t 

Admitting  that  section  3,  article  13,  oi  the  oonstitntian  does  not 
execute  itself,  it  is  nevertheless  true  that  the  statutes  passed  in  par- 
snance  thereof,  and  involved  in  the  eases  before  us,  do  not  pFetend 
to  vary  the  minimum  liability  of  stockholders  as  fixed  by  the  flection 
of  the  constitution  above  named,  and  which  reads  as  foBows: 
^'  Dues  from  corporations  shall  be  secured  by  such  individiial  ^ 
bility  of  the  stockholders  and  other  means  as  may  be  provided  is 
law ;  but  in  all  cases,  each  stockholder  shall  be  liafaieL  ow  and 
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above  the  stock  by  liim  or  her  owned,  and  any  amonnt  nnpaid 
there<«,  to  a  further  sum  at  least  equal  in  amount  to  such  stocjc" 

A  majority  of  the  court  hold  that  the  individnal  liability  of  the 
Btoekholder,  provided  for  in  the  hust  daose  qnoted,  attaches  in  favor 
of  the  creditor  and  against  stockholders  owning  stock  at  the  time 
credit  is  given.  If  this  be  so,  the  indgment  in  the  case  is  clearly 
right;  for  I  admit,  that  a  stockholder,  npon  whom  the  constitntion 
fixes  the  liability,  cannot,  by  a  transfer  of  his  stock,  discharge  hia 
liability  to  a  creditor  in  whose  favor  it  attached,  although,  as  between 
sncoesBive  owners  of  the  same  stock,  the  primary  liabuity,  by  virtue 
of  an  implied  contract  obligation,  may  rest  upon  the  owner  who 
may  be  such  at  the  winding  up  of  the  corporation.  But,  on  the 
other  hand,  if  the  liability  first  attaches  to  the  stockholders,  who 
may  be  soch  at  the  time  suit  is  brought  to  enforce  it,  I  apprehend 
that  no  one  will  contond  that  prior  owners  of  the  stoKsk  can,  under 
such  rircomstances,  where  good  faith  has  been  observed,  be  held 
liable  to  creditors. 

I  also  admit,  that  the  security  for  dues  from  corporations  thus 
provided,  was  intended  to  induce  and  does  induce  credit  to  be  ffiven 
to  them;  and  that  in  giving  credit,  an  accurate  knowledge  of  the 
flolvency  of  the  security  o&red  is  an  important  element.  %ut,  after 
all  this  is  admitted,  the  question,  whetner  knowledge  of  the'  sol- 
vencv  of  the  stockholders  at  the  time  credit  is  given  to  a  corpora- 
tion can  be  regarded  as  an  element  inducing  the  credit,  depends 
oitirdy  upon  the  solution  of  the  main  question :  Does  the  constitu- 
tion (or  tne  statute)  fix  the  liability  in  question  upon  such  stock* 
holders? 

In  determining  this  main  question,  it  must  be  assumed  that  the 
framers  of  the  constitution  had  in  mind  the  transferable  nature  of 
corporate  stock,  and  everything  that  is  implied  or  understood 
therefrom ;  and  it  must  also  be  assumed,  that  persons  giving  credit 
to  corporations  upon  the  faith  of  the  individual  liability  oi  stock- 
holders as  provided  by  the  constitution,  must  have  in  mind  the 
same  facts ;  so  that  the  argument  that  a  knowledge  of  the  solvency 
of  Btockholders,  at  the  tune  credit  is  given,  induces  such  credit, 
although  persuasive,  is  not  conclusive  as  to  the  true  interpretation 
of  this  clause  of  the  constitution.  Indeed,  the  persuasive  power  of 
the  argument  is  almost,  if  not  altogether,  lost,  when  we  aamit  the 
observance  of  good  faith  toward  the  creditor  of  the  corporation  in 
the  making  of  transfers  of  stock.  If  such  faith  is  kept,  and  it  must 
be,  I  eee  no  reason  for  apprehending  that  stockholders  at  the  wind- 
ipg  np  of  corporations  will  not  be  as  responsible  for  such  individual 
liability  as  the  stockholders  who  were  such  at  the  time  credit  was 
given,  whether  the  period  between  the  dates  be  short  or  long. 
Between  the  date  of  contracting  the  debt  and  the  enforcing  of  the 
individual  liability,  many  years  may  intervene,  and  many  succes- 
sions in  the  ownership  of  stocks ;  yet,  it  seems  to  me,  that  no  reason 
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ezifits  for  believing  that,  as  a  general  rale,  the  stdckholdeiB  at  tbe 
latter  date  wiU  be  lees  able  to  respond  than  those  of  the  dite  of 
contracting  the  debt. 

In  determining  the  true  meaning  of  this  provision  in  the  oongd- 
tation,  it  must  be  observed,  that  each  stockholder,  who  is  made 
liable  at  all,  is  made  liable,  over  and  above  the  stock  by  him  or  her 
owned,  and  any  amount  unpaid  thereon,  to  a  further  siim  at  least 
equal  in  amount  to  such  stoiok.     The  lan^age  is,  ^^  but,  in  all  cases, 
each  stockholder  shall  be  liable,"  etc.     Tnere  is  no  doubt  about  the 
meaning  of  these  words.     The  meaning  is,  that  whenever  this  lia- 
bilitv  attaches  in  favor  of  a  creditor  and  against  a  stockholder,  saeh 
stocKholder  is  bound  to  the  last  farthing  of  the  liability  fixed, 
before  such  creditor  shall  lose  a  farthing  of  his  claim.    A  len  lia- 
bility on  the  part  of  the  stockholder  will  not  give  such  creditor  the 
security  intended.     By  the  decision  of  the  court,  as  I  understaDd 
it,  the  effect  ^iven  to  this  provision  is  the  same  as  if  it  read,  "but, 
in  all  cases,  the  successive  owners  of  each  share  of  stock,  in  die  ag- 
gregate, shall  be  liable,"  etc.    So  that,  if  the  owner  at  the  winding 
up  discharges  the  liability  named,  all  previous  owners  of  the  same 
stock  are  exonerated,  although  creditors,  who  gave  credit  while 
they  were  owners  of  the  stock,  receive  payment  of  their  claims  only 
in  part.     While  I  admit  that  the  amount  of  security  raised  for  the 
creditors  in  the  aggregate  by  the  pavment  by  all  the  stockholders 
at  the  time  of  winding  up,  of  the  lull  amount  of  the  individual 
liability  fixed  by  the  constitution,  is  all  that  was  intended  to  be 
secured,  it  does  not  make  '^  each  stockholder"  upon  whom  the  lia- 
bility attached,  according  to  the  decision,  liable  for  the  amount 
named  in  the  provision.   The  effect  of  the  decision  is  to  attach  the 
liability  to  the  stock  and  not  to  the  stockholder. 

There  is  no  disagreement  between  the  members  of  the  court  in 
this ;  tl)^t  the  aggregate  security  for  the  dues  of  a  corporation  thus 
provided,  is  the  aggregate  stock  of  the  corporation  and  all  amounts 
unpaid  thereon,  together  with  a  further  sum  equal  to  the  total 
amount  of  the  stock,  and  no  more ;  nor  is  there  any  disagreement 
between  us  as  to  the  mle  that  the  security  thus  provided,  when 
realized,  must  be  distributed  pro  rata  among  all  the  ci'editors  of 
the  corporation,  without  regard  to  the  time  when  credit  was  given, 
and  without  I'espect  to  the  persons  who  owned  stock  when  the  debt 
was  contracted.  The  correctness  of  these  views  being  conceded,  it 
appears  to  me,  beyond  doubt,  that  the  terms  of  the  provision,  '*in 
all  cases,  each  stockholder  shall  be  liable,  over  and  aoove  the  stock 
by  him  or  her  owned  and  any  amount  unpaid  thereon,  to  a  further 
sum  at  least  equal  in  amount  to  such  stock,"  point  direcUy  and 
plainly  to  stockholders  who  may  be  such  at  the  time  the  liaoili^ 
may  be  enforced,  and  that  each  stockholder  who  is  liable  at  all,  is 
liable  unconditionally  for  the  full  amount  named. 

It  has  heretofore  been  decided  by  this  court,  upon  unquestioned 
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reasoning,  that  the  individnal  liability  of  stockholdera,  under  our 
eoDstitution,  is  not  a  primary  resource  or  fund  for  the  payment  of 
the  debts  of  a  corporation ;  that  is  to  say,  it  cannot  be  resorted  to 
by  a  creditor  in  tlie  first  instance  and  for  his  own  benefit.  That  it 
is  a  secnrity  for  the  exclusive  benefit  of  creditors,  over  which  the 
corporation  has  no  control.  That  it  can  be  resorted  to  by  creditors 
only  in  case  of  the  insolvency  of  the  corporation,  as  where  payment 
cannot  be  enforced  by  ordinary  process.  And  that  no  creditor 
can  acquire  any  priority  over  such  fund,  or  institute  a  suit  for  the 
eaforcement  of  such  liability  in  his  own  behalf.  17  Ohio  St. 
87, 113. 

In  addition  to  the  points  thus  decided,  it  can  safely  be  asserted 
that  this  liability  can  be  enforced  but  once.  I  am  not  now 
dificnssing  the  power  of  the  legislature  over  this  subject,  but  simply 
affirming  that  me  liability  fixed  by  the  constitution  can  be  enforced 
onlj  once.  And  this  being  so,  it  seems  to  me  that  after  its  en- 
forcement the  corporation  can  no  longer  have  a  rightful  existence, 
for  the  reason  that  it  is  essential  to  the  rightful  existence  of  a  cor- 
poration that  the  individual  liability  of  me  stockholders  shall  in- 
ure as  a  security  for  all  debts  contracted ;  hence,  when  such  secur- 
ity IB  exhausted,  the  rightful  existence  of  the  corporation  must 
cease. 

Now,  in  view  of  these  principles,  the  true  meaning  of  the  con- 
fititation  is  mianif est.  ^^  Each  stocldiolder  shall  be  liable."  When 
Kable  ?  The  answer  is  patent, — ^at  the  winding  up  of  the  corporation. 
Liable  for  what?  The  dues  of  the  corporation.  To  what  extent? 
^^Ina  sum  at  least  equal  to  the  amount  of  the  stock  by  him  or  her 
owned."  By  whom  owned  ?  By  the  stockholder  so  made  liable. 
Owned  by  him  or  her  when  ?  At  the  time  the  liability  is  sought 
to  be  enforced.  But  this  sum  is  not  the  only  liability  of  "  each 
stockholder."  The  stock  by  him  or  her  owned  is  also  made  liable. 
Not  the  stock  which  he  or  she  may  have  transferred,  but  the  stock 
which  he  or  she  may  then  own.  And  further,  for  any  amount 
unpaid  on  such  stock.  It  matters  not  who  may  have  subscribed 
the  stock,  or  who  may  have  owned  it  at  the  time  the  debt  wbb  con- 
tracted, or  whether  calls  had  been  made  or  not ;  it  is  enough  that 
the  stockholder  is  the  owner  at  the  time  the  liability  is  emorced. 
Such  ownership  at  that  time  makes  him  liable  to  creditors  for  any 
amount  unpaid  thereon. 

Kot  only  is  the  plain  and  obvious  meaning  of  the  words  of  the 
constitntion  against  the  construction  of  the  majority  of  the  court, 
but,  I  think,  every  consideration  of  trade  and  pubbc  policy.  The 
sale  and  transfer  of  corporate  stocks  are  impeded.  Responsibility 
for  onfaithfulness  in  tne  future  management  of  corporations  re- 
mains with  the  vendor  after  his  ownerdaip,  interest  and  power  of 
control  are  transferred.  The  principle  oi  repose  after  unreasonar 
ble  delay  in  the  enforcement  of  claims,  is  also  disregarded.    The 
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statute  of  limitationB  can  afford  no  relief  to  sach  a  sarety.  Tb» 
creditor  and  the  corporation  may  continue  the  liability  for  indefi- 
nite  periods.  Even  the  ordinair  privilege  of  a  surety  to  oompeL 
his  principal  to  pay  the  assumed  debt  after  maturity  cannot  be  as- 
serted by  a  person  liable  under  this  provision  of  the  eoDstita- 
tion. 

The  construction  which  I  have  adopted  I  believe  is  not  only  (xxtr 
sistent  with  the  terms  of  the  constitution^  and  tiie  intention  of  the 
f  ramerS|  but  is  the  only  one  which  can  work  out  complete  justice 
between  all  parties.  As  between  successive  owners  of  stock,  its 
justice  is  plain.  The  value  of  stocks  depends  in  a  lai^  measore 
upon  the  relations  between  the  assets  and  liabilities  of  the  cor- 
poration. The  assets  are  at  all  times  held  in  trust  for  creditor 
and  stockholderS|  and  the  management  of  the  trust  devolves  npon 
the  stockholders  and  officers  for  the  time  being.  The  vendee  of 
stock,  therefore,  impliedlv  en^a^  with  his  vendor  that  the  assets 
shall  be  faithfully  appliea.  Ana  having  nurchased  at  a  price  de- 
termined by  the  excess  of  assets  over  liabuitiee^  as  between  vendor 
and  vendee,  the  latter,  alone,  shoxdd  be  burdened  witili  the  payment 
of  debts. 

And  it  does  no  violence  to  the  faith  in  the  securities  upon  whleh 
credit  is  given  to  the  corporation.  The  transferable  nature  of  cor- 
porate  stock  is  universally  understood.  A  creditor  has  no  rif ht  to 
expect  that  the  stock  will  not  be  sold  and  bought  All  thatneha^ 
a  right  to  expect  is  that  the  stock  will  not  be  fraudulently  trantr 
f erred  with  a  view  to  diminish  his  security  in  the  individual  liabil- 
ity of  stockholders.  And  while  he  is  entitled  to  the  increased  se- 
curity which  may  be  afforded  by  the  succession  of  solvent  to  insol- 
vent stockholders,  he  should  submit  to  the  diminished  security  of 
insolvent  successors,  where  no  bad  faith  has  been  practised. 

Johnson,  J. — ^I  fully  concur  in  the  forgoing  opinion  of  Judge 
Mcllvaine.  The  difficxdt  nature  of  the  question  involved,  the  im- 
portance of  the  case,  and  the  effect  of  the  opinion  of  the  majoritj 
on  the  character  and  value  of  property  in  the  state,  represented  by 
corporate  shares,  induce  me  to  state  briefly  one  or  two  of  the  rea- 
sons for  mv  dissent. 

Under  tne  liberal  policy  of  past  state  legislation,  autiiorizing  cor- 
porations for  almost  every  kina  of  business,  having  its  inception  and 
a  large  development  under  the  constitution  of  1802,  and  a  still 
larger  one  under  that  of  1851,  a  vast  amount  of  the  individnal 
property  of  the  state  is  represented  by  shares  in  such  corporation& 

Any  legislation  or  anv  decision  which  materially  affects  the 
character  and  value  of  this  species  of  property,  heretofore  so  liber 
ally  fostered  and  encouraged,  is  a  matter  of  great  public  concern. 

The  constitutional  provision  under  consideration  was  intended  to 
remedy  an  existing  evil,  and  to  provide  an  additional  security  to 
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creditors.  Prior  to  its  adoption^  there  was  no  individnal  responsi- 
bilitj  (except  by  legidative  enactment  in  a  few  instancee).  of  those 
who  had  the  management  of  the  corporate  bnsinesB.  Hence  the 
proyision  that :  '^  Diiea  from  corporations  shall  be  secured  bj  such 
indiyidnal  liability  of  the  stockholders  and  other  means  as  ma^  be 
preficribed  by  law ;  but  in  all  cases  each  stockholder  shall  be  liable 
over  and  above  the  stock  by  him  or  her  owned,  and  any  amount 
unpaid  thereon  to  a  further  sum,  at  least  equal  in  amount  of  such 
stock.'* 

One  of  the  peculiar  and  valuable  features  of  corporate  shares, 
arises  out  of  their  transferability  without  the  vexatious  restraints 
imposed  upon  the  sale  and  transfer  of  partnership  or  other  com- 
mon property. 

Pnor  to  the  adoption  of  this  provision,  it  was  well  settled,  that 
stockholders  coxdd  dispose  of  their  interest  in  the  corporation  by  a 
sale  of  their  shares  as  fuUy  as  thev  coxdd  any  other  species  of  prop- 
erty, and  by  a  transfer  cease  to  be  stockholders.  The  transferee 
became  a  stockholder  and  the  owner  of  the  stock,  charged  with  all 
duties  and  liabilities  as  sudi.  He  was  invested  with  aU  the  powers 
and  rights,  and  was  subject  to  all  the  responsibilities  as  if  he  had 
been  an  original  subscriber. 

This  aUenable  quality  of  corporate  shares  added  greatly  to  their 
value.  Of  course,  a  sale  to  hiuder,  delay,  or  defraud  creditors  did 
not  release  the  assignor,  any  more  than  a  like  sale  of  other  proper- 
ty; but  a  bona  fide  sale  was  just  as  valid  as  a  like  sale  of  other 
property. 

The  scope  and  intention  of  the  constitutional  provision  and  the 
statute  were  simply  to  further  secure  creditors  when  the  assets  of 
the  corporation  were  insufficient  to  pay  aU  debts,  by  imposing^  a 
liabihty  on  the  owners  of  the  shares  of  stock,  at  least  equal  to  its 
par  value.  The  liability  at  common  law  was  to  lose  the  invest- 
ment This  loss  fell  on  the  owner  of  the  stock,  not  on  the  assign- 
or. In  addition  to  this  loss,  the  object  of  the  statute,  as  well  as 
this  constitutional  provision,  was  to  impose  upon  the  same  person 
an  individual  liability. 

It  is  a  misnomer  to  call  one  a  "  stockholder ''  and  the  ^^  owner  of 
stocks,"  and  so  liable  to  assessment,  who  has  long  since  ceased  to 
be  each  by  a  bona  fide  sale  and  transfer.  The  transferees  are  such 
stockholders  and  owners  in  fact  and  in  law,  and  are  entitled  to  rep- 
resent this  stock  in  all  proceeding  of  the  corporation. 

The  statute  contaimng  this  liability  clause  clearly  shows,  in 
other  clauses  on  the  same  subject,  that  this  is  its  true  meaning. 

The  corporators,  their  associates,  successors  and  assigns,  are 
clothed  with  all  corporate  powers,  and  as  a  legal  consequence, 
&re  charged  with  all  the  duties  and  liabilities  imposed  on  owners  of 
stock.  The  obligations  and  duties  of  stockholders  go  hand  in  hand 
with  and  are  inseparable  from  their  rights  and  privileges. 
4A.&KRCa8.~24 
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Section  7  of  ^bis  act  gives  a  statntoiy  remedy  for  tlie  coUeetum 
of  unpaid  stock,  and  mSces  the  transferee  or  assignee  liable. 

In  case  of  a  sale,  the  assignee  by  that  section  is  the  stockholder 
and  owner,  made  liable  in  case  the  stock  does  not  sell  for  sufficient 
to  pay  the  amount  dne.  This  unpaid  amount  on  stock  is  the  same 
debt  mentioned  in  the  constitution  and  in  the  liability  clanse  of 
this  statute  as  unpaid  stock,  and  the  person  who  is  liable  nnder  the 
one  as  an  owner,  is  liable  under  the  other.  Under  section  7,  it  is 
the  assignee  in  case  of  a  sale  that  is  liable  as  the  owner,  and  for 
equally  strong  reasons,  the  same  meaning  should  be  giv^i  to  the 
liability  clause,  both  being  used  in  reference  to  the  same  sabject 
matters. 

Again,  sound  principles  of  justice  would  dictate,  that  those  who 
are  in  law  the  stockholders  for  the  purpose  of  receiving  dividends 
and  enjoying  the  rights  incidental  to  ownership,  should  oe  liable  to 
pay  ^6  losses,  when  by  their  mismanagement,  fraud  or  from  other 
causes,  the  creditors  go  unpaid. 

This  statutory  liability  is  collateral  and  conditional  It  can  onlj 
be  resorted  to  in  equity,  when  the  assets  of  the  corporation  proTe 
Insufficient  Wri Jit  v.  McCormack,  17  Ohio  St.  86 ;  Umsted «. 
Bu8kirk,17  0hioSt.  113. 

Being  collateral  and  conditional,  no  primary  liability  attaches,  or 
can  attach,  when  the  debt  is  created.  No  liability  attaches,  nor 
does  any  right  of  action  accrue  to  creditors,  until  the  condition  hap- 
pens that  fixes  the  liability.  To  hold  that  this  liabilily  attaches  to 
those  who  are  stockholders  when  the  debt  is  contracted,  and  Uiat  in 
case  of  a  transfer  the  creditor  must  first  exhaust  the  assignee  when 
the  contingency  arises,  presents  an  anomaly.  It  compels  the  creditor 
to  resort  to  a  stranger  to  his  contract  before  he  can  pui^sue  the  man 
he  trusted. 

Again,  if  the  assignor  is  liable  in  case  of  default  of  his  assignee, 
he  is  guarantor  of  the  solvency  of  the  latter,  when  the  time  arrives 
to  resort  to  the  stockholders.  He  becomes  liable  for  an  indefinite 
period  for  the  conduct  of  stockholders  over  whom  he  has  no  control 

Much  stress  is  laid  upon  the  assumed,  not  actual,  fact  that  eveiy 
creditor  looks  to  the  stockholders  when  he  trusts  the  corporation. 
Admit  that  this  is  so,  yet  he  also  is  presumed  to  know,  tJiat  each 
stockholder  has  the  right  at  any  time  to  retire,  and  it  maybe 
properly  said,  he  trusts  the  corporation,  subject  to  this  right  of 
transfer. 

If  such  a  contingent  liability  is  to  hang  over  a  stockholder  for 
an  indefinite  period  after  he  has  parted  with  his  stock  and  lost  his 
power  to  control,  no  prudent  man  will  care  to  invest  in  such  shares. 

If,  on  the  other  hand,  we  apply  the  same  rules  that  govern  the 
alienation  of  other  property,  and  that  governed  the  sale  and  trans- 
fer of  stock  prior  to  this  provision  of  the  organic  law,  we  preserre 
the  harmony  of  the  law  relating  to  sales  of  Sn  other  propertj. 


GRISWOLD  V.  SELIGMAN.  371 

For  these  and  other  reaeons  that  I  have  not  time  to  write  ant,  I 
diflsent  from  the  opinion  of  the  majority. 


Obibwoli),  Appellant, 
Seliguan. 

(73  Miitouri  B&portij  110.      OtM^r  Tmrnif  1880.) 

One  may  render  himself  liable  as  stockholder  in  a  corporation  as  well  by 
bis  oondnct  in  respect  to  the  stock  of  the  corporation,  as  by  formal  subscrip- 
tion and  acceptance  of  stock. 

AceoidiDgly,  where  defendants  advanced  money  to  a  corporation,  and  to 
secure  the  Mvances,  received  from  the  corporation  a  certificate  for  a  majority 
ot  its  capital  stock,  which  was  absolute  and  unconditional  on  its  face,  but 
was  to  be  held  by  them  '*  in  trust "  as  declared  by  a  resolution  of  the  board 
of  directors,  or  **in  escrow,"  as  it  was  expressed  in  an  entry  on  the  stock 
book  of  the  corporation ;  and  while  so  holding  the  stock,  defendants  voted  it 
St  one  election  and  thus  elected  the  directors  and  other  officers,  and  thereby 
obtained  complete  control  of  the  corporation ;  BM,  that  they  were  estoppea 
to  deny  that  thev  were  stockholders,  and  were  liable  as  such,  both  to  the 
corporation  and  its  creditors;  and  this,  so  far  as  the  creditors  were  concerned, 
whether  they  became  such  before  defendants  had  so  treated  the  stock  or  not. 

N<mT0N,  J.,  dissenting,  denied  that  there  was  any  liability. 

Aebxt,  J.,  agreed  that  defendants  were  liable  to  creditors,  but  denied  any 
liability  to  the  coiporation. 

Where  stock  is  held  under  a  written  contract,  as  security  for  advances,  it  is 
not  competent  to  show  that  there  was  a  verbid  understanding  tliat  the  bailees 
were  to  have  the  pririlege  of  voting  the  stock. 

Section  9,  p.  301,  Wag.  Stat.,  in  reladon  to  railroad  companies,  provides 
that  '*  no  person  holding  stock  in  any  such  company  *  *  as  collat- 
eral security,  shall  be  personally  subject  to  any  liability  as  a  stockholder  of 
«ach  company ;  but  the  person  pledging  such  stock  shall  be  considered  as 
holding  the  pame,  and  shall  be  liable  as  a  stockholder  accordingly."  Held, 
that  this  section  has  no  application  to  stock  which  has  not  been  issued  in  the 
usasl  course  of  business,  and,  therefore,  does  not  exempt  from  liability  a  per- 
son holding  as  collateral  security  unsubscribed  stock  issued  to  him  by  the 
company. 

NoBTOK,  J.,  dissenting. 

Where  a  statute  of  this  State  is  derived  from  another  state,  a  decision  of 
the  snpreme  court  of  thst  state  construing  it,  rendered  after  its  adoption  here, 
does  not  carry  with  it  that  authoritative  force  that  it  would  have  had  if  it  had 
been  rendered  before  the  adoption. 

Appeal  from  Jasper  Court  of  Common  Pleaa. — ^Hon.  E.  O. 
Brown,  Jndge. 

l^KVKKSKD. 

The  facts  are  stated  in  the  opinions. 

VT.  H.  Phelps  for  appellant. 

One  who  holds  and  uses  stock,  and  so  gets  the  benefit  of  it,  is 
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liable  to  the  creditors  of  the  corporation,  even  though  it  be  iflBoed 
as  collateral  secority,  or  in  trust  to  secure  a  debt  due  the  oorpon- 
tion.  Wheelock  v.  Kost,  77  DL  296 ;  Pullman  v.  Upton,  96  U .  8. 
329  ;  National  Bank  v.  Case,  99  U.  S.  628.  Sespondents  bayisg 
voted  the  stock  and  enjoyed  the  privileges  of  stockholders,  tliey 
shoxdd  be  held  to  a  stockholder's  liability  as  to  creditors,  although 
the  stock  was  originally  given  to  them  as  collateral  fiecnritj. 
Adderly  v.  Storm,  6  Hill,  62* ;  Eosevelt  v.  Brown,  11  K.  T.  149 ; 
In  re  Empire  City  Bank,  18  N.  T- 199 ;  Hale  v.  W  alker,  31  Iowa, 
344. 
John  P.  Ellis  also  for  the  appellant. 

1.  In  order  that  a  creditor  of  a  corporation  may  hold  one  liable 
as  a  stockholder,  who  is  not  a  subscriber,  it  is  not  essential  that  the 
creditor  shall  have  become  such  by  reason  of  the  conduct  of  tbe 
other  party  or  the  facts  relied  upon  as  constituting  an  estoppel 
Sanger  v.  Upton,  91  U.  S.  63 ;  Isational  Bank  v.  Case,  99  t):  & 
631. 

2.  Delivery  of  the  stock  to  the  defendants  vested  the  title  is 
them.  Moss  v.  Biddle,  5  Crandu  351 ;  Flay  v.  Maim,  2  Smnn^, 
610 ;  Henshaw  v.  Dutton,  59  Mo.  139.  In  order  to  be  in  escraw 
the  deliv^  should  have  been  to  a  stranger. 

H.  H.  Harding  and  Broadhead,  Slayback  &  Hauessler  for  re- 
spondent 

Our  statutes  make  a  clear  distinction  between  mere  BtockhoMer& 
and  stock-owners.  The  latter  only  are  Qualified  to  be  directors ; 
(Wag.  Stat.,  299,  §  6,)  while  any  stockholaer  may  vote  at  electioii% 
though  he  be  not  the  absolute  owner  of  the  stock.  It  is  stock- 
owners  only  who  can  be  made  liable  for  the  debts  of  the  corpora- 
tion.   Wag.  Stat.,  291,  §  13 ;  R  S.,  §  736. 

Neither  according  to  common  law,  nor  under  our  statute,  can  a 
man  become  legally  a  stockholder,  so  as  to  enable  him  to  participate 
in  the  mana^ment  of  the  affairs  of  the  corporation,  merely  by  be- 
coming the  holder  of  a  certificate  of  stock,  even  though  the  certifi- 
cate may  be  transferred  to  him  in  writing  bv  one  who  is  a  member 
of  the  corporation  ;  it  requires  the  consent  of  the  corporation  before 
an  individual  can  become  a  member  of  it,  and  this  generally  must 
be  done  either  by  subscription  to  the  stock  of  the  corporation,  or 
by  transfer  to  him  on  the  books  of  the  company  and  with  its  odd- 
sent  by  a  person  who  is  the  owner  of  stock.  jBotn  modes  of  becom- 
ing a  member  of  the  body  corporate  require  the  concurrence  of 
the  corporation.  In  this  case  there  is  no  transfer  of  ovmerBhip, 
either  by  an  individual  who  had  acquired  the  stock  or  by  the  cor- 
poration. Defendants  took  the  stock  to  hold  as  trustees  for  tbe 
Denefit  of  such  persons  as  might  advance  money  to  the  company. 
If  because  they  accepted  the  certificate,  they  became  owners  of 
60,000  shares  of  the  stock,  instead  of  getting  security,  they  were 
contracting  an  immense  liability.    The  fact  tnat  the  certificate  y^ 
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absolnte  and  unconditioiial  on  its  face,  does  not  estop  them  from 
showing  that  they  did  not  hold  it  as  owners ;  (McManon  v.  Macy, 
51 N.  Y.  156 ;  Tonico  &  Pet.  R.  R.  Co.  v.  Stein,  21  III.  96  ;  Lathrop, 
«.  Kneeland,  46  Barb.  432 ;  Jones  v.  Portsmouth  R.  R.  Co.,  32 
X.  H.  544 ;)  especially  since  the  evidence  was  in  writing. 

It  is  claimed  that  inasmuch  as  the  stock  certificate  was  absolute 
on  its  face,  persons  dealing  with  the  corporation  had  the  ri^ht  to 
infer  that  the  defendants  held  the  stock  absolutely.  But  it  is  not 
pretended  that  any  one  was  deceived  or  misled  by  this  fact ;  besides, 
the  stock  register  or  transfer  book  is  the  place  to  look  for  the  pur- 
pose of  findmg  out  who  are  stockholders.  The  certificates  of  stock 
issued  are  no  part  of  the  records  of  the  corporation ;  they  belong 
among  the  pnvate  papers  of  the  individuals  nolding  them  for  anv 
pnrpose,  and  are  not  open  to  public  inspection,  but  the  stock 
roister  is  the  place  for  persons  dealing  with  the  corporation  to  see 
who  are  members,  (Thompson  on  Stockholders,  1 177,)  and  when 
we  come  to  look  at  the  stock  register  in  this  case  it  shows  that  this 
stock  was  held  in  escrow  by  the  defendants,  not  in  their  own  right. 
Bnt  there  is  no  rule,  statutorv  or  otherwise,  requiring  notice  to  be 
given  to  the  world  as  to  who  is  the  owner  oi  stock  in  a  corpora- 
tion, nor  as  to  how  the  stock  is  held,  and  in  the  absence  of  any  such 
mle,  it  must  be  a  matter  depending  upon  the  contract  between  the 
corporation  and  the  stockholder,  as  to  who  is  the  owner  of  stock. 

It  is  claimed  that  the  exemption  from  liability  provided  in  the 
£rst  clause  of  section  9,  page  301,  Wagner's  Statutes,  is  limited  to 
cases  where  there  is  some  one  to  respond  to  liabili^  under  the 
second  clause  of  the  section.  But  the  first  clause  oi  the  section 
referred  to  is  broad  enough  to  cover  the  case  of  the  trustee,  and 
the  statute  clearly  means  that  no  person  is  liable  unless  he  holds  the 
stock  in  his  own  right.  Of  course,  if  he  holds  it  for  any  one,  the 
person  for  whom  he  holds  it,  and  who  is  the  real  owner,  is  and 
ought  to  be  liable.  Matthews  v.  Albert,  24  Md.  527;  druest  v. 
Worcester  R.  R.  Co.,  38  L.  J.  (C.  P.)  23 ;  Thompson  on  Stock- 
holders, §  224 ;  McMahon  v.  Macy,  51  N.  Y.  155. 

Shsbwood.  C.  J. — ^This  appeal  questions  the  correctness  of  the 
ruling  which  denied  plaintiJFs  motion  for  execution  against  de- 
fendants. The  point  thus  presented  for  determination  is,  whether 
the  defendants  are  answerable  as  stockholders.  The  relation  of 
stockholder  may  be  created  not  only  by  the  usual  formalities  of 
subscription  and  the  acceptance  of  stock,  but  other  acts  are,  in  con- 
templation of  law,  the  legal  equivalent  of  those  just  mentioned. 
That  is  to  sajr,  conduct  on  the  part  of  the  person  sought  to  be 
<*haiged  is,  of  itself,  sufficient  to  accomplish  all  that  could  be  accom- 
plished by  the  rigid  observance  of  those  formalities  usually  attend- 
ant on  becoming  a  stockholder. 

The  law  declaratory  of  this  position  is  well  settled  in  America 
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and  by  the  earlier  authorities  in  England.    Thomp.  on  Stocky 
§  150. 

ThuRy  in  action  of  debt  for  calls,  one  who,  though  not  a  enbecrU 
ber  had  paid  a  call  as  such,  wajB  held  e8top{>ed  to  deny  his  member- 
ship, ana  a  like  ruling  was  made  in  a  similar  instance,  where  the 
defendant  had  attended  the  half  yearly  meeting  of  the  proprieton. 
Railway  Co.  v.  Graham,  2  Eng.  Ry.  Cas.  870;  Railway  Co.  v,  . 
Gunstone,  2  Eng.  Ry.  Cas.  870.  So,  also,  where  the  issue  raised^ 
as  in  the  cases  cited,  wds,  whether  the  defendant  was  thepronrietor 
of  shares  and  consequently  liable  for  calls,  and  it  appeared  tiiat  he 
had  represented  himself  to  the  company  in  that  capacity,  clahnin^ 
to  be  registered  as  such  in  consequence  of  scrip  oertincates  pur- 
chased by  him  and  sent  in  to  the  company,  for  which  he  md 
receiyed  receipts  and  a  notice  from  the  company  that  the  scrip 
would  be  exchanged  for  sealed  certificates  on  aemand,  he  was  held 
estopped  to  deny  his  liability  for  calls,  though  the  proyisions  of  the 
act  necessary  to  make  him  proprietor  had  not  been  complied  with 
by  the  registry  of  his  name  or  the  entry  or  any  memoriid  of 
transfer,  'Lord  jDenman,  C.  J.,  remarking :  "  A  party  cannot,  by  liis 

own  conduct,  chanse  his  liability  at  pleasure All  the 

machinery  which  me  legislature  renders  necessary  to  constitate  a 
member  is  in  this  instance  dispensed  with  by  the  conduct  of  the 
parties."    Railway  Co.  v.  Daniel,  2  Eng.  Ry.  Cas.  728.    And  that 
case  was  held  not  distinguishable  from  one  decided  at  the  same 
time,  where,  in  addition  to  the  facts  first  noted,  the  defendant  had 
paid  calls  on  some  shares  and  begged  time  as  to  others.    Railway 
Co.  V.  BeMedina,  2  Eng.  Ry.  Cas.  735.     In  such  cases  it  is  held 
that  a  "  yalid  and  binding  contract "  is  formed  between  the  com- 
pany and  the  person  souMit  to  be  charged  as  contributory  if  there 
has  been  a  course  of  deafing  with  the  company  wherein  they  have 
permitted  the  alleged  tran^eree  to  become  a  shareholder  de  facto. 
Straffon's  Extrs.  Case,  1  DeG.,  Mac.  &  G.  576,  and  cases  dtei 
The  beneficial  use  of  stock  will  also  render  the  person  so  using  it 
liable  as  a  shareholder.     This  is  well  illustrated  m  Maguire's  case^ 
3  DeG.  &  Smale,  31,  where  the  son,  unaware  that  two  shares  had 
been  transferred  him  by  his  father,  signed  certificates  obtained 
from  the  company's  office  as  proprietor,  and  on  several  occasioDS  by 
this  means  secured  a  free  passage  in  the  vessels  of  the  companj, 
was  held  properly  placed  on  the  list  as  contributory,  the  vice-chan- 
cellor saying :  "  This  gentleman  is  shown  so  plainly  and  distinctly 
to  have  represented  himself  and  to  have  actea  as  proprietor,  that  in 
my  opinion  it  is  established  that  he  is  a  proprietor,  and  if  a  pro- 
prietor,  a  partner  and  a  contribntory." 

In  this  country  instances  are  abundant  where  parties  sued  as. 
shareholders  at  the  instance  of  the  corporation  or  of  creditors,  have 
been  held  either  estopped  by  their  conduct  from  denying  their  liabil- 
ity, or  that  their  conauct  was  cogent  evidence  of  such  liability.  Thus^ 
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where  a  party  who,  though  released  from  the  obligation  of  hia  sab- 
scription,  haa  snbeequentlj  voted  at  the  annual  meeting  for  di- 
rectors, was  himself  elected  as  a  director,  acted  in  that  capacitj  and 
as  a  stockholder,  and  paid  money  to  the  company,  although  no  call 
was  made  therefor,  it  was  held  in  an  action  for  calls  that  these  acts 
very  strongly  warranted  the  presumption  that  he  had  resumed  his 
original  oWigation  as  a  stoclmolder.  Bailroad  Co.  v.  Stewart,  41 
Pa.  St  54.  Upon  analogous  groimds,  one  who  had  been  voted  a 
member  of  a  Kew  England  parish,  had  in  that  capacity  attended 
and  voted  at  parish  meetings  and  acted  as  trustee  of  the  parish 
funds,  was  held  a  member,  and  that  his  body  could  be  taken  m  ex- 
ecution for  a  parish  debt,  though  he  had  not,  in  compliance  with 
statutory  requisition,  filed  any  certificate  of  membership.  C!hase  v. 
Bank,  19  Pick.  584.  And  the  enunciation  of  a  similar  doctrine  is 
made  by  the  supreme  court  of  the  United  States  when  declaring 
that :  ^^  An  implied  promise  is  proved  by  circumstantial  evidence ; 
by  proof  of  circumstances  that  show  the  party  intended  to  assume 
an  obligation.  A  party  may  assume  an  obligation  by  putting  him- 
eelf  in  a  position  wnich  requires  the  performance  of  auties."  vVeb- 
ster  V.  Upton,  91  U.  S.  65.  The  same  court  sajr,  in  Upton  v, 
Tribilcock,  91  U.  S.  45 :  ^'  The  acceptance  and  holdmg  of  shares  in 
a  corporation  make  the  holder  liable  to  the  responsibihiy  of  a  share- 
holder. ....  A  promise  to  take  shares  of  stock  imports  a 
promise  to  pa^  for  them.  The  same  effect  results  from  an  accept- 
ance and  holding  of  a  certificate."  And  where  a  corporation  had 
accepted  parties  as  legal  stockholders,  entered  their  names  on  the 
f^ocK  books  as  such,  and  given  them  all  the  privileges  of  stock* 
holders,  it  was  held  that  they  must  be  taken  to  oe  stockholders  for 
the  purpose  of  liabilities  as  well  as  sharing  in  the  profits  to  be 
diviaed  among  the  members.  Bank  v.  Goodman,  eta,  9  Cush. 
576. 

In  Sanger  v,  Upton,  91  U.  S.  56,  an  action  by  an  assignee  of  a 
bankrupt  corporation,  where  stock  certificates  were  issuea  in  blank 
to  the  aef en<mnt,  and  she  paid  upon  the  stock  twenty  per  cent,  of 
its  par  value  at  the  time,  and  a  like  amount  subsequently,  and 
received  a  dividend  from  the  company,  and  the  stock  stood  in  her 
name  upon  the  books  of  the  company,  she  was  held  liable,  Mr.  Jus- 
tice Swayne  remarking:  "The  only  question  was,  whether  she 
owned  the  stock.  No  one  else  claimed  it  The  certificates  were 
issued  and  delivered  to  her.  They  belonged  to  her.  They  were 
the  muniment  of  her  title.  She  could  have  filled  the  blanks  with 
her  name  whenever  she  thought  proper.  ....  She  was 
estopped  from  denying  her  ownership.  She  could  not  assert  her 
title  if  there  was  a  profit  and  deny  it  if  there  was  a  loss."  It  is 
very  noteworthy  in  that  case  there  was  no  evidence  tending  to  show 
that  defendant  "  ever  subscribed  for  said  certificates  of  stock  or  for 
any  stock  of  said  company,  or  that  her  name  appeared  on  any  list 
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of  Btockholden  circulated  by  Baid  comjpany."    There  is  no  pnUic 
register  of  stockholders  provided  for  m  IHinois,  where  that  case 
arose.     3  Dillon,  605.    K or  was  there  any  evidence  to  show  that 
any  creditor  of  the  company  became  such  subsequently  to  defend- 
ant's purchase  of  stock,  or  in  consequence  thereof,  or  in  short, 
alterea  his  condition  by  giving  credit  to  the  company  on  the  faith 
of  defendant's  being  a  stockholder.    So  that  case,  as  well  as  that 
of  Carver  v.  Upton,  91  U.  S.  64,  the  record  of  which  I  have  ex- 
amined, and  which  was  decided  upon  facts  substantially  similar, 
manifestly  proceed  upon  these  grounds^  and  can,  in  reason,  proceed 
upon  no  other,  that  the  time  at  which  a  person  becomes  a  stock- 
holder is  not  considered  material,  and  that  whenever  a  party,  in 
consequence  of  his  course  of  conduct,  by  his  acts  and  representa- 
tion%  is  to  be  deemed  a  stockholder  as  toward  the  company— is 
estopped  by  that  conduct  from  denving  his  liability  as  to  the  com- 

5 any — ^he  is  likewise  and  for  the  self -same  reasons  precluded  from 
enying  his  liability  as  to  creditors.  For  whenever  a  p^^on  ^has 
been  treated  as  a  shareholder  by  the  companv,  and  has  acted  as  a 
shareholder,  both  he  and  the  company  will  be  estopped  from 
denying  that  he  is  a  shareholder."  1  Lindley  on  Partnership,  189. 
^'  If  a  person  is  a  member  of  a  company  as  between  himself  and  the 
company,  then,  whether  he  is  so  by  reason  of  his  having  become  a 
member  by  complying  with  all  requisite  formalities,  or  by  reason 
of  the  doctrine  of  estoppel,  he  ougiit,  upon  principle,  to  be  deemed 
a  member  to  all  intents  and  purposes."  lb.  129.  And  it  would 
be  anomalous,  indeed,  to  hold  that  such  a  relationship  by  estoppel 
could  exist  as  between  a  person  and  a  corporation  ana  yet  have  no 
existence  as  to  creditors.     lb.  130. 

I  have  been  able  to  find  but  one  case,  Yice  v.  Anson,  1  Man.  & 
By.  113,  where  a  creditor  suing  an  individual  not  a  stcMskholder  de 
jure,  for  a  corporation  debt,  has  been  denied  recovery  unless  able 
to  establish  that  the  debt  was  contracted  on  the  personal  credit  of 
the  particular  person  sought  to  be  charged.  Mr.  Thompson  in  his 
recent  work  treated  this  case  as  an  exceptional  one,  and  says  it  has 
frequently  been  ^^distinguished"  by  the  English  judges  in  sab- 
sequent  cases.  Thomp.  on  Stock.,  §  175.  This  statement  finds 
confirmation  elsewhere.  Owen  v.  v  an  Ulster,  10  C.  B.  318 ;  1 
Lindley  on  Part.,  pp.  95  and  149,  and  cases  cited. 

In  ^Davidson's  case,  3  Deg.  &  Smale,  21,  as  a  mere  matter  of 
accommodation  he  was  induced  to  sign  for  100  shares,  on  the 
express  understanding,  a  memorandum  of  which  was  entered  in  the 
company's  books,  that  he  was  to  receive  nothing  and  incur  no 
liability  in  respect  of  the  shares.  Under  this  agreement  he  disposed 
of  thirty  shai^es,  the  purchase  money  of  which  was  paid  to  the 
directors,  and  afterwards  transferred  the  remaining  shares  to  the 
manager.  He  never  received  or  paid  anything  in  respect  of  the 
shares,  nor  did  it  appear  that  any  one  was  prejudiced  oy  his  con- 
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duct,  and  yet  he  was  held  a  oontribntorj,  Yice-Chancellor  Bruce 
saymg:  "It  hafl  not  been  proved  or  alleged  that  strangers  did  not, 
and  I  think  it  reasonable  to  assume  mat  strangers  did  become 
shareholders  after  the  transaction."  We  have  m  this  State  no 
{)tiblic  r^strj  of  stockholders,  as  in  England  and  in  some  of  our 
sister  states.  The  public  has  no  access  to  the  book  in  which  is  regis- 
tered the  transfer  of  shares  of  stock,  or  to  any  other  book  containmg 
the  Dames  of  the  stockholders,  those  books  being  accessible  to  stock- 
holders alone.  1  Wag.  Stat.,  299,  §  6,  subdiv.  8.  Consequently  it 
most  be  yeiy  obvious  that  instances  of  holding  one's  self  out  to  the 
world  as  a  stockholder,  and  so  becoming  diargeable  can  rarely- 
occur  here.  This  view  finds  support  in  the  reflection  that  under 
the  terms  of  our  statute  no  one  is  liable  as  a  stockholder  unless 
occunying  that  relation  at  the  time  of  the  issuance  of  execution. 
McCiaren  v.  Franciscus,  43  Mo.  452.  So  that,  if  by  some  fortuitous 
circumstance  a  creditor  should  ascertain  that  a  particular  person 
was  a  stockholder,  and  giye  credit  to  the  corporation  on  the  faith  of 
snch  person  being  then  a  stockholder,  it  must  be  upon  the  faith 
also  that  such  person  would  continue  to  be  a  stockholder  down  to 
the  issuance  of  execution,  a  supposition  which  cannot,  with  any 
great  show  of  reason,  be  indulgea. 

In  the  present  instance  the  defendants  were  appointed  the  finan- 
cial agents  of  the  company ;  they  were  large  hofaers  of  its  bonds ; 
their  names  were  entered  on  its  oooks  as  stockholders;  they  held, 
and  still  retain,  an  absolute  and  unconditional  certificate  for  60,000 
shares  of  the  stock,  which  was  a  majority  of  the  authorized  stock ; 
they  voted  that  stock  at  one  annual  election,  thereby  electing  the 
directors  and  other  ofiicers  of  the  company,  thereby  obtaining 
entire  management  and  control  of  its  affairs.  If  after  the  course 
of  conduct  pursued  by  them,  defendants  can,  in  the  face  of  the 
fact  of  voting  as  stocknolders,  now  successfully  assert  their  non- 
liability as  snch,  it  must  be  confessed  that  the  doctrine  of  stock- 
holdership  by  reason  of  implied  contract,  and  by  reason  of  estoppel 
as  announced  in  the  foregoing  authorities,  is  shorn  of  whateyer 
vigor  it  heretofore  has  been  thought  to  possess.  To  deny  in  such 
circumstances  defendants'  liability  woula  be  to  declare  the  unpala- 
table doctrine,  a  doctrine  peculiarly  unpalatable  in  American 
courts,  that  a  person  may  play  fast  and  loose ;  may  enjoy  all  the 
benefits  and  emoluments  of  stockholdership  without  shouldering  a 
tithe  of  its  usually  inseparable  burdens;  may  accomplish  by  an 
indirection  what  could  not  be  accomplished  directly;  nay,  in  a 
word,  be  a  stocUiolder  to  vote,  but  not  a  stockholder  to  pay.  The 
bare  statement  of  such  a  doctrine  condemns  it,  and  its  perniciously 
wjust  results  justify  the  condemnation. 

But  it  is  claimed  that  this  case  is  exempted  from  the  operation 
of  the  principles  enunciated  by  the  cases  cited,  and  the  defendants 
from  the  liability  which  otherwise  had  been  incurred,  by  reason. 
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firsty  of  the  contract  entered  into  between  defendants  and  die 
corporation,  and  by  reason,  second,  of  this  statutory  provision: 
^^  Section  9.  No  person  holding  stock  in  any  such  company  u 
executor,  administrator,  guardian  or  trustee,  and  no  person  noldin; 
such  stock  as  collateral  security,  shall  be  personally  subject  to  uj 
liability  as  a  stockholder  of  sudi  company ;  but  the  person  pledg- 
ing such  stock  shall  be  considered  as  nolding  the  same,  and  dm 
be  liable  as  a  stockholder  accordingly,  and  the  estates  and  funds  in 
the  hands  of  such  executor,  administrator,  guardian  or  tmstee, 
shall  be  liable  in  like  manner  and  to  the  same  extent  as  the  testator 
.or  intestate,  or  the  ward  or  person  interested  in  such  fund  would 
have  been  if  he  had  been  living  and  competent  to  act  and  held  the 
stock  in  his  own  name."    Wag.  Stat,  p.  301. 

Belative  to  the  contract  in  question,  it  is  dear  that  parol  evi- 
dence of  contemporaneous  "•  agreements  and  understandrngs"  is  as 
plainly  inadmissible  here  as  it  would  be  in  any  other  instance 
whatsoever.     Thomp.  on  Stock.,  §  121,  and  cases  cited.    Henoe 

CI  evidence  that  ^^  it  was  understood  tliat  defendants  were  to 
I  the  privilege  of  voting  the  stock"  is  altogether  incompetent 
to  effect  tne  purpose  for  which  offered,  t.e.,  to  add  to  or  vaiy  the 
written  contract  of  the  parties.  For  this  reason  the  act  of  voting 
the  stock  must  be  regarded  as  one  not  done  in  the  exercise  of  any 
contract  rieht,  but  as  a  totally  independent  act — an  act  certainly 
not  referable  in  any  manner  to  the  contract  relied  on ;  since  that 
provided  for  the  company  to  deposit  with  defendants  a  majority 
of  the  capital  stock  authorized  to  be  issued,  said  stock  to  remain  in 
the  control  of  defendants  for  one  year  at  least,  and  the  resolntion 
of  the  directors  merely  provided  that  certificates  for  a  majority  of 
the  capital  stock  be  issued  to  defendants  to  hold  in  trust  for  the 
period  of  twelve  months.  The  attempt  must,  therefore,  prove 
futile  to  derive  any  authority  to  vote  the  stock  from  the  stipnla- 
tions  of  the  contract. 

Kor  is  the  opinion  entertained  that  the  contract  brings  defend- 
ants within  the  purview  of  the  above  quoted  section  of  the  statnte; 
for  the  very  terms  of  the  section  suppose  that  stock  has  been  issued 
in  usual  course,  and  then  in  consequence  of  either  the  death  of  the 
original  stockholder,  or  the  coverture  or  minority  of  the  person 
beneficially  interested,  there  is  no  one  in  esse  who  should  be  made 
^^  personally  subject"  to  liability  as  a  stockholder,  and  for  this 
reason  it  is  that  the  ^^  estates  and  funds"  in  the  hands  of  the 
fiduciary  named,  are  made  liable  ^'  in  like  manner  and  to  the  same 
extent,"  as  if  death  had  not  occurred  in  the  one  case,  or  oovertnie 
or  minority  existed  in  the  other. 

The  only  other  exception  the  section  makes  is  where  the  stock  is 
held  as  ^^  collateral  security,"  but  there,  while  the  pledgee  is  expressly 
exempted  from  liability  as  a  stockholder,  the  pledgor  is  expreedy 
held  liable  as  occupying  that  relation.    The  section,  in  short,  is 
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one  of  Gcoeptdonfi;  one  declaratory  of  non-liabilitj  in  certain 
specified  instances,  leaving  the  question  of  liability  in  all  other 
cases  to  be  determined  as  if  no  sncli  section  existed ;  and  this^ 
upon  the  familiar  grounds  that  the  expression  of  one  thing  is  the 
exclusion  of  anomer,  and  that  statutory  exceptions  are  to  be 
strictly  construed.  Richardson  v.  Harrison,  36  Mo.  96,  and  cases 
cited.  The  evident  purpose  and  policy,  the  fundamental  idea  of 
the  section  being  aiscussed,  as  well  as  others  in  pari  materia, 
both  constitution^  and  statutory,  require  that  the  creditors  of  the 
corporation  should  be  abundantly  secured  against  loss;  and  this 
end  was  sought  to  be  accomplished  by  providing  that  some  person 
or  estate  should  always  be  ready  to  respond  to  the  demands  of 
creditors.  It  seems  too  plain  for  discussion  that  any  other  con- 
struction would  defeat  the  legislative  purpose.  If  these  views  be 
correct,  if  the  statute  onlv  exempts  those  classes  of  jiersons  which 
it  expre^y  designates,  the  defendants  falling  in  neither  of  such 
dasses,  not  being  executors  or  administrators  of  some  deceased 
stockholder,  nor  guardians  or  trustees  of  some  one  laboring  under 
the  previously  mentioned  disabilities,  it  can  only  follow  tnat  the 
case  stands  here  for  determination,  as  before  stated,  as  if  the  section 
under  consideration  did  not  exist.  Here  there  was  no  pledgor, 
and,  consequently,  could  be  no  pledgee  within  the  meaning  of  the 
statute,  since  it  is  little  less  than  absurd  to  say  that  a  corporation 
could  be  its  own  stockholder.  American  By.  Frog  Co.  v.  Haren, 
101  Mass.  398  ;  Dayton  &  Gin.  R.  R.  Co;  v.  Hatch,  1  Disney,  84 ; 
Ex  Parte  Holmes,  5  Cow.  426 ;  Brewster  v.  Hartley,  37  Cal.  15 ; 
Bute  ex  rel.  Page  v.  Smith,  48  Vt.  266. 

Section  5152,  United  States  Revised  Statutes,  is  virtually  iden- 
tical with  the  section  just  discussed.  Britton,  president  of  a 
National  bank,  bought  stock  with  the  bank's  funas  and  held  it 
restored  on  the  books  as  held  b^  ^^  Britton,  trustee  for  the  bank." 
Judge  Dillon,  in  Johnson  v.  Laflin  5  Dill.  65 ;  s.  c,  6  Cent.  Law 
Jour.  124,  had  under  consideration  section  5152,  supra,  in  refer- 
ence to  the  facts  just  stated,  and  held  that  ^^  Britton  is  responsible 
personally,  inasmuch  as  he  had  no  authority  to  act  for  the  bank, 
and  as  there  is  no  cestui  que  trust  who  is  liable,"  and  the  learned 
judge  f mther  held  on  that  occasion,  that  '*  in  the  eye  of  the  law 
the  transfer  to  Britton  as  trustee,  is  a  transfer  to  him  individually," 
and  that  ^Mf  it  becomes  necessary  to  assess  the  stockholders,  he 
will  be  estopped  to  say  that  he  is  not  individually  responsible,  since 
he  was  not  acting  by  authority  of  anv  cestui  (|ue  trust  capable  of 
taking  and  holding  the  shares."  A  similar  ruling  was  maae  on  the 
same  section  in  Wheelock  v.  Kost,  77  111.  296,  a  proceeding  by 
creditors,  where  a  party  loaned  money  to  a  National  oank,  for  the 
benefit  of  that  corporation  and  received  as  collateral  security  the 
bank's  certificates  of  stock  issued  in  pledge.  Afterward  he 
received  semi-annual  dividends  thereon,  and  it  was  held  that  he 
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been  ifisued  against  any  corporation,  and  there  cannot  be  found 
unj  propei*ty  or  effects  whereon  to  levy  the  same,  then  sneh  exe- 
cution may  oe  issued  against  any  of  the  stockholders  to  the  extent 
of  the  amount  of  the  unpaid  balance  of  such  stocf 

I  think  it  clear  that  before  an  execution  can  isBue  under  the 
above  section  against  a  stockholder,  it  must  be  shown  that  the 
stockholder  proceeded  funiinst  is  the  owner  of  stodc  on  which  there 
is  an  unpaid  balance.  Ownership  of  stock  may  be  acquired  either 
by  subscription  of  a  person  on  the  stock  books  and  the  issue  of 
stock  to  him,  as  the  charter  may  provide,  or  by  transfer  on  the 
books  of  the  company,  with  its  consent,  by  one  person,  the  owner 
of  stock,  to  another. 

The  evidence  shows  that  the  Seligmans,  who  are  sought  to  be 
chared  in  this  proceeding  as  the  owners  of  60,000  uiares  of 
unpaid-up  stock,  never  sutecribed  for  said  stock  on  the  boob  of 
the  company,  and  that  said  shares  were  never  transferred  to  them 
by  another  person,  the  owner  thereof,  on  the  books  of  the  company 
and  with  its  consent.  It  does  show  that  the  stock  in  (question  was 
issued  to  the  Seligmans,  not  in  virtue  of  any  subscription  made  bv 
them  or  any  transfer  made  to  them,  but  in  virtue  of  a  contract  be- 
tween the  corporation  and  the  Seligmans  in  1872,  under  which 
defendants  agreed  as  financial  agents  of  the  company  to  make  cer- 
tain advances  of  money  to  the  company  to  enable  it  to  complete  its 
road,  and  in  consideration  of  the  advances  made  and  to  be  niade  the 
company  agreed  to  execute  and  deposit  with  the  SeliCTians  itsendre 
issue  of  first-mortgaged  bonds,  an«i  to  deposit  with  them  a  majoritj 
of  the  capital  stock  authorized  to  be  issuea,  the  stock  to  remain  in  the 
control  of  the  Seligmans  for  one  year.  It  appears  that  in  pnrsn- 
Ance  of  this  contract,  on  the  22d  day  of  May,  1872,  the  board  of 
<iirectors  of  the  company  passed  a  resolution  as  follows:  "That  in 
making  negotiations  for  money  with  J.  &  W.  Seligman  &  Co., 
certificates  of  a  majority  of  stock  be  issued  to  J.  &  W.  Selieman 
&  Co.  to  hold  in  trust  for  the  period  of  twelve  months,  and  that 
such  certificates  be  signed  by  the  president  and  secretary  with  the 
corporate  seal  of  the  company  affixed."  On  the  books  of  the  com- 
pany also  appears  the  following  entry :  "  J.  &  W.  Seligman ;  res- 
dence  New  York:  shares  60,000  (held  in  escrow);  amount  of 
dollars,  $6,000,000.  May  20th,  1872."  This  eyidence,  while  it 
fails  to  establish  that  Seligmans  were  the  owners  of  such  stock, 
does,  on  the  contrary,  estimlish  the  fact  that  they  were  not  the 
owners  but  simply  the  custodians  of  it  as  trustees.  This  the  con- 
tract, the  resolution  of  the  board  of  directors  and  the  entry  on  the 
stock  books,  all  indicate  and  nothing  more,  and  by  no  prooesB  of 
reasoning  known  to  me,  can  an  in^rence  even  be  drawn  from 
these  facts  that  it  was  the  purpose  of  either  the  Seligmans  or  the 
company  to  fasten  upon  the  Seligmans  a  liability  to  the  conipanr 
for  $6,000,000,  when  it  is  apparent  that  the  object  of  the  tFansao- 
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tion  between  the  parties  web  to  Becure  throngh  the  Seligmans 
advancementB  of  money  to  complete  the  road,  for  which  they  were 
to  be  made  secure  by  the  deposit  with  them  of  first-mortgage 
bonds  and  a  majority  of  the  capital  stock. 

That  the  legislature  did  not  intend  by  the  section  quoted  above, 
and  which  gives  origin  to  the  proceeding,  to  make  a  mere  holder  of 
stock  who  was  not  the  owner  liable,  is  manifested  by  section  771, 
Bevised  Statutes  1879,  which  declares  that  '^no  person  holding 
stock  in  anv  such  company,  as  executor,  administrator,  guardian  or 
trustee,  and  no  person  nolding  such  stock  as  collateral  security,  shall 
be  personallv  subject  to  any  liability  as  stockholder  of  such  com- 

£any ;  but  the  person  pledging  such  stock  shall  be  considered  as 
olding  the  same,  and  shall  be  liable  as  a  stockholder  acooixiingly ; 
and  the  estates  and  funds  in  the  hands  of  such  executor,  adminis- 
trator, guardian  or  trustee,  shall  be  liable  in  like  manner,  and  to  the 
same  extent  as  the  testator  or  intestate,  or  the  ward  or  person 
interested  in  such  fund  would  have  been  if  he  had  been  living  and 
competent  to  act,  and  held  the  same  stock  in  his  own  name."  This 
section  clearly  exeinpts  from  liability  all  persons  holding  stock  in  a 
^duciary  capacity.  The  exemption  is  absolute,  and  is  not  dependent 
on  the  fact  that  there  is  no  cestui  que  trust  to  answer  the  liability 
under  the  last  clause  of  the  section.  A  section  of  the  statute  of 
Maryland,  of  which  section  771,  supra,  of  our  statutes  is  a  literal 
copy,  has  been  construed  in  the  case  of  Matthews  v.  Albert,  24  Md. 
527,  and  the  construction  therein  given  sustains  the  view  above 
expressed.  In  that  case  the  corporation  itself  issued  the  stock  as 
collateral  security,  and  the  holder  of  the  stock  was  sought  to  be 
made  liable,  and  it  was  held  that  by  virtue  of  said  section  he  was 
exempt  from  liability.  The  stock  in  that  case  had  been  deposited 
with  one  Tieman,  who  had  loaned  the  company  $2,000,  as  collateral 
secnrity  for  the  loan,  and  it  was  contended  that  the  statute  did  not 
apply  to  a  case  when  the  company  itself  pledged  the  stock,  but  the 
<X)urt  held  otherwise,  and  ooserved:  "That  in  our  opinion  his 
(Tieman's)  claim  was  for  money  loaned  and  the  stock  transferred 
to  him  was  held  as  collateral  security  for  his  loan,  and  so  holding  it 
he  is  not  personally  subject  to  any  liability  as  stockholder,  but  is 
protected  by  the  provisions  of  the  act  of  1852,  chapter  338." 

It  appears  from  the  evidence  that  the  Seligmans  voted  the  stock 
held  by  them  at  one  or  more  elections  for  directors,  and  it  is 
claimed  that  having  so  acted  they  are  estopped  both  as  to  the  com- 
pany and  its  creditors  from  disputing  the  fact  that  they  were  the 
owners  of  the  stock.  I  think  that  the  doctrine  of  estoppel  does  not 
apply  in  this  casa  To  create  an  estoppel  in  pais  something  more 
is  required  than  the  mere  assertion  (if  voting  the  stock  was  an  asser- 
tion D^  Seligmans)  that  they  were  the  owners  of  the  stock.  To 
•establish  an  estoppel  in  pais,  it  must  usually  appear,  first,  that  one 
party  has  made  an  admission  or  assertion  inconsistent  with  the 
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l)een  issued  against  any  corporation,  and  there  cannot  be  fonnd 
Any  property  or  effects  whereon  to  levy  the  same,  then  suck  eie^ 
cution  may  oe  issued  against  any  of  the  stockholders  to  the  extent 
of  the  amount  of  the  unpaid  balance  of  such  stocL" 

I  think  it  clear  that  before  an  execution  can  issae  nnder  the 
above  section  against  a  stockholder,  it  must  be  shown  thit  the 
stockholder  proceeded  funiinst  is  the  owner  of  etodi  on  which  there 
is  an  unpaid  balance.  Ownership  of  stock  may  be  acquired  dther 
by  subscription  of  a  person  on  the  stock  booKs  and  the  issue  of 
stock  to  him,  as  the  charter  may  provide,  or  by  transfer  on  the 
books  of  the  company,  with  its  consent,  by  one  person,  the  owner 
of  stock,  to  another. 

The  evidence  shows  that  the  Seligmans,  who  are  sought  to  be 
oharged  in  this  proceeding  as  the  owners  of  60,000  Scares  of 
unpaid-up  stock,  never  sutecribed  for  said  stock  on  the  boob  of 
the  company,  and  that  said  shares  were  never  transferred  to  them 
by  another  person,  the  owner  thereof,  on  the  books  of  the  oompanj 
and  with  its  consent.  It  does  show  that  the  stock  in  (question  wu 
issued  to  the  Seligmans,  not  in  virtue  of  any  subscription  made  bv 
them  or  any  transfer  made  to  them,  but  in  virtue  of  a  contract  be- 
tween the  corporation  and  the  Seligmans  in  1872^  under  which 
defendants  agreed  as  financial  agents  of  the  company  to  make  cer- 
tain advances  of  money  to  the  company  to  enal)le  it  to  complete  its 
road,  and  in  consideration  of  the  advances  made  and  to  be  omde  the 
company  agreed  to  execute  and  deposit  with  the  Seligmans  itsentire 
issue  of  first-mortgaged  bonds,  an«l  to  deposit  with  them  a  majority 
of  the  capital  stock  authorized  to  be  issuea,  the  stock  to  remain  in  the 
control  of  the  Seligmans  for  one  year.  It  appears  that  in  pnrsu- 
Auce  of  this  contract,  on  the  22d  day  of  May,  1872,  the  board  of 
•directors  of  the  company  passed  a  resolution  as  follows:  ^'That  in 
making  negotiations  for  money  with  J.  &  W.  Seligman  &  Co., 
certificates  of  a  majority  of  stock  be  issued  to  J.  &  W .  Selignan 
&  Co.  to  hold  in  trust  for  the  period  of  twelve  months,  and  that 
such  certificates  be  signed  by  the  president  and  secretary  with  the 
corporate  seal  of  the  company  affixed."  On  the  books  of  the  com- 
pany also  appears  the  following  entry :  "  J.  &  W.  Seligman ;  rea- 
dence  New  York:  shares  60,000  (held  in  escrow);  amonnt  of 
dollars,  $6,000,000.  May  20th,  1872."  This  evidence,  while  it 
fails  to  establish  that  Seli^ans  were  the  owners  of  such  stock, 
does,  on  the  contrary,  estjmlish  the  fact  that  they  were  not  the 
owners  but  simply  the  custodians  of  it  as  trustees.  This  the  con- 
tract, the  resolution  of  the  board  of  directors  and  the  entry  on  the 
stock  books,  all  indicate  and  nothing  more,  and  by  no  process  of 
reasoning  known  to  me,  can  an  in^rence  even  be  drawn  from 
these  facts  that  it  was  the  purpose  of  either  the  Seligmans  or  the 
company  to  fasten  upon  the  Seligmans  a  liability  to  the  companv 
for  $6,000,000,  when  it  is  apparent  that  the  object  of  the  tranfiKy 
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tion  between  the  parties  was  to  secure  tliroagh  the  Seligmans 
advancements  of  money  to  complete  the  road,  for  which  they  were 
to  be  made  secure  by  the  deposit  with  them  of  first-mortgage 
bonds  and  a  majority  of  the  capital  stock. 

That  the  legislature  did  not  mtend  by  the  section  quoted  above, 
and  which  gives  origin  to  the  proceeding,  to  make  a  mere  holder  of 
stock  who  was  not  the  owner  liable,  is  manifested  by  section  771, 
Bevised  Statutes  1879,  which  declares  that  ^'  no  person  holding 
stock  in  any  sucli  company,  as  executor,  administrator,  guardian  or 
trustee,  and  no  person  nolding  such  stock  as  collateral  security,  shall 
be  personally  subject  to  any  liability  as  stockholder  of  such  com- 

£any ;  but  the  person  pledgmg  such  stock  shall  be  considered  as 
olding  the  same,  and  shall  be  liable  as  a  stockholder  accoixiingly ; 
and  the  estates  and  funds  in  the  hands  of  such  executor,  adminis- 
trator, guardian  or  trustee,  shall  be  liable  in  like  manner,  and  to  the 
same  extent  as  the  testator  or  intestate,  or  the  ward  or  person 
interested  in  such  fund  would  have  been  if  he  had  been  living  and 
competent  to  act,  and  held  the  same  stock  in  his  own  name."  This 
section  clearly  exenipts  from  liability  all  persons  holding  stock  in  a 
fiduciary  capacity.  The  exemption  is  absolute,  and  is  not  dependent 
on  the  fact  that  there  is  no  cestui  que  trust  to  answer  the  liability 
under  the  last  clause  of  the  section.  A  section  of  the  statute  of 
Maryland,  of  which  section  771,  supra,  of  our  statutes  is  a  literal 
-copy,  has  been  constraed  in  the  case  of  Matthews  v.  Albert,  24  Md. 
527,  and  the  construction  therein  given  sustains  the  view  above 
expressed.  In  that  case  the  corporation  itself  issued  the  stock  as 
Wlateral  security,  and  the  holder  of  the  stock  was  sought  to  be 
made  liable,  and  it  was  held  that  by  virtue  of  said  section  he  was 
•exempt  from  liability.  The  stock  in  that  case  had  been  deposited 
with  one  Tieman,  who  had  loaned  the  company  $2,000,  as  collateral 
security  for  the  loan,  and  it  was  contended  that  the  statute  did  not 
apply  to  a  case  when  the  company  itself  pledged  the  stock,  but  the 
<X)urt  held  otherwise,  and  ooserved:  "That  in  our  opinion  his 
(Tiernan's)  claim  was  for  money  loaned  and  the  stock  transferred 
to  him  was  held  as  collateral  security  for  his  loan,  and  so  holding  it 
he  is  not  personally  subject  to  any  liability  as  stockholder,  but  is 
protected  by  the  provisions  of  the  act  of  1852,  chapter  338." 

It  appears  from  the  evidence  that  the  Seligmans  voted  the  stock 
held  by  them  at  one  or  more  elections  for  directors,  and  it  is 
claimed  that  having  so  acted  they  are  estopped  both  as  to  the  com- 
pany and  its  creditors  from  disputing  the  fact  that  they  were  the 
owners  of  the  stock.  I  think  that  the  doctrine  of  estoppel  does  not 
apply  in  this  case.  To  create  an  estoppel  in  pais  something  more 
is  required  than  the  mere  assertion  (if  voting  the  stock  was  an  asser- 
tion hj  Seligmans)  that  they  were  the  owners  of  the  stock.  To 
'establish  an  estoppel  in  pais,  it  must  usually  appear,  first,  that  one 
party  has  made  an  admission  or  assertion  inconsistent  with  the 
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evidence  proposed  to  be  giyen,  or  the  claim  offered  to  be  set  up; 
second,  that  uie  other  party  has  acted  upon  snch  admission  or  a£8er- 
tion ;  and  third,  that  such  other  party  would  be  injured  by  allowing 
such  admission  or  assertion  to  oe  disproved.  Taylor  v.  Zepp,  U 
Mo.  482 ;  Newman  v.  Hook,  37  Mo.  207.  The  doctrine  of  estoppd 
cannot  be  invoked  by  the  company,  because  the  evidence  shovs 
that  the  Seligmans,  in  voting  this  stock,  did  so  with  the  consent  of 
the  company  and  with  full  knowledge  on  its  part  that  they  were 
not  in  fact  stockholders  or  owners  of  the  stock,  and  it  does  not  show 
that  in  consequence  of  said  act  of  Seligmans  the  company  took  anj 
action  which  altered  its  condition.  Kor  can  the  doctnne  be  invoked 
in  this  suit  in  favor  of  the  creditor  prosecuting  it,  because  it  does  not 
appear  that  the  debt  of  the  company  upon  wnidi  his  judgment  was 
ODtained  was  contracted  on  the  faith  of  said  act  or  even  subsequent 
to  the  voting  of  the  stock  by  Seligmans.  For  these  reasons  I  do 
not  concur  in  the  opinion  rendered. 

The  questioii  raiBed  and  dificuaaed  at  len^h  in  the  prindpal  case  u  by  no 
means  a  new  one.  A  large  number  of  dedsions  have  been  rendered  in  anilo- 
gou8  and  a  few  in  almost  identical  cases.  All  these  rest  upon  a  plain  and  ob- 
vious principle  of  law,  which  principle  it  is  the  aim  of  the  present  note  to 
elucidate. 

In  the  first  place,  however,  it  may  not  be  inappropriate  to  consider  the  foim 
of  action  in  the  principal  case.  It  was  a  bill  in  equity  to  enforce  the  psjiDOit 
of  unpaid  subscriptions  to  the  capital  stock  of  a  corporation.  Thst  a  bill 
may  be  entertained  for  such  a  purpose  is  clear  from  authority — independeot 
of  statutory  provisions.  Adler  e.  Milwaukee  Pat.  Brick  MTg  Co.,  18  Wiic 
57;  Spear  e.  Grant,  16  Mass.  9;  Yose  e.  Grant,  15  Mass.  505;  Warde.  Gris- 
woldvUIe  MTg  Co.,  16  Conn.  598;  Mann  e.  Pentz,  8  Comst  415;  Nathan  e. 
Whitlock,  9  Paige,  152;  Henry  «.  V.  &  A.  R.  R  Co.,  17  Ohio,  187;  Higb- 
tower  e.  Thornton,  et  al.,  8  Ga.  487;  Briegs  e.  Penniman,  8  Cow.  287;  Glee 
V,  Bloom,  20  Johns,  669;  Allen  et  al.  «.  Montgomery  R.  R  Co.,  11  Ala.,  X. 
8.  487;  Wood  e.  Dummer,  8  Mason,  808;  Ogilvie  e.  Ins.  Co.,  22  How.  m; 
Marsh  e.  Burroughs,  1  Woods,  468;  Wilbur  v.  Stockholders,  85  L^.  lDt.^J; 
Bank  of  Ya.  v.  Adams,  1  Pars.  584;  Bartlett  v.  Drew,  57  N.  T.  587;  Pierce 
e.  Milwaukee  Construction  Co.,  88  Wise.  258;  Dalton,  etc.,  R  R  Co. «.  Mo- 
Daniel,  56  Ga.  191. 

The  proper  persons  to  fill  the  bill  are  creditors  of  the  corporation  who  have 
reducea  their  claims  to  judgment,  and  who  have  issued  an  execution  whidi 
has  been  returned  '*  nulla  bona."  This  latter  proceeding  is  indispensable, 
otherwise  equity  will  not  take  cognizance  of  the  proceeding,  since  non  consUt 
but  that  the  corporation  has  assets  and  that  therefore  there  is  an  adequate 
remedy  at  law. 

In  Pennsylvania  it  has  been  held,  contrary  to  general  principles,  that  tlie 
passage  of  an  act  providing  an  adequate  statutory  remedy  in  such  casea  ousta 
the  equitable  jjurisdiction.  Buydam  e.  N.  W.  Ins.  Co.,  1  Smith,  894.  Battbe 
act  in  question  has  since  been  repealed. 

An  assignee  or  official  receiver  of  an  insolvent  corporation  has  no  sn- 
thority  to  file  a  bill  of  this  sort,  nor,  indeed,  to  bring  any  action  for  the  recor- 
ery  of  that  portion  of  unpaid  subscriptions  to  the  capital  stock  of  the  corpo- 
ration which  has  not  been  called  for  by  a  vote  of  the  directors.  Hadlejt. 
Russell,  40  N.  H.  109;  Erickson  e.  Nesmith,  46  id.  871;  Pierce  e.  MOvau- 
kee  Const  Co.,  88  Wise.  158;  Coleman  v.  White,  14  id.  700;  Carpenter  i. 
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Ifarine  Bank,  id.  705;  Umstead  «.  Biukirk,  17  Ohio  St  118;  PoUaid  «. 
Bailey,  20  Wall.  620 ;  Teny  «.  Tielman,  02  U.  8.  166. 

TuraiDg  now  from  the  f onn  of  action  to  the  question  raiied  in  the  principal 
case,  it  may  be  laid  down  as  a  principle  that  any  person  who  so  acts  as  to 
lead  others  to  believe  that  he  is  the  true  owner  oi  stock  in  a  corporation  will 
be  held  estopped  from  sabsequently  denying  his  liability  in  that  capacity. 
Two  sets  of  persons  are  apt  to  be  deceived  by  his  conduct:  First,  creditors 
of  the  corporation  who  advance  their  money  partly  on  the  faith  of  his  connec- 
tion with  It,  and  who  look  to  his  sabscription  to  the  capital  stock  as  a  trust 
fund  for  their  benefit ;  and  second,  subsequent  subscribexs  to  the  stock  of  the 
corporation  who  embark  in  the  enterprise  partly  on  the  faith  of  his  having 
done  80.  For  the  protection  of  both  these  classes  of  persons,  any  one  holding 
himself  out  to  be  a  stockholder  in  a  corporation  will  be  held  liable  as  such, 
no  matter  what  his  true  position  may.  be. 

This  principle  was  expressed  withgreat  force  by  Comstock,  C.  J.,  in  the 
case  of  the  Reciprocity  Bank,  22  N.  Y.  17,  as  foUows: 

"If  a  person  makes  an  actual  purchase  of  shares,  whether  from  the  bank 
or  an  individual  holder,  and  voluntarily  allows  himself  in  this  manner  to  be 
represented  to  the  world  as  a  stockholder,  he  must  take  the  responsibilities  of 
that  situation.  He  comes  within  the  terms  and  the  policy  of  the  act.  His 
title  may  be  imperfect.  Equities  may  exist  between  nim  and  other  parties; 
tile  shares  may  be  in  dispute ;  they  may  be  claimed  by  some  one  else  in  hos- 
tility to  his  own  right.  The  statute  has  no  regard  to  such  questions.  The 
person  who  has  caused  or  allowed  his  title  to  be  registered  on  the  books  can- 
not deny  the  truth  of  that  representation  and  disavow  the  ownership  when  it 
ceases  to  be  a  benefit  and  comes  to  be  a  burden/' 

And  see  HcHose  o.  Wheeler,  46  Pa.  St.  82;  Hawley  e.  Upton,  102  U.  S. 
814;  Phila.,  etc,  Ry.  Co.  e.  Ck>well,  28  Pa.  St.  829;  mIbs.,  etc..  R.  R.  Co.  9. 
Harris,  86  Miss.  17. 

A  fortiori  are  the  above  observations  true  where  a  person  in  whose  name 
stock  of  a  corporation  stands  takes  an  active  part  in  its  affairs,  votes  at  the  cor- 
porate meetings  or  becomes  a  director.  Haywood  «.  Bryan,  6  Jones  L.  (N. 
C.)  82;  Pittsburgh,  etc.,  R.  R.  Co.  e.  Stewart,  41  Pa.  St.  54;  Greenville,  etc., 
H.  R  Co.  «.  Coleman,  5  Rich,  L.  118;  Graff  e.  Pittsburgh  R  Co.,  81  Pa.  St. 
489;  HayB«.  Pittsburgh,  etc.,  R.  Co.,  88  Pa.  St.  81;  Dayton,  etc,  RR  Co., 
V.  Hatch,  1  Disn.  84;  Chase  «.  Merrimack  Bank,  10  Pick.  564;  Hagar  v. 
Cleveland,  86  Md.  476;  Harrison  e.  Heathom,  6  Mann  &  G.  81;  Chaffens  o. 
Cummings,  87  Me.  76;  McCully  v.  Pittsburgh,  etc,  R  Co.»  82  Pa.  St  25; 
SewelPs  Case  L.  R.,  8  Ch.  181. 

Or  where  he  pays  the  calls  that  are  made  upon  his  stock.  Hall  «.  U.  S. 
Ins.  Co.,  5  Gill.  484;  Miss.,  etc.,  R.  Co.,  v.  Harris,  86  Miss.  17;  Frost  v. 
Walker,  60  Me.  468;  HuU  Flax  and  Cotton  Mill  Co.  e.  Wellesby,  6  H.  &  N. 
38. 

**The  defendant, ''  said  Lord  Chief  Baron  Alexander,  in  Cramford  Ry.  Co. 
V.  Laoey,  8  Tou.  &  Jer.  84,  **  pays  several  calls,  claims  the  benefit  and 
takes  advantage  of  the  act,  and  by  so  doing  eives  a  color  to  it.  It  is  impos- 
sible to  say  that  many  individuals  may  not  have  been  induced  to  subscribe 
Qoder  the  influence  of  his  example.  He  has  acted  and  held  himself  out  to 
the  world  as  a  proprietor  and  after  such  conduct  cannot  now  say  that  he  is 
not  a  proprietor. " 

So  where  one  xecnves  dividends  declared  upon  stock  held  by  him.  South- 
waite's  Case,  8  DeG.  &  Sm.  258;  Hoare's  Case,  2  Johns  &  Hem.  220  (but  see 
Kess  «.  Anna,  8  Kxch.  805;  Ness  «.  Armstrong,  4  Exch.  21).  For  in  the 
latter  ease  he  becomes  doubly  liable,  having  by  his  receipt  of  the  profits 
brought  himself  within  the  maxim  **  Qui  sentit  commodum  sentire  debet  et 
onus." 

4  A.  ^k  E.  R  Cas.— 25 
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And  866  g6n6nny  as  to  other  sets  which  will  fix  a  stockholdei^a  HiUIity 
the  following  cases:  Bchenectadj,  etc.,  Co.  «.  Thatcher,  11  N.T.  10S;8trif- 
fon's  Ezr*B.  Case,  1  DeG.  M.  &  G.  676;  Stace  &  Worth's  Case^  L.  R.,  4CL 
682 ;  Bank  of  Hindustan  o.  Alison,  L.  R.,  6  C.  P.  64. 

After  some  fluctuations  of  opinion  it  has  at  length  been  decided  laEngbod 
that  the  mere  fact  of  belonging  to  a  provisional  committee  appointed  to  or- 
ganize a  corporation  will  not  fix  liability  as  a  stockholder.  Beynell  •.  Lewii, 
1  M.  &  W".  617;  Norris  v.  Cottle,  2  H.  L.  Cas.  647;  Robert's  Case,  2Mac& 
G.  192:  Maitland's  Case,  8  Gei!.  28.  But  s6e  Button  •.  Upfell,  2  H.  L  On. 
674;  Ex  parte  Bosley,  2  Mac.  &  Gord.  176. 

The  practical  residt  of  the  authorities  cited  above  may  be  snmmoned  up 
thus:  Any  person  who  by  his  own  act  or  deed  has  hela  himself  outtotliB 
world  as  stockholder  in  a  corporation  will  not  be  allowed  to  deny  his  lisbOitj 
as  such.  The  wisdom  of  this  rule  is  obvious  and  it  is  supplemented  by  in- 
other  of  equal  wisdom  and  importance.  This  is,  that  a  person  regiaUsnd  ss 
a  stockholder  shall  not  be  enabled  to  escape  liability  by  showing  that,  incon- 
sequence of  »  private  arrangement  with  a  third  person  or  with  a  corporatioB, 
he  is  not  the  absolute  owner  of  the  stock  and  therefore  not  liable  ss  inch. 
Stanleys.  Stanley,  26  Me.  191 ;  Skowhegan  Bank  v.  Cutler,  49  Me.  815;  State 
V.  Ferris,  42  Conn.  460;  Franklin  «.  Neate,  13  M.  &  W.  481;  Biur  s.  Wil- 
cox, 22  N.  T.  661. 

He  cannot  therefore  escape  liability  by  showing  that  he  is  merely  a  troitee 
for  a  third  person  in  whom  the  beneficial  title  is  vested,  or  that  he  merelj 
holds  the  stock  as  collateral  security  for  money  loaned  to  the  real  owner. 
Mitcheirs  Cas.  L.  R.,  9  £q.  868;  Holt's  Case,  1  Sm.  (N.  S.)  889;  Md.'B  Ciae, 
L.  R.,  7  Ch.  486;  Hoare'sCase,  2  Johns  &  Hem.  229;  Heming  «.  Maddid^  L 
R.,  9  £q.  176;  £x  parte  Oriental  Comm.  Bank,  L.  R,  8  Ch.  791;  Chapman  & 
Baker's  Case,  L.  R.,  8  £q.  861;  Kewry  R.  R.  Co.  v.  Boss,  14  Beav.  164; 
Roosevelt  v.  Brown,  11  N.  T.  149;  Creese  «.  Babcock,  10  Mete.  646;  Hslet. 
Walker,  81  Iowa,  844;  Magruder  v,  Colston,  44  Mo.  849.  But  see  McMshoa 
«.  Macey,  61  N.  Y.  155,  and  Guest  v,  R  R  Co.,  88  L.  S.  (C.  P.)  28. 

The  following  remarks  by  Lord  Romilly  on  Mitchell's  case,  supra,  explain 
the  whole  law  on  this  point:  ''One  person  may,  if  he  pleasea.  become  tna- 
tee  for  another.  He  knows  the  consequences  of  so  doing.  He  knows  that 
he  becomes  personally  liable  for  the  calls,  and  that  he  is  personally  liable  to 
be  made  a  contributory.  There  are  two  sets  \)f  rights:  one  is  as  between 
himself  and  the  person  whom  I  majr  call  the  cestui  cue  trust,  and  the  other 
is  as  between  himself  and  the  company.  As  between  himself  and  the  company 
he  is  a  shareholder  and  a  contributory  and  cannot  resist  anything;  but  as  be- 
tween himself  and  the  person  for  whose  benefit  he  agreed  to  take  them  he  has 
a  right  over  as  against  him ;  that  is  to  say  he  has  a  right  to  call  upon  him 
who  is  the  real  owner  of  the  shares  to  make  good  any  sums  of  money  which 
he  may  have  to  pay  for  the  calls  or  for  contribution  or  the  like."  And  the 
reason  of  the  law  is  clear.  Persons  dealing  with  a  corporation  are  entitled  to 
put  faith  in  the  list  of  contributories  exhibited  to  them,  and  to  consider  those 
contributories  themselves  as  the  real  parties  in  interest  It  would  be  intoler- 
able were  every  one  dealing  with  a  corporation  bound  to  investigate  the 
secret  equities  attached  to  the  ownership  of  each  share  of  stock. 

This  principle  applies  directly  in  cases  like  the  principal  one,  where  a  stock- 
holder nolds  stock  in  a  corporation  as  collateral  for  money  loaned  to  the 
corporation.  He  will  not  in  such  case  be  entitled  to  set  up  these  circom- 
stances  as  a  defence  against  creditors.  Wh^loek  e.  Eost,  77  III.  296:  Pall- 
man  V.  Upton,  96  U.  8.  829;  Nat.  Bank  t>.  Case,  99  U.  8.  62^;  The  Empire 
City  Bank,  18  N.  Y.  200;  Adderly  «.  Storm,  6  Hill,  624;  Holyoke  Banks. 
Burnham,  11  Cush.  188;  Grew  v.  Breed,  10  Mete.  569. 

In  some  states  acts  have  been  passed  which  relieve  the  holder  of  stock  ss 
collateral  from  liability  thereon.    An  act  to  this  effoct  was  constraed  differ- 
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cntlr  ffoni  the  similar  act  in  the  principal  case  in  Matthews  e.  Albert,  24  Md. 

m. 

Upon  similar  grounds  to  the  cases  stated  aboTe,  it  has  been  decided  that 
an  agreement  to  subscribe  to  stock  merely  for  the  purpose  of  inducing  others 
to  do  so  is  contrary  to  the  policy  of  the  law,  and  tnat  any  person  so  subscrib- 
ing will  be  held  liable  for  the  full  amount  of  his  subscription.  White  Mt.  R 
R.  Co.  o.  Eastman,  84  N.  H.  124;  Blodgett  e.  Morrill,  20  Yt.  609;  Bredser's 
Case,  L.  R.,  9  Eq.  74;  Pickering  e. Templeton,  2Mo.  App.  225;  litchfield  o. 
Church,  29  Conn.  187 ;  Downie  e.  White. 

And  so  in  case  of  any  private  arrangement  between  the  corporation  and  a 
nibflcriber  whereby  his  liability  upon  his  shares  is  made  less  onerous  than  it 
appeals  on  its  face  to  be.  Robinson  s.  Pittsburgh,  etc.,  R.  R  Co.,  82  Pa. 
8t.  834;  New  Albany,  etc,  R.  R.  Co.  e.  Slaughter,  10  Ind.  218;  Blodgetto. 
Morrill,  20  Vt.  609 ;  County  of  Morgan  e.  Allen,  108  U.  8.  498. 

A  corporation  cannot  thereiore  agree  with  a  purchaser  of  unpaid  stock  that 
it  Bhali  be  considered  as  paid  in  full.  Dent's  Case,  L.  R.,  15  £q.  407;  unless 
indeed  the  corporation  has  receired  the  full  par  value  in  money  or  money's 
worth. 

The  foregcdng  observations  on  the  liability  of  stockholders  have  been  made 
from  a  somewhat  different '  point  of  view  from  that  taken  in  the  principal 
case.  It  has  been  yiewed  from  the  standpoint  of  estoppel  rather  than  on  the 
groand  of  contract.  With  regard  to  tne  rights  of  creditors  and  others  of 
and  by  themseWe^  rather  than  as  worked  out  through  the  rights  of  the  cor- 
poration, it  is  believed  that  while  each  of  these  methods  of  considering  the 
subject  has  its  advantases,  the  one  adopted  is  the  more  satisfactory  and  scien- 
tific It  has  received  the  approbation  of  Seymour  Thompson,  in  his  excellent 
treatise  on  the  Liability  of  Stockholders,  to  which  the  reader  is  referred  for  a 
full  disenaaion  of  the  points  tmted  of  in  the  foregoing  note. 


Thx  Buffalo  ash  Jamestown  B.  B.  Co.,  Bssft., 

V.  • 

GiFFOED,  ApPLT. 
(AOoanee  (kue,  New  York.    Jan.  17,  1882.) 

Prior  to  the  filing  of  plaintiff's  articles  of  associntion  defendant  subscribed 
for  shares  of  its  capitsl  stock,  and  thereafter  paid  two  instalments  of  ten 
percent,  each  upon  his  subscription,  pursuant  to  calln  by  the  company.  Held^ 
That  the  subscription  was  valid  and  binding,  and  became  so  on  the  payment 
of  the  first  instalment. 

It  is  not  abftolutely  necesssry  to  its  validity  that  the  subscription  be  made 
in  a  book  provided  by  the  directors  for  that  purpose.  If  the  directors  adopt 
one  provided  by  some  one  else,  every  purpose  of  the  statute  is  satisfied. 

R.  P.  Marvin,  for  Appellant. 
Grover  Cleveland,  for  Bespondent. 

Eabx«,  J. — Tliis  action  was  commenced  to  recover  of  the  defend- 
ant the  balance  of  a  subscription  made  by  liim,  to  the  capital  stock 
of  the  plaintiff.  He  was  defeated  at  the  trial  tenn  and  the  judg- 
ment against  him  was  affirmed  at  the  Oeneral  Term.  The  able 
opinions  delivered  in  the  court  below  are  so  fnll  and  satisfactory 
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that  we  could  rest  our  dedsioii  here  upon  them.  But  the  Teiy 
earnest  argument  of  the  learned  counsellor  who  apjpeared  for  the 
appellant  before  us,  at  an  age  which  few  reach,  and  fewer  still  eon- 
tend  in  a  judidal  forum,  nas  induced  us  to  give  the  case  moie 
careful  consideration  than  we  would  otherwise  have  deemed 
necessary. 

The  principal  contention  of  the  defendant  is  that  he  never  made 
a  leffal  subscription  to  the  stock  of  the  plaintifE,  and  hence  oould 
not  be  compelled  to  pay  any  portion  of  the  sum  claimed  from  him. 
The  main  facts  beanng  upon  his  subscription  are  as  foUows:  The 
plaintiff  is  a,  corporation  organized  under  the  general  railroad  act 
of  1850.  Its  articles  of  association  were  filed  March  23,  1873, 
and  it  thereby  became  a  corporation.  The  defendant  was  not  one 
of  the  corporators  named  in  those  articles.  A  short  time  before 
the  organization  of  the  plaintiff,  the  defendant,  with  other  persons 
'residing  at  Jamestown,  for  the  purpose  of  aiding  and  encouraging 
the  construction  of  the  contemplated  railroad  subscribed  the  fol- 
lowing instrument  in  a  small  pocket  memorandum  book  in  which 
it  was  written,  to  wit:  ^' We,  the  undersized,  in  consideration  of 
and  for  the  purpose  of  becoming  stockholders  in  the  Buffalo  and 
Jamestown  R.  B.  Oo.,  do  hereby  subscribe,  and  take  the  number 
of  shares,  of  one  hundred  dollars  each  share,  of  the  capital  stock 
of  said  company,  set  opposite  our  respective  names,  ana  agree  \» 
pay  therefor  in  such  time  and  manner  as  required  by  said  oompanj. 

No.  of  shares.  Amount 

Horace  H.  Gifford,  10.  (100.00." 

The  subscriptions  were  obtained  by  one  Allen  residing  at  James- 
town, who  afterward  became  a  director  of  the  company.  After 
the  organization  of  the  company  the  name  of  the  defendant  wa& 
entered  upon  its  stock  ledger,  as  a  stockholder,  for  the  ten  shares 
subscribea  by  him,  and  the  company,  from  time  to  time,  made  calk 
of  instruments  upon  its  stock,  and  prior  to  the  time  for  the  pay- 
ment of  each  instalment,  a  notice  was  sent  to  the  defendant  and 
each  of  the  other  stockholders,  of  which  the  following  is  a  blank 
form: 

'*  Sib  : — ^You  are  hereby  notified  that  a  call  of  —  per  cent,  has  been  made  ov 
the  subscriptions  to  the  capital  stock  of  the  BufEalo  and  Jamestown  R  R.  Co.. 

payable  on  or  before  the  —  day  of ,  at  this  office. 

"Bespectfuily  yours, 

*<PktsrO.  Dotlb, 

"  Secretaiy.*' 

At  the  same  time  the  secretary  of  the  company  conferred  upon 
the  cashier  of  a  bank  at  Jamestown  authority  to  receive  payment 
of  the  calls  from  stockholders  residing  there,  and  for  that  purpose 
sent  him  receipts  to  be  deliyered  to  those  paying,  of  which  the  fol- 
lowing is  a  blank  form : 
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««  Buffalo ,  1873. 

''BeoeiTodof, dollars,  being — percent  onhiBsabfloripaontotho 

capital  stock  of  the  Bn&lo  and  Jamestown  R  R.  Co., 

*' Pktsr  C.  DOTUB, 

*' Secretary. 

"  N.  B.— All  receipts  must  be  returned  to  the  treasurer  before  the  stock  can 
iMissoed." 

Allen  then  being  a  director  of  the  plaintifE  delivered  the  book 
in  which  defendant  had  made  his  subscription  as  above  stated  to 
the  cashier  that  he  might  receive  payment  of  the  subecriptions  con« 
tained  therein,  and  in  response  to  the  calls  defendant  paid  upon 
his  sabscription  ten  per  cent.,  June  15, 1872,  and  another  instal- 
ment of  ten  per  cent  in  December  thereafter,  and  took  from  the 
cashier  a  receipt  for  each  payment  in  the  form  above  given.  After 
the  last  payment  he  refused  to  pay  further  instalments,  and  this 
action  was  brought  to  recover  the  balance  of  such  instalments. 

Upon  these  facts  it  is  to  be  determined  whether  the  defendant 
made  a  subscription  to  the  stock  of  the  plaintiff  which  bound  him. 
It  cannot  be  doubted  that  there  was  enough  to  make  a  valid  con- 
tract of  subscription  upon  common  law  principles.  While  the  sub- 
scription was  not  valid  and  binding  before  the  complete  formation 
of  tne  corporation,  because  there  was  no  party  with  whom  the  de- 
fendant could  then  contract,  yet  after  the  corporation  was  formed 
it  accepted  the  subscription  and  recognized  the  defendant  as  a 
stockholder,  and  he  recognized  himself  as  a  stockholder,  and  rati- 
£ed  and  confirmed  his  subscription  by  payments  thereon.  He  thus, 
^thin  all  the  authorities  upon  general  principles,  became  a  stock- 
holder in  the  companv  liable  to  pay  the  full  amount  of  his  sub- 
scription. Upton  V.  Tribilcock,  91  U.  S.  R.  45 ;  Webster  v.  Up- 
ton, 91  U.  S.  R  65 ;  Buffalo  and  N.  Y.  City  R.  R.  Co.  v.  Dud- 
iey,  14  N.  T.  836. 

But  the  daim  of  the  defendant  is  that  the  subscription,  while 
valid,  if  governed  by  the  common  law  alone,  is  invalia  under  the 
^neral  railroad  act,  chapter  140  of  the  laws  of  1850.  Sec  1  of 
toat  act  provides  that  the  persons  who  subscribe  the  articles  of  as- 
sociation, and  "all  persons  who  shall  become  stockholders  in  such 
•company  shall  be  a  corporation."  If  there  were  no  other  provision 
in  the  act,  and  the  persons  who  subscribed  the  articles  of  association 
<lid  not  subscribe  lor  all  the  stock,  the  balance  thereof  could  be 
taken  by  any  persons  who  would  make  a  valid  common  law  sub- 
scription for  the  same,  and  pay  the  ten  per  cent,  required  in  the 
act,  and  thus  when  this  defendant  paid  the  first  instalment  in  June, 
1872,  and  at  that  time  ratified  his  prior  subscription,  it  became  from 
that  time  a  valid  subscription.  The  learned  counsel  for  the  appel- 
lant claims  that  other  persons  than  those  who  signed  the  articles 
of  association  could  become  stockholders  only  in  the  mode  pre- 
scribed in  sec.  4^  which  provides  as  follows:  ^^  When  sach  articles 
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of  association  and  affidavit  are  filed  and  recorded  in  the  office  of 
Secretary  of  State,  the  directors  named  in  such  articles  of  assom- 
tion  may,  in  case  the  whole  of  the  capital  stock  is  not  before  6nb- 
scribed,  open  books  of  subscription  to  nil  up  the  capital  stock  of  tb 
company  m  such  places,  and  after  giving  such  notice  as  they  mxf 
deem  expedient,  and  may  continue  to  receive  subscriptioiis  until 
the  whole  capital  stock  is  subscribed.    At  the  time  of  subscriloog^ 
every  subscnber  shall  pay  to  the  directors  ten  per  cent,  of  tk  ^ 
amount  subscribed  b^  him  in  money,  and  no  subscription  shall  be 
received  or  taken  without  such  piivment."    The  precise  pnrpoee 
of  this  section  is  not  apparent.     The  directors  would,  in  the  ab- 
sence of  such  a  provision,  be  authorized  to  open  books  of  sobecrip- 
tion  for  the  purpose  of  filling  up  the  capital  stock.    The  sectioii 
may  have  been  drawn  by  the  person  who  prepared  the  statiue  with- 
out a  definite  idea  of  its  utihty  or  necessity.    It  does  not  prohibit 
or  forbid  any  other  mode  of  subscription,  and  it  is  not  perceiTed 
that  any  public  policy  would  be  subserved  by  holding  that  anj 
subscription  valid  at  common  law  is  invalid  by  tliis  section  of  the 
statute,  and  we  are  inclined  to  the  opinion  that  it  was  not  intended 
by  this  section  to  prescribe  a  fixed  statutory  mode  of  inaking  & 
subscription,  and  that  any  contract  of  subscription  good  and  md 
at  common  law  is  still  valid  notwithstanding  this  sectios. 

But  we  are  also  of  the  opinion  that  there  was  a  substantial  com- 
pliance with  the  statute.  The  statute  does  not  point  out  how  or 
where  the  books  of  subscription  shall  be  opened^  or  ^what  kind  of 
books  shall  be  used.  Within  the  meaning  of  the  statute  thm  may 
be  one  book  or  many,  and  they  may  be  l^ge  or  small.  This  book 
was  opened  for  subscriptions  before  the  organization  of  the  com- 
pany, and  the  defendant  and  others  made  their  subscri^ions  therein. 
After  the  organization  of  the  company  the  subscriptions  in  that 
book  were  adopted  by  the  company,  and  the  persons  uierein  named 
were  entered  as  stockholders  upon  the  stock  ledger  of  the  comfNuij. 
They  were  called  upon  to  pay  instalments  upon  their  8ubscriptioiiE> 
and  they  paid  the  same  to  the  agent  of  the  plaintii  to  whom  the 
book  had  been  delivered  by  one  of  the  officers  of  the  company  for 
the  purpose  of  receiving  payment  of  subscriptiouF  thereon,  which 
such  omcers  thus  recognized  as  valid.  After  such  payment  bad 
been  made  the  book  was  returned  to  Allen,  the  director,  who  re- 
tained it  until  his  death,  and  after  his  death  possession  of  it  was 
taken  by  the  company.  Suppose  all  the  stockholders  who  did  not 
sign  the  articles  of  association  had,  before  the  articles  were  filed, 
signed  their  names  in  this  book,  and  after  the  oiganization  of  the 
company  the  directors  had  taken  the  same,  and  recognized  the  sub- 
scriptions therein  as  valid  subscriptions,  and  thef  had  been  reoc^- 
nized  and  ratified  by  the  subscribers  by  paymenti  thereon.  Could 
it  be  doubted  that  such  a  book  would  be  a  book  of  subscriptioiis 
opened  by  the  directors  within  the  meaning  of  the  statntet  •The 
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statute  can  mean  no  more  than  that  the  snbscriptionB  are  to  be 
made  in  a  book  provided  by  the  directors  for  that  pm'pose,  and  if 
thejr  adopt  one  some  one  else  has  provided  every  purpose  of  the 
statute  is  ratified. 

Yeiy  little  li^ht  is  thrown  upon  this  anestion  bj  the  adjudicar 
doiu^  and  we  wiU  not  therefore  refer  to  them  at  large.  They  are 
sufficiently  referred  to  and  commented  npon  in  the  opinions  pro- 
«  nouneed  in  the  court  below.  As  will  be  seen  by  the  following  au- 
thorities, none  of  which  are,  however,  directly  in  point,  jumcial 
expressions  are  not  entirely  harmonious.  Hamilton  and  I)eanes- 
viDe  Plank  Eoad  Co.  v.  Rier.,  7  Barb.  157 ;  Troy  and  Boston  R. 
R  Co.t>.  Tibbitts,  18  Barb.  310 ;  Erie  aud  N.  Y.  City  R.  R.  Co. 
V.  Owtn,  82  Barb.  616. 

In  tie  articles  of  association  filed  for  the  incorporation  of  the 
plaintifl,  it  was  stated  that  the  road  was  to  be  constructed,  main- 
tained aid  operated  from  the  city  of  Buffalo  to  a  point  on  the 
state  lini  between  the  states  of  New  York  and  Pennsylvania.  The 
road  WK  actually  built  from  Buffalo  to  Jamestown,  and  the  re- 
mainder )f  the  fine  designated  from  that  place  to  the  state  line, 
being  abcut  twelve  milee^  was  not  constructed.  And  it  was  found 
by  the  julge  at  the  Special  Term  that  before  the  commencement 
01  this  aoion,  ^^the  building  and  construction  of  the  part  thereof 
lying  flouti  and  beyond  the  villa^  of  Jamestown,  was  oy  said  com- 
pany ffivex  up  and  abandoned.'^  There  was  no  proof  or  finding 
that  l£at  »ction  of  the  road  had  been  legally  or  formally  aban- 
doned by  tie  company.  The  proof  simply  showed  that  the  com- 
pany stoppd  the  construction  of  its  road  southerly  at  the  southerly 
tine  of  Jaufestown  about  the  1st  of  October,  1875.  It  does  not 
appear  that'iie  company  took  any  action  that  disabled  it  from  ex- 
tending its  nad  to  tne  state  line.  Under  such  circumstances  it  can- 
not be  claimd  that  the  defendant  was  released  from  payment  of 
his  sabscript^n  by  any  omission  of  the  company  to  construct  its 
road  to  the  sate  line,  or  by  any  alleged  abandonment  of  any  por- 
tion of  its  rod. 

Li  Octoberl873,  the  plaintifi  executed  a  mortgage  upon  its  road 
which  in  1876  and  1877  was  foreclosed,  whereby  me  railroad  and 
its  franchises  7ere  sold  to  purchasers  who  took  possession  of  the 
road  and  its  fnnchises.  All  of  the  foreclosure  proceedings  took  place 
after  the  commencement  of  this  action,  and  they  do  not  furnish  a 
defence  theretc  The  plaintiff,  by  these  proceedings,  was  not  de- 
prived of  its  mpaid  suoscriptions.  They  continuea  part  of  its  as- 
sets for  the  benfit  of  its  stockholders  and  creditors,  and  no  reason 
can  be  perceive!  for  holding  that  the  defendant  should  not  pay  the 
balance  of  his  abscription.  The  case  of  the  Lake  Ontario  Shore 
S.  R  Co.  V.  Ortiss,  80  N.  Y.  219  does  not  sustain  the  claim  of 
the  defendant  tat  the  foreclosure  proceedings  furnish  him  a  de- 
fence.   In  that  case  the  contract  sued  upon  was  not  one  of  sub* 
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6cription  to  plaintifiPs  stock.  It  was  simply  a  promise  that  the  de- 
fendant woiud  subscribe  upon  certain  conditions  to  be  perfonncd, 
and  those  conditions  were  not  performed  by  the  plaintifE,  ani  it 
was  in  no  condition  to  perform  tnem,  and  for  reasons  stated  intbe 
opinion,  which  do  not  apply  to  this  case,  the  plaintiff  was  defeflked 

We  are  therefore  brougnt  to  the  conclusion  that  no  errorivras 
committed  in  the  court  telow,  and  that  the  judmient  shou]!  be 
affirmed  with  coBto.  '       ^ 

"  All  concur." 


Ltttlb  Sock  and  Napolbon  Bailboad  Co. 

V. 

LrrTLB  KooK,  Mississippi  Bdteb  and  Texas  R.  R.  Jo. 

(36  Arhantu  BtporU^  063.    November  Term^  1860.) 

The  act  of  twelfth  of  January,  1858,  creating  the  Little  Rock  tad  Ntp>- 
leon  Railroad  Company,  is  a  public  act,  of  which  the  courts  wl  take  ja- 
dicial  notice  ;  and  by  it  the  company  waa  inunediately  creates  a  oocpota- 
tion ;  and  having,  in  good  faith,  commenced  the  conatnictiou  of  ts  road  be- 
fore the  adoption  of  the  constitution  of  1874,  its  charter  waa  noreToked  bf 
flection  1,  Article  XII.,  of  that  conatitution. 

[The  principal  question  decided  in  this  case  is,  that  railroad  cmpaniesire 
subject  to  the  same  rules  of  estoppel  aa  individuids.  Upon  theacts  the  ap- 
pellant ia  held  to  be  estopped  to^poae  the  appellee^s  construing  its  road 
upon  the  line  of  the  appellant.  The  facta  constituting  the  estppel  an  too 
numerous  to  be  induaed  in  a  syllabus,  and  the  reader  is  ref erii,  for  them, 
to  the  case.~RBP0BTBB.] 

Appeal  from  Pulaski  Chancery  Court 

Hon.  David  W.  Carroll,  Chancellor. 

John  McClure,  for  appellant: 

Lec^latiye  action  essential  to  exercise  of  railrod  franchises. 
The  Stete  v.  B.,  C.  &  M.  R.  R,  25  Vt,  433  ;  Newbig  Turnpike 
V.  Miller,  5  John.  Chan.,  101 ;  Auburn  v.  Cato  Plk.cl<Mid,  9  N.  Y., 
444 ;  McCandley's  Appeal,  70  Pa.  St.,  210 ;  Atkinm  v.  M.  &  C. 
R.R.,150hioSt.,  21. 

And  when  one  grant  only  is  made  it  is  in  its  nmre  exclusive. 
Raritan  &  Delaware  R.  R  v.  Delaware  &  Raritan  t.  R,  18  N.  J. 
£q.,  568.  And  prior  grant  gives  prior  right  oftelecting  land. 
Canal  Co.  v.  Railroad  Co.,  4  Gill  &  John.,  1. 

The  act  of  twelfth  of  Jan.,  1853,  sec.  21,  gave  00  years  to  lo- 
cate the  road,  in  absence  of  any  subsequent  grant  This  no  mo- 
nopoly.    Tuckahoe  Canal  Co.  v.  Tuckmoe  R.  R,  I  Leigh.,  42. 

Appellant's  road  not  within  provisions  of  sec.  i  art  12,  const 
of  1874,    Hammet  v.  L.  R.  &  JS"ap.  R  R,  20  j-t,  307.    Be- 
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ridee,  it  is  a  vested  right  nnder  const,  of  U.  S.  Dartmouth  CoUeu^ 
V,  Woodward,  i  Wheat.,  418 ;  Binghamton  Bridge  case,  3  Wau., 
5].  Neither  courts  of  law,  nor  of  equity  can  limit  time  for  com- 
pletion when  charter  do^  not.  Thicknesse  v.  Lancaster  Coal  Co., 
1  Eng.  Ry.  Ca.,  627 ;  Heard  v.  Talbot,  7  Gray,  119. 

Action  lies  against  defendant  by  the  assumed  name.  Kewton 
€o.,  etc,  V.  Noiringer,  43  Ind.,  566  ;  Paulman  v.  Sweet,  1  Chand. 
(Wis.),  337. 

The  corporate  existence  of  defendant  road  interfering  with  the 
franchises  of  appellant,  may  be  questioned.  Oases  aboye  cited 
from  3  Wall,  51 ;  16  Ohio  St.,  21 ;  18  N.  J.  Eq.,  672.  Also,  Com. 
D.  P.  &  0.  R  R,  24  Pa.  St.,  160 ;  Boston  W.  Co.  v.  B.  &  W.  R 
R.,  16  Pick.,  626  ;  Denver  &  S.  Ey.  v.  Denver  CityR  R,  2  Col., 
679;  Piper  v.  Ehodes,  30  Ind.,  3Qj9  ;  Slocum  v.  Providence,  10  R 
I.,  114 ;  O.,  V.  &  R.  R.  V.  Plumas  Co.,  37  Cal^  360 ;  Gas  Co.  v. 
Gas  Co.,  27  La.  An.,  138 ;  Elizabeth  City  v.  Lindley,  6  Iredell, 
479;  Tar  Navigation  Co.  v.  Neil,  3  Hawkes,  637;  Bigelow  v. 
Gr^ory,  73  III,  201 ;  Patterson  v.  Arnold,  45  Pa.  St.,  81 ;  A.  & 
0.  K.  R  -».  Sullivan,  5  Ohio  St.,  279;  People  i;.  Chambers,  42  Cal., 
201 ;  Jersey  City  Gas  Co.  v.  Dwight,  29  N.  J.,  242 ;  Brooklyn, 
etc,  R  R.,  72  N.  T.,  246 ;  ib.,  76  N.  T.;  Boston  &  L.  R  R  ii. 
Salem  &  L.  Railroad,  2  Gray,  1. 

Injunction  the  proper  remedy.  Boston  A.  Co.  v.  B.  &  W. 
Railroad,  16  Pick.,  626 ;  1  Am.  Ky  cases,  274;  Com.  v.  P.  &  C. 
Railroad,  34  Pa.  St.,  160 ;  Newburg  Co.  v.  Millar,  5  John  Chan., 
101 ;  Sto.  Eq.  Ju.,  sees.  926,  926,  927 ;  Stewart's  Appeal,  66  Pa. 
St,  442. 

May  be  at  suit  of  any  one  injured  specially,  or  about  to  be,  other 
than  stockholders  and  contractors.  D.  &  S.  Ry.  Company  v.  Den- 
ver Citv  Ry.  Company,  2  Col.,  679 ;  Piper  v.  Rhodes,  30  Ind.,  309 ; 
0.  V.  Railroad  v.  Plumas  Company,  37  Cal.,  364 ;  Slocum  v.  Prov- 
idence, etc.,  10  R  I.,  114. 

Any  one  whose  rights  are  affected  may  question  the  constitu- 
tioDahty  of  an  act.  Atkinson  v.  Marietta  &  Cincinnati  Rail- 
poad,  15  Ohio  St.,  21 ;  Gas  Company  v.  Gas  Company,  27  La. 
An.,  138. 

Defendant  being  wrong,  cannot  show  forfeiture  of  plaintiiFs 
charter.  Pennsylvania  Riilroad  v.  National  Railway,  23  N.  J. 
Eq.,  464-6;  Elizabeth  City  t?.  Lindley,  6  Iredell,  479  ;  Tar  Naviga- 
tion Company  v.  Neal,  3  Hawkes,  ML  C,  637. 

"Non  user'*  or  "abandonment"  of  conoplainant's  franchises, 
cannot  be  set  up  until  forfeiture  declared.  West  v.  Carolina  In- 
surance Company,  31  Ark.,  476.  Answer  must  show  when  and 
how  corporate  rights  ceased.  Heaston  v.  Cincinnati  Railroad,  16 
Int.,  276  ;  Brookville  Turnpike  Company  v.  McCarty,  8  Int.,  392 ; 
Sutherland  i;.  L.  &  M.  Plank  Road,  19  Ind.,  192. 
Complainant's  charter  a  public  law.    No  abandonment  shown. 
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Earitan  Water  Power  Company  v.  V.,  21  N.  J.  Eq.,  479, 80;  Mor- 
ris &  Essex  Railroad  Company  v.  Blaine,  1  Stock.,  N.  J.,  648. 

Agreement  to  transfer  does  not  affect  legal  existence  of  corptn^ 
tion,  nor  actual  transfer  of  all  its  property.  Hays  v,  Ottawa  Eut 
road  Company,  61  111.,  42 ;  Abbott  v.  Rubber  Company,  33  Bsrbi, 
587 ;  Burke  v.  Smith,  16  Wall,  395 ;  Penobscot  Kailroad  (W 
pany  v.  Dunn,  39  Me.,  587 ;  Bedford  Railroad  Company  v.  Bow- 
ser, 48  Pa.  St.,  29.  Directors  xsannot  transfer — cases  supra  and 
Field  on  Corporations,  pp.  169-70 — unless  for  purposes  conastcnt 
witli  objects  of  corporation.  Kean  v.  Johnson,  1  Stock.,  N.  J., 
401 ;  Black  v.  Delaware  Railroad  Company ;  7  C.  £.  Green,  N. 
J.,  130 ;  ib.,  9 ;  ib.,  455 ;  Como  v.  Port  Henry  Iron  Ca,  13 
Barb.,  — . 

Charter  gave  no  power  to  sell.  If  it  existed,  it  must  have  been 
exei'cised  bv  all  the  stockholders.  Sean  v.  Johnson,  2  Stock.,  401. 
Defendant  iiad  no  power  to  purchase,  and  no  estoppel  grows  out  of 
void  acts.    Edwaras  v.  Evans,  16  Wis.,  185. 

Assi^ment  of  property  was  not  evidence  of  abandonment  or 
surrender  of  franchise.  Boston  Glass  Manufacturing  Co.  o.  Lang- 
don,  24  Pick.,  52. 

Distinction  between  corporations  by  special  charter,  and  under 
general  laws.  Latter  must  be  proved  to  exist,  if  denied.  Ham- 
mett  V,  L.  R.  &  Nap.  R.  R.  20  Ark.,  207 ;  Bigelow  v.  Gregory,  73 
HI,  201 ;  Patterson  v.  Arnold,  45  Pa.  St.,  81 ;  Mokelumne  Hill 
jiiining  Co.  v.  Woodbury,  14  Cal.,  424.  Certain  acts  must  be  done 
as  conditions  precedent  of  corporate  existence.  A.  &  O.  R.  B.  v- 
Sullivant,  5  Ohio  St.,  279 ;  The  People  v.  Chambers,  42  OaL  201 ; 
ib.,  4  Am.  Ry.  Rep.,  49.  No  terminal  points  shown  in  the  articles 
of  association. 

A  preliminary  survey  was  necessary  to  existence  of  defendant 
company.  Act  of  July,  1868 ;  also,  map  and  profile.  What  i&  a 
"  survey  "  ?  See  Attorney  General  v.  Stephens  et  aL,  1  Sux.,  K.  J^ 
384 ;  Morris  &  Essex  R  fe.  v.  Blan.,  1  Stock.,  N.  J.,  644 ;  Hetfidd 
V.  Central  Railroad,  5  Dutch,  574.  Conditions  must  be  fulfilled 
before  corporate  rights  vest,  Jersey  City  Gkw  Co.  v.  Dwight,  29 
N.  J.  Eq.,  242.  Requirements  of  affidavit  not  fulfilled.  B.  &  P. 
R,  R  Co.  V.  Hatch,  20  N.  Y.,  160 ;  section  4919  Gant^s  Digest 
As  to  other  requirements,  reference  made  to  The  People  v.  Cham- 
bers, 42  Cal.,  201  ;  The  People  v.  S.  &  V.  R.  R.,  45  CaL,  814; 
Unity  Ins.  Co.  v.  Cram,  43  N.  H.,  636 ;  Harris  v.  McGregor.  29 
Cal.,  127 ;  Williams  v.  Franklin  Association,  26  Ind.,  316;  Bedit 
V.  Harris  et  al.,  4  Minn.,  513 ;  DeWitt  v.  Hastings,  69  N.  Y.,522; 
Abbott  V.  Omaha  Co.,  4  Neb.,  416 ;  Fields  v.  Cook  et  aL,  16  La. 
An.,  154 ;  Childs  v.  Smith,  55  Bai-b.,  52. 

.A^gainst  non-performance  of  these  conditions,  equity  caniiGt 
relieve.  Davis  v.  Gray,  16  Wall.,  229-30 ;  Bigelow  v.  Ore^pory,  7» 
111.,  197- 
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But  section  4  of  act  of  Jnly  23, 1868,  wonld  not,  even  if  con- 
ditioDB  had  been  performed,  have  authorized  defendant  corporation 
to  ooDstmct,  operate  or  maintain  a  railroad.  See  section  — y  also 
sectioiis  5  and  22,  for  the  fnll  powers.  The  defendant  could  take 
no  other  powers  than  the  original  mortgagor  had.  The^  purchased 
under  jnaicial  sale,  and  got  no  powers.  Carey  v.  Cincmnati  B.  S., 
5  Iowa,  366. 

A  statutory  forfeiture  requires  no  judicial  declaration.  The  right 
Tests  in  the  state  immediately  on  the  event.  Oakland  B.  B.  v.  O. 
y.  B.  R.,  46  Cal.,  365 ;  Silfiman  v.  F.  O.  &  C.  B.  B.,  27  Gratt., 
119 ;  17  Am.  By.  Eep.,  167 ;  6  ib.,  148 :  The  U.  S.  v.  Qrundv,  a 
Cnrnch,  151 ;  Kennedy  v.  Strong,  14  Johns.,  129 ;  N.  Y.  B.  iL  v. 
Boston  B.  R.,  36  Conn.,  196 ;  D.'&.  E.  R  R.  v.  Beross,  39  Ind., 
598;  10  Am.  By.  Bepts.,  382;  Wilds  v.  Serpill,  10  Gratt.  (Va.), 
405;  Hale  v.  Bronsann,  10  Gratt.,  418 ;  Staats  v.  Board,  ib.,  400  ; 
Brooklin  Winfield  v.  Newton  By.  Co.,  72  N.  Y.,  245. 

Secognition  of  defendant  by  legislature  does  not  affect  the 
question.  It  had  no  power  to  create  by  recognition — only  by 
general  law. 

Act  of  July  23, 1868,  prohibited  incoiporation  of  any  railroad 
witliin  ten  miles  of  complainant's  route.    Section  21. 

The  act  of  1879  in  conflict  with  section  26,  Ajt.  Y.,  Const,  of 
1874. 

Legislative  recognition  invalid  for  want  of  grantee.  O.  &  V. 
R  R  Co.  o.  Plumas  Co.,  37  Cal.,  356 ;  Brooklin  Winfield  v.  New- 
ton R  B.,  75  N.  T.,  — .  It  cannot  revive  what  is  gone.  The 
People  V.  Manhattan  Co.,  9  Wend.,  361 ;  The  People  v.  Kingston 
Turnpike  Co.,  23  Wend.,  193. 

Act  of  1879  further  in  violation  of  Article  XII.,  sections  2  and 
6,  and  Article  X,  sections  25  and  26,  Const,  of  1874. 

Recognition  ofgovemor  and  state  ofiicers  of  no  avail.  The  People 
V.  The  rhoenix  &nk,  24  Wend.,  431-2.  Besides,  the  recognition 
vas  under  an  unconstitutional  act.  The  State  v.  L.  B.,  r.  B.  & 
N.  0.  B.  B.,  31  Ark.,  702. 

What  powers  did  defendants  obtain  by  purchase  under  sale  ? 

Franchises  cannot  be  mortgaged  without  legislative  authority. 
The  Commonwealth  v.  Smith,  10  Allen,  448  ;  Atkinson  v.  Marietta 
R  R,  15  Ohio  St.,  21 ;  1  Jones  on  M.,  section  124. 

Conceding  that  the  franchise  may  have  been  susceptible  of  mort- 
gage, what  passed  ?  The  entire  surveyed  line  of  railroad  within 
surveyed  limits.  Eldredge  v.  Smith,  34  Vert.  484,  92  ;  Vermont 
Central  B.  B.  t;.  Burlington,  28  Vert.,  196.  No  map,  surveys,  nor 
deeds  had  been  filed  showing  the  line.  There  was  nothing  ascer- 
tained for  the  operation  of  the  mortgage.  Seymour  v,  Canandaigua 
Bailroad,  23  Barber,  306.     Corporate  right  to  make  survey  did  not 

Ks  by  Bale.    Chaffer  v.  Hudeling,  27  La.  An.,  608 ;  Bandolph  and 
laware  Bailroad  v.  Delaware  and  Bandolph  Bailroad,  18  N.  J» 
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Eq.,  659  ;  20  Am.  Kailway  Eeports,  423 ;  Col.  v.  C.  P.  and  L  Bail- 
road,  10  Ohio  St.,  385;  Union  Pacific  Eailroad  v.  Lincoln  Co^  1 
Dillon,  325. 

Again,  defendants  acquired  no  rights  at  foreclosure  sale  became 
no  portion  of  the  work  was  done  in  five  years,  and  it  was  not  com- 
pleted within  ten.  Silliman  v.  Fredericksbui^  Railroad,  27  Gntt, 
126 ;  sec  3417  Gantt's  Digest. 

It  was  the  main  line,  not  the  branches,  which  should  haye  been 
completed  to  fulfil  the  requirements  of  the  act.  There  wasno  ctf- 
porate  existence  when  the  foreclosure  decree  was  rendered.  Act  of 
July  23,  1868.  Complainants  not  parties  to  that  decree  and. not 
estopped. 

Acting  as  suchjdoes  not  make  a  corporation  de  facto.  DelVitt «. 
Hastings,  40  N.  T.  Sup.  Ct.,  463 ;  ib.  69  N.  T.  618 ;  XJ.  S.  Digest, 
vol.  7,  p.  178.  Under  general  act  corporation  cannot  be  cr»ted 
by  estoppel.    Bovce  v.  Methodist  Church,  46  Md.,  372. 

The  transfer  oi  stock  to  those  who  reoi^ganized  complainant  com- 
pany did  not  require,  as  between  parties,  the  approval  of  the  com- 
pany. Duke  V.  Cahawba  Nav.  Co.,  10  Ala.,  82 ;  Chambers  Ins.  Co. 
-w.  Smith,  11  Pa.  St.,  120 ;  Choteau  Springs  Co.  v.  Harris,  20  Mo., 
382 ;  Eames  v.  Wheeler,  19  Pick.,  442 ;  Stone  v.  Hackett,  12  6nj, 
^27 ;  Bargate  v.  Shortridge,  31  Eng.  Law  and  E<}.,  44. 

Act  of  Jul^  23,  1868,  unconstitutional  from  diyers  defects,  and 
irr<^larities  m  its  passage. 

Ijie  same  contended  with  regard  to  the  act  of  December  9, 
1874. 

Last  act  unconstitutional  also,  because  it  endeavors  to  confer  cor- 
porate powers  upon  mere  purchasers,  not  incorporate,  nor  required 
to  become  so.  Const,  of  1874,  Art.  XII,  sees.  2,  6  ;  State  «.  Sher- 
mon,  15  Ohio  St. ;  also  because  it  is  a  special  act.  Const  of  1874 
<supra)  ;  Atkinson  v.  M.  and  C.  R  S.,  15  Ohio  St,  36 ;  San  Fran 
<sisco  V.  S.  V.  W.  W  ;  48  Cal.,  494 ;  also  because  it  revived  forfeited 
•corporate  rights,  without  attaching  proper  conditions.  Const,  of 
1874,  Article  XII,,  sec  1;  Art.  2311,  sec,  8 ;  Brooklin  Winfield 
V.  Newton  R.  R.,  72  N.  Y.,  245 ;  ib.,  75  N.  T. 

Also  for  other  reasons. 

Waiving,  however,  all  objections  to  the  organization  of  theL  R, 
P.  B.  and  iT.  Orleans  Co.,  or  to  defendant  or  its  successor  by  pur- 
chase, corporate  property  cannot  be  lost  or  forfeited  by  non  user, 
Any  more  than  corporate  franchise,  without  judicial  dedaratioiL 
Austin  V.  Webb,  8  Ohio,  548.  The  resolution  of  July  10, 1869,  if 
only  a  license  to  enter,  but  no  evidence  of  adverse  title,  or  riglit  to 
hold.  Floyd  v.  Ricks,  14  Ark.,  286 ;  Blakeny  v.  Fergnson,  ^ 
Ark.,  560  :  Burke  v.  Hale,  7  Ark.,  329.  A  ^rant  cannot  l^  divided. 
Statute  01  limitations  does  not  bar  occupation  of  the  line  between 
Pine  BluS  and  Little  Rock.    An^ll  on  Lim.,  sec.  401,  p.  402. 

The  supposed  conveyance  to  &fendant  company  was  void,  aDd 
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had  only  the  effect  of  an  estate  at  will.  Sec.  2960  Gantt's  Digest* 
It  was  without  consideration,  and  works  no  estoppel.  Nor  does  the 
action  of  individual  stockholders  in  standing  by,  or  aiding  defend* 
ants  to  build  their  road. 

The  purchase,  under  the  foreclosure  sale,  was  made  by  Hunting- 
ton and  Adams,  who  took  the  deed.  No  conveyance  is  shown  from 
them  to  defendant  company.  It  has  no  title.  Lefiingwell  v. 
Elliott,  8  Pick,  456. 

Hnntin^n,  for  appellees : 

Complainants  must  show :  First,  exclusive  right,  and  second, 
disturbance  by  defendants. 

The  riglit  must  depend  on  statute,  and  must  be  clearly  granted. 
Charles  Kiver  Bridge  v.  Warren  Bridge,  11  Peters,  420.  All 
doubt  is  in  favor  of  the  state.  Mills  v.  St.  Clair  Co.,  8  Howard, 
669 ;  Perrine  v.  The  Chesapeake  and  Del.  Canal  Co.,  9  Howard, 
172 ;  R.  Fred,  and  Pot.  R  K.  Co.  v.  Lisbon  R.  R  Co.,  13  Howard, 
71 ;  Mintum  v.  Larue  et  al.  23  How.  435 ;  Bridge  Proprietore  v. 
Hoboken  Co.,  1  Wall.  116 ;  Turnpike  Co.  v.  The  State,  8  W  all.  210. 

The  same  principle  adopted  by  numerous  state  courts.  27 
K  T.  87;  6  Paige,  554;  3  Sandt  Ch.  625;  16  N.  J.  Eq.  321; 
2  Beasley,  46,  503;  16  N.  J.  Eq.  419;  5  Cush.  375;  2  Gray,  1 ; 
21  Vt.  590 ;  27  ib.  140 ;  4  Zab.  87 ;  14  111.,  314,  273 ;  13  Ind.  90 ; 
11  Leigh.  42 ;  11  La.  253 ;  4  Mich.  361 ;  9  Watts,  9  ;  52  Penn.  St. 
506 ;  13  Penn.  St  555 ;  2  Porter,  296 ;  9  Georgia,  517,  213 ;  31 
Mississippi,  679 ;  51  ib.  335 ;  5  Ohio  St.  528 ;  3  Head.  596 ;  21 
C!oDn.  294. 

Same  rule  in  England.    2  Bam.  &  Ad.  792 ;  7  Mann.  &  G.  253. 

The  charter  of  complainant  does  not  contain  such  ezclusive 
grant 

If  it  existed  between  Little  Bock  and  ITapoleon,  it  would  not 
follow  that  it  existed  against  a  road  from  Little  Bock  by  Pine  Bluff 
and  thence  in  a  direction  different  from  Napoleon.  People  v.  Al- 
bany  and  Vt  R  R  Co.,  24  N.  T.  261 ;  Eichmond,  F.  and  P.  R. 
R.  Co.  V.  Louisa  R.  R.  Co.,  13  Howard,  71 ;  Tuckahoe  Canal  Co.  v. 
T.  and  L  R.  Railway,  11  Leigh.  42  ;  Pontdiartrain  Railway  Co.  v. 
N.  0.  and  L.  P.  Railway,  11  La.  253 ;  B.  and  L.  R.  R.  Co.  v.  B. 
and  M.  R  R  Co.,  5  Cush.  375  ;  B.  and  L.  R  R  Co.  v.  S.  and  L. 
R  R  Co.,  2  Gray,  1. 

And  the  exclusive  ri^ht  granted,  must  remain,  in  possession  and 
enioyment  Kent's  opinion  in  Livingston  et  al.  v.  Van  Ligen,  9 
Johns.  507 ;  High,  on  In.,  sec.  573,  p.  320. 

Acts  of  complainant  showed  an  intention  to  abandon  all  its  rights 
and  franchises  to  defendant,  or  its  parent  Company.  It  is  now 
estopped  from  demanding  this  injunction  by  acquiescence  and 
laches. 

The  claim  is  stale.  Smith  v.  Clay,  adm.  645.  Silliman  v.  Rail- 
road Company,  94  U.  S.  811 ;  and  authorities  there  cited  by  Mr. 
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J.  Swayne.  Also  21  K  J.  Eq.,  case  288 ;  20  ib.  580 ;  1  Railway 
and  C.  cases,  68 ;  3  liilne  and  Craig,  784, 711, 730 ;  2  Bailwajand 
Company  cases,  187 ;  18  Vesey,  '515  ;  De  Grex,  M.  and  G.  341 ;  2 
Sim.  If.  S.  78;  Johnson,  600;  11  Jnr.,  N.  S.  192;  7  Vesey,  230; 
6  Johnson  Ch.,  268,  272 ;  18  Ohio  St.  169 ;  43  Iowa,  801 ;  6  Allen, 
52. 

This  abandonment  bronght  complainant  in  the  pnryiew  of  section 
1,  Article  XII,  constitntioq  of  1874,  and  it  becsune  dissolved.  It 
amounted,  if  not  to  a  transfer,  at  least  to  a  surrender  of  all  its  rights 
and  franchises,  which  is  permissible.  Angell  and  Ames  on  Gor., 
772,  and  cases  cited ;  State  of  Ohio  v.  Sherman,  22  Ohio  St.  Bep., 
411,  428 ;  Railroad  Company  v.  Georgia,  98  U.  S.  359 ;  Clearwater 
V.  Meredith,  1  Wall.  25  ;  State  v.  Bull,  16  Connecticut  179. 

The  charter  only  gave  complainant  a  reasonable  time  to  avail  it- 
eelf  of  the  grant,  not  a  perpetuity.  24  N.  Y.  261 ;  Railway  Com- 
pany V.  Philadelphia,  101  U.  S.  528,  539  ;  Wright  v.  Nagle,  101 
U.  S.  791 ;  Stone  v.  Miss.  ib.  814. 

As  to  defendant,  its  existence  as  a  corporation  can  only  be  inquired 
of  by  the  state.  31  Barb.  258 ;  16  Ala,  372 ;  27  Penn.  St.  380 ;  26 
N.  t.  75 ;  20  Ark.  204,  443, 495 ;  31  ib.  476  ;  58  Penn.  St.  399 ;  16 
S.  and  R.  140 ;  15  N.  H.  162 ;  32  111.  79  ;  1  Md.  Ch.  Dec.  107 ;  4 
Gill,  and  J.  1,  121 ;  9  ib.  365,  426 ;  35  Mo.  190 ;  12  Conn.  7 ;  22 
Cal.  434 ;  24  Vt.  465 ;  7  Grattan,  352 ;  9  Wend.  351 ;  2  McMulL 
439 ;  24  How.  278  ;  10  Otto,  55 ;  Red.  on  Railways,  vol.  1,  sec.  18, 
pp.  63,  66 ;  Angell  and  Ames  on  Cor.,  sees.  635,  636. 

Not  such  irregularities  in  acts,  relied  on  by  defendant  as  to  ren- 
der them  void.  Vinsant,  Adm.  v.  Knox,  27  Ark.  266,  278; 
English  V.  Oliver,  28  Ark.  317;  Worthen  v.  BadgettetaL,  32  Ark. 
496 ;  Smithee  Com.  v.  Garth,  33  Ark.  1. 

Evidence  shows  that  this  suit  is  not  prosecuted  by  proper  author- 
ity of  complainant  company,  even  if  it  is  still  in  Existence. 

Clark  and  Williams,  for  appellees. 

Grant  to  complainants  did  not  give  exclusive  right  to  build  on 
any  route.  1  Red.  on  Railways,  257,  258,  sec.  8 ;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  U.  S.  420 ;  Thorpe  v.  Rutland 
and  Burlington  Railroad  Company,  27  Vt.,  140 ;  B.  and  L.  Rail- 
way, V.  S.  and  L.  Railway,  2  Gray,  1 ;  M.  Bridee  Company  v. 
Utica  and  Sch.  Bridge  Company,  6  Paige,  554 ;  Hud.  and  Del. 
Canal  Company  v.  New  York  and  Erie  Railway,  9  Paige,  323  andn. 
to  p.  260. 

Corporate  existence  of  defendant  implied  from  legislative  recog- 
nition. 1  Red.  on  Railways,  p.  56,  sec.  19 ;  Dillinmam  v.  Snow, 
6  Mass.  547 ;  2  Kent's  Com.  277 ;  1  Blackstone's  Com.  473.  But 
want  of  right  in  defendant  cannot  give  right  to  complainant.  1 
Red.  on  &ilways,  p.  and  n.  to  pp.  2,  3 ;  Bank  of  Middleton  v. 
Edgerton,  80  Vt.  182 ;  2  Milne  and  Keen,  517 ;  10  Ohio  St.  885  ; 
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8  Condensed  Eng.  Ch.  Ill ;  13  Sim.  228 ;  2  B.  and  Ad.  646 ;  3 
€al.  Seports,  241. 

Corporation  de  facto  snffident.  Attorney  General  v.  IJtica  6aa 
Co.  2  John.  Ch.  371 ;  2  Yeeey's  Beports,  314 ;  Nicholas  i;Bocbefiter 
Bank,  11  Paige,  118;  People  t^  Susquehanna  Bailroad  Company, 
65  Barb.  314 ;  People  v.  U.  Gas  Company,  15  John.  378. 

If  defendant  wrongfully  exercising  corporate  franchise,  remedy 
is  by  quo  warranto. '  Angelland  Ames  on  Cor.  731  to  739 ;  Corn 
V.  G.  and  N.  'Eailroad  Company,  20  Penn.  St.  518;  and  the 
remedy  is  exclusive.  14  Abbot's  Pr.  (new  series^  N.  Y.  Reports, 
191 ;  10  Bam.  and  Cres.  230 ;  Dnmbman  v.  Empire  Mills,  12  Barb. 
341 ;  Wright  v.  People,  15  111.  417 ;  Murphy  t^.Tarmers'  Bank,  20 
Penn.  St.  415  ;  5  Mass.  230 ;  Wilcox  on  Cor.  And  can  only  be 
prosecuted  by  leave  of  court.  5  Baer  Ab.  "  Information  "  D.  -p. 
180 ;  2  John.  184,  190 ;  1  Doug.  (Mich.)  59 ;  12  Penn.  St.  365  ; 
Angell  and  Ames  on  Corp.  739. 

Existence  of  defendant  valid  under  act  of  January  8, 1851,  and 
under  the  mortgage  sale  it  purchased  the  right  to  build  the  road. 
Pacific  Bailroad  Company  t;.  Lincoln  Co.,  1  Dill.  325,  326;  Mor- 
gan V.  La.  3  Otto,  IT.  S.  232 ;  Bover  on  Jud.  Sales,  sec.  516. 

Complainant's  charter  fails  to  designate  any  line  of  road.  See 
Acts.  JN^o  location  has  yet  been  made  as  requii^ed.  Tlie  charter  was 
forfeited  hy  legislative  act  expressed  in  the  constitution.  Article 
XII,  sec.  1 ;  1  Green.  (Iowa),  563  ;  State  v.  Cnrran,  7  Eng.  321 ; 
3  Kent's  Com.  306 ;  McLean  v.  Pennin^n,  1  Paig6, 107. 

Complainant  died  by  non  user.  White  v.  Campbell,  5  Humph. 
S7 ;  Bank  v.  Petway,  3  H\imph.  522 ;  Pomeroy,  v.  Bond  of  Ind.  1 
Wall.  23. 

Dissolution  may  be  inferred.  Angell  and  Ames  on  Cor.  sees. 
144,  673,  p.  777 ;  Woodbridge  Union  v.  Colneys,  13  Ad.  and  El. 
369 ;  2  Bacon's  Abridg't,  Cor.  G.  pp.  481,  482. 

Complainant  estopped.  33,  Iowa,  422 ;  11  Ohio  St.  516  ;  26  Wis. 
«4;  Bigelow  on  Estoppel,  501 ;  1  Bay.  (S.  C.)  239;  4  Wall.  189. 
Also  barred  by  limitations.  35  Penn.  St  191 ;  14  Ark.  246,  261 ; 
15  Ark.  286,  296 ;  1  McLean,  164;  1  How.  168 ;  19  Ark.  16,  21 ; 
22  Ark.  272 ;  21  Ark.  9;  15  La.  An.  427;  11  ib.  212. 

Defendant  has  been  over  seven  years  in  possession  under 
color  of  title  to  the  whole  line.  This  makes  a  good  bar.  20  Ark. 
542 ;  1  Watts.  &  Seret.  (Penn.),  505 ;  13  How.,  U.  S.  472 ;  18 
How.  50 ;  7  Hill,  K  Y.  488 ;  24  Wend.  611 ;  18  John.,  355 ;  4 
Porter  (Ala.),  164 ;  20  Ark.  508. 

L.  A.  Pindall,  for  appellees : 

Complainant  company  not  represented  in  tliis  suit  by  proper 
jmthority. 

The  iniunction  asked  would  be  highly  detrimental  to  the  public, 
and  complainants  have  adequate  remedy  by  ^^  trespass." 
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Cfomplainant's  charter  confers  no  excIuBiTe  right.  Bed.  on  Sail.^ 
vol.  2,  sees.  231,  3  and  10 ;  11  Peters,  543,  6,  7,  8  and  9 ;  4  Peters^ 
662  ;  13  How.  81 ;  23  K.  J.  445  and  8,  451,  5  and  6 ;  47  Maine, 
189,  208 ;  13  Ind.  90-02.  Therefore  it  cannot  question  defend- 
ant's legitimate  existence,  so  long  as  it  does  not  trespass  on  any 
exclusive  right  of  complainant  companv. 

Defendant  claims  existence  under  the  act  of  December,  1874. 
The  presumption  is  that  the  general  assembly  acted  properly  in  the 
silence  of  its  journals.  27  Ark.  278,  9,  280  and  1 ;  28  ib.  319, 
20,  21 ;  32  ib.  419,  422,  516,  520.  See  also  Cooley's  Const.  Lim. 
p.  97  and  170. 

Legal  existence  of  defendant  cannot  be  questioned  in  this  pro- 
ceediDg.  Angell  &  Ames  on  Corp.,  sees.  731  and  777 ;  Field  on 
Corp.  sec.  493  ;  32  111.  80  and  82,  pp.  108-9-10,  111  and  116 ;  6 
111.  667,  671;  8  Indiana,  392;  10  ib.  47:  6  B.  Mon.  601;  10 
Mo.  123,  129-30 ;  35  ib.  193 ;  10  GiU  &  John.  346,  356 ;  1  Md. 
Ch.  107,110,  111;  2  Doug.  (6  Mich.)  124,  125,  140;  46  Barb. 
(N.  Y.)  361,  4,  6  ;  16  S.  &  R.  145 ;  7  Gran.  (Va.)  352  ;  17  Miss. 
(9  S.  &  M.)  432 ;  31  ib.  355 ;  32  Ga.  273,  291 ;  15  K  H.  167 ;  10 
ib.  375 ;  5  Daer  (N.  T.),  676 ;  16  jLla.  372-5-5 ;  20  Conn.  556 ;  ft 
Geo.  131. 

Equity  cannot  declare  a  forfeiture.  32  111.  80 ;  2  John.  Clu 
371 ;  5  lb.  366 ;  1  K  J.  Ch.  186, 369,  377-8,  384^5 :  13  K  J.  47, 
67-8;  Freeman's  Ch.(Mis80  161, 173;  1  Ed.  Ch.  (N.  Y.)  84-8-9; 
8  Humph.  (Te.)  252;  44  Barb.  (N.  Y.)  239;  Hop.  Ch.  (N.  Y.) 
354. 

Any  defect  cured  by  grant  of  lands  from  state.  M.,  O.  and 
Eailroad  Company  v.  V.  20  Ark. ;  15  N.  H.  168. 

Complainants,  stockholders,  estopped.  Bed.  Am.  K.  B.  Cases, 
p.  69 ;  69  Mo.  256.  They  utterly  abandoned  all  efforts,  and 
transferred,  so  far  as  they  could,  all  their  rights  and  powers  to 
defendant,  and  stood  by  and  encouraged  it  to  spend  money. 

Habbison,  J.  This  was  a  suit  in  equity  by  the  Little  Bock  and 
Napoleon  Bailroad  Company  against  the  Little  Bock,  Mississippi 
Biver  and  Texas  Bailway,  and  Jared  E.  Bedfield — the  president — 
and  Dudley  E.  Jones,  Sol.  F.  Clark,  S.  L.  Griffith,  C.  F.  Penzel, 
Elisha  Atkins,  John  H.  Beed  and  E.  Winchester — ^the  directors 
thereof,  to  enjoin  the  said  Little  Bock,  Mississippi  Biver  and 
Texas  Bailway  from  extending  and  building  its  railroad  between  the 
city  of  Little  Kock  and  the  city  of  Pine  Bluff. 

The  complaint,  which  was  filed  on  the  ninth  day  of  February, 
1880,  alleged,  in  substance,  that  the  plaintiff  was  mcorporated  by 
an  act  of  the  general  assembly,  entitled  "  an  act  to  incorporate  the 
Little  Bock  and  Napoleon  Bailroad  Company,"  approvea  January 
12, 1853,  and  granted  the  right  and  francnise  to  build  and  operate 
a  railroad  from  the  city  of  Little  Bock  to  the  town  of  Kapoleon  ; 
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and  that,  in  the  exercise  of  said  right  and  franchise,  it  at  an  ex- 
penditure of  $150,000  surveyed  and  located  the  road,  and  cleared 
and  graded  part  of  the  track  between  Napoleon  and  Pine  Blnfi,  and 
laid  ties  alon^  the  same. 

That  certain  named  persons  afterwards,  on  the  twenty-fourth 
day  of  November,  1868,  under  the  provisions  of  the  act  of  July 
23, 1868,  entitled  ^^  an  act  to  provide  for  a  general  system  of  railroad 
incorporations,"  which,  however,  it  denied  to  have  been  constitu- 
tionaUy  passed  by  the  general  assembly,  or  to  have  become  a  law, 
associated  themselves  together  as  a  corporation  by  the  name  of  the 
little  Bock,  Pine  Bluff  and  New  Orleans  Bailroad  Company,  for 
the  purpose  of  building  a  railroad  from  Little  Bock  to  Pine  Bluf^ 
and  from  Pine  Blufi  iil  a  southeasterly  direction  to  a  point  on  the 
south  boundary  of  the  state,  with  a  branch  from  Pine  Bluff  to  a 
point  on  the  Mississippi  river  near  Napoleon — and  the  said  com* 
pany  proceeded  to  bmld  and  put  in  operation  the  said  branch  from 
Pine  ^bluff  to  the  Mississippi  river — but  that  it  never  made  any 
location  or  survey  of  the  line  between  Pine  Bluff,  and  Little  Bock, 
or  any  part  of  its  main  line. 

Tliat  the  said  branch  road  was  built  by  said  company  on 
the  located  and  established  line  of  the  plaintiff  between  Pme  "bluff. 
and  Napoleon,  which  said  company  took  possession  of  without  the 
consent  of  th^  plaintiff,  and  the  work  already  done  upon  it 
was  used  and  appropriated  in  its  construction. 

That  said  company  issued  and  ne^tiated  its  bonds,  and  secured 
the  same  hj^  a  m^^  on  its  roadfpropert^  and  fiknchises;  and 
default  having  been  made  in  the  payment  oi  the  interest,  Charles 
Main  and  other  holders  of  its  bonds  instituted  suit  against  it 
in  the  circuit  court  of  the  United  States  for  the  eastern  district  of 
Arkansas,  for  foreclosure  of  the  mortgage,  and  a  decree  of 
foreclosure  and  sale  was  rendered  therein ;  and  afterwards  on  the 
tenth  day  of  December,  1875,  all  its  property,  including  its  road- 
bed, line  and  franchises  were  sold  unoer  the  decree;  and  that  the 
purchasers  thereof,  and  their  associates,  under  the  provisions  of  the 
act  of  December  9,  1874,  entitled  ^^an  act  supplementary  to 
an  act  entitled  ^  an  act  to  provide  for  a  general  system  of  railroad 
incorporation,'  approved  July  23,  1868''  (and  which  also  it  denied 
to  have  been  constitutionally  passed  by  the  general  assembly,  or  to 
have  become  a  lawV  organized  themselves  as  a  corporation  by 
the  name  of  the  Little  B^k,  Mississippi  Biver  and  Texas  Bailway, 
with  James  E.  Bedfield  as  president,  and  D.  £.  Jones,  S.  F. 
Clark,  S.  L.  Griffith,  C.  F.  Penzel,  Elisha  Atkins,  John  H.  Beed 
and  E.  Winchester  as  directors,  and  caused  to  be  filed  in  the  office 
of  the  secretary  of  state  the  certificate  of  such  organization 
required  by  said  act.  But  that  the  said  purchasers  and  their 
associates  did  not  so  organize  themselves  as  a  corporation  within 
one  year  after  the  sale,  and  they  did  not  file  the  certificate  within 
4  A.  &  £.  R.  Cas.— 26 
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six  months  after  their  attempted  organization ;  and  that  they  never 
did  in  fact  become  a  corporation. 

That  the  Baid  Little  Kock,  Pine  BlnS  and  New  Orleans  Bailroad 
Company  did  not,  as  required  by  the  act  of  July  23,  1868, 
within  two  years  after  the  nUing  of  its  articles  of  association  in  the 
office  of  tlie  secretary  of  state,  ule  therein  a  preliminary  survey  of 
i  £  road,  and  an  affidavit  of  three  of  its  directors  that  five  per  cent, 
of  the  stock  subscribed  had  been  actually  and  in  good  faith  paid  to 
the  directors,  or  either — ^and  which  five  per  cent,  of  the  stock  sub- 
scrilted  was  never  paid ;  and  that  it  did  not  within  five  years  after 
its  iucorponition  expend  in  the  construction  of  the  road  ten  ^r 
cent,  of  its  capital  stock;  and  other  failures  to  comply  with 
the  provisions  of  the  act  were  stated — whereby  it  was  charged  that 
it  had  forfeited  its  franchises,  and  had  at  the  time  of  the  decree  and 
sale  no  corporate  existence;  and  no  franchise  whatever  passed 
to  the  purchasers  or  to  them  and  their  associates. 

That  the  said  purchasers  and  their  associates,  for  the  reasons 
mentioned,  were  not  a  corporation,  but  that  claiming  to  be  a  cor- 
i)oration  by  the  said  name  of  the  Little  Rock,  Mississippi  Biver  and 
Texas  Ky.,  and  to  have  the  right  and  franchise  to  buila  and  operate 
a  railroad  f I'Oin  Little  Rock  to  Pine  Bluff,  and  from  Pine  BIuS  to 
a  point  on  the  Mississippi  river  near  ^N^apoleon,  were  then  locating 
and  building,  as  a  part  of  their  line,  a  railroad  between  Little  Rock 
and  Pine  Sluff,  upon  or  parallel  to,  and  within  a  distance  of  ten 
miles  of  the  line  located  and  adopted  by  the  plaintiff. 

That  the  plaintiff  was  read^  and  able,  and  it  was  its  intention  to 
immediately  build  and  put  in  operation,  its  road  between  Little 
Rock  and  ^ine  Bluff ;  but  if  the  said  persons  or  the  said  Little 
Rock,  Mississippi  River  and  Texas  Rj^.,  if  it  be  a  corporation, 
build  their  or  its  road,  it  would  by  its  interference  with  the  trade 
and  business  of  the  plaintiffs  road  when  completed,  cause  great 
and  irreparable  damage  and  injury  to  the  plaintiff,  and  as  a  con- 
tinning  wrong  give  rise  to  a  multiplicity  oi  suits.  And  that  the 
ssiid  Little  Rock,  Mississippi  River  and  Texas  Ry.  was  insolvent  and 
unnble  to  pay  any  damages  that  might  be  recovered  against  it. 

The  answer  of  the  Little  Rock,  Mississippi  River  and  Texas 
Rv.  admitted  that  the  plaintiff  located  that  portion  of  its  road 
between  Napoleon  and  Pine  Bluff,  and  in  the  years  1856  and  1857 
cleared  and  graded,  at  intervals,  a  small  part  of  the  track  and  placed 
ties  along  the  Bame ;  but  denied  that  it  located  or  established  any 
part  of  tlie  line  between  Pine  Bluff  and  Little  Rock,  or  that  it  ex- 
pended in  the  work  anything  like  the  sum  of  $150,000. 

It  alleged  that  there  had  been  no  election  of  officers  or  meeting 
of  the  stockholders  of  the  company  since  1857,  and  since  that  year 
no  calls  on  subscriptions  to  stock  had  been  made,  and  no  efforts 
made  to  collect  previous  calls,  and  it  had  since  then  given  up  all 
attempts  to  build  the  road  and  abandon  its  franchises;  and  in  the 
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month  of  July,  1869,  M.  L.  Bell,  R.  V.  McCracken,  and  Samuel 
Eutler,  the  last  elected  president,  secretary  and  treasnrer  of  the 
con\pany,  by  an  instrument  of  writing,  in  their  respective  capaci- 
ties^ so  far  as  they  might  or  conld,  sold  and  transferred  to  the 
Little  Bock,  Pine  JBluflf,  and  New  Orleans  B.  B.  Co.,  whatever  in- 
terest the  company  had  in  the  work  done  and  in  the  line  of  road, 
and  turned  over  and  delivered  to  it,  all  its  books,  records,  and 
papers ;  and  said  Little  Bock,  Pine  Bluff,  and  New  Orleans  B.  B. 
Co.  took  possession  of  such  part  of  the  abandoned  line  and  work  as 
answered  its  purpose,  and  proceeded  to  build  and  put  in  operation, 
as  a  part  of  its  main  line  from  Little  Bock  to  the  south  boundary 
of  the  state,  the  road  from  Pine  Bluff  to  Eunice  on  the  Mississippi 
river,  a  distance  of  seventv  miles,  which  ran,  a  part  of  the  way,  on 
theplaintiffs  abandoned  fine. 

Tliat  the  Little  Bock,  Pine  Bluff,  and  New  Orleans  B.  B.  Co. 
afterwards  became  consolidated  with  the  Mississippi,  Ouachita  and 
Bed  Biver  B.  B.  Co.,  under  the  name  of  the  Texas,  Mississippi 
Biver  and  Northwestern  B.  B.  Co.,  and  the  last  mentioned  com- 
pany thereafter  operated  the  road  until  tlie  sale  under  the  decree. 

That  the  sale  under  the  decree  was  confirmed  by  tlie  court,  and 
the  purchasers  thereat  and  their  associates  afterwards  on  the 
eighteenth  day  of  December,  1875,  organized  themselves  as  a  cor- 
poration under  the  provisions  of  the  act  of  December  9,  1 874,  by 
the  name  of  the  Little  Bock,  Mississippi  Biver  and  Texas  By.,  which 
became  entitled  to  and  vested  with  all  the  corporate  rights  and 
franchises  that  had  belonged  to  the  Little  Bock,  Pine  Bluff  and 
New  Orleans  B.  B.  Co.,  or  was  derived  from  it  by  the  Texas,  Mis- 
sissippi Biver  and  Northwestern  B.  B.  Co.,  under  the  consolidation. 

That  after  the  organization  of  the  defendant  corporation,  it  was 
found  impracticable  to  maintain  and  operate  part  of  the  road  from 
Pine  Bluff  to  Eunice,  and  the  defendant,  as  permitted  and  author- 
ized by  the  act  of  March  3,  1877,  entitled  "  an  act  authorizing  the 
change  or  abandonment  of  location  by  railroad  corporations," 
:abanaoned  about  fifty  miles  of  its  line  as  then  constructed,  or  from 
Vamer^s  station,  twenty-five  miles  southeast^rlv  from  Pine  Bluff, 
to  Eunice,  and  at  great  expense  built  about  fifty  miles  of  new 
road  on  another  line — not  running  near  Napoleon— from  Varner's 
station  to  Arkansas  City  on  the  Mississippi  river  below  Eunice. 

That  by  an  act  of  the  general  assemoly,  approved  March  15, 
1879,  entitled  '^  an  act  to  donate  certain  lands  of  the  state  to  the 
Little  Bock,  Mississippi  Biver  and  Texas  By.,"  the  stiite  gninted 
to  it  certain  lands  in  aid  of  the  construction  of  its  road,  and  as 
one  of  the  conditions  of  the  grant  required  it  to  begin  work  on  the 
line  between  Little  Bock  and  Pine  Bluff  within  twelve  months 
from  the  passage  of  the  act  and  to  finish  the  same  within  two 
years ;  and  that  it  had  surveyed  and  located  the  line  between  the 
two  places  and  bought  the  necessary  rails  and  fastenings,  and  coo* 
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tncted  for  the  gnding  mnd  ties  therefor,  mnd  before  the  expin* 
tion  of  twelve  months  after  the  puBigo  of  the  act,  began,  and  was. 
then  proceeding  with  the  work  of  conatroction  as  rapicUj  as  cir- 
cnmstanoes  permitted. 

That  the  posaesBion  taken  by  the  little  Bock,  Pine  Bhiff 
and  New  Oneans  R  B.  Co.  of  the  part  of  the  plaintiff's  aban- 
doned line,  was  open  and  notorious,  and  the  same,  exoept  so  much 
as  the  defendant  had  volnntarily  abandoned,  had  been  ever  sinoe^ 
nntil  the  conmienoement  of  the  suit,  held  peaceably  and  adverBely, 
sacoesBivelj,  by  the  little  Bock.  Pine  Bhm  and  New  Orleans  K. 
B.  Co.,  the  Texas,  MissiaBippi  Kiyer  and  Northwestern  B.  B.  Co. 
and  die  said  defendant ;  and  that  the  plaintiff  was  estopped  from 
asserting  against  the  said  defendant  a  n^t  of  franchise  to  bnild  a 
railroad  between  Little  Bock  and  Pine  Blnff. 

And  it  farther  alleged  that  there  was  still  no  regnlar  or  ralid 
dganization  of  the  plamtiff  company ;  but  that  certain  of  the  former 
stockholdeiS)  and  other  persons^  falsely  claiming  to  be  stockfaold- 
ers^  in  order  to  annoy  and  harass  the  defendant  and  embarrass  it  in 
the  constraction  of  the  road,  and  thereby  extort  money  from  it, 
had  recently  combined  together,  and  pretended  to  elect  a  board  of 
directors  and  to  appoint  a  president  and  other  officerB,  and  to  reor- 
ganize the  company. 

And  that  having  since  1857  abandoned  all  efforts  to  bnild  its 
road,  and  since  then  had  no  or^nization  as  a  corporation  at  the 
adoption  of  the  present  constitution,  it  was  by  section  1,  of  Article 
yiT^  thereof,  deprived  of  its  charter  and  franchises. 

It  denied  that  the  Little  Bock,  Pine  Bluff  and  New  Orleans 
B.  B.  Co.  failed  to  file  in  the  office  of  the  secretary  of  state, 
within  two  years  after  the  filing  of  its  articles  of  association,  a  pre- 
liminary survey  of  its  road,  or  an  affidavit  of  three  of  its  directors 
that  five  per  cent  of  the  stock  subscribed  had  actually  and  in  good 
faith  been  paid  to  the  directors ;  and  each  and  all  other  matters 
whereby  it  was  alleged  in  the  complaint  that  it  forfeited  or  was 
deprivea  of  its  franchises,  and  ceased  to  be  a  corporation.  And 
also  denied  that  the  organization  of  the  defendant  was  not  within 
one  year  after  the  sale  under  the  decree,  or  that  the  certificate 
thereof  was  not  filed  within  six  months  after  the  organization  took 
plaoa 

It  also  filed  a  cross-complaint,  which,  in  addition  to  the  aver- 
ments in  the  answer  we  have  already  stated,  alleged,  that  tlie 
plaintiff,  if  still  a  corporation,  not  having  surveyed  and  located  its 
road  between  Li>tle  Bock  and  Pine  Bluff,  it,  the  defendant,  has 
now  the  sole  and  exclusive  right  under  the  provisions  of  the  act  of 
July  23, 1868,  to  build  a  railroad  between  said  places  within  the 
distance  of  ten  miles  of  its  line ;  that  it  was  building  one  of  the 
public  highways  of  the  State,  to  aid  in  the  construction  of  which 
the  State  nad  granted  to  it  many  thousand  acres  of  land,  upon  the 
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condition  that  the  road  between  Little  Bock  and  Pine  BlnS  should 
be  completed  on  or  before  the  fifteenth  day  of  March,  1881 :  that 
if  it  should  suspend  work  upon  it,  the  public  would  be  subjected 
to  great  inconvenience  and  loss,  and  it,  the  defendant,  would  be 
liable  to  a  multiplicily  of  suits  for  damages,  and  would  otherwise 
suffer  irrepiarable  loss  and  injury ;  that  the  plaintiff  was  insolvent ; 
and  if  dama^  were  recovered  against  it,  they  could  not  be  col- 
Sected,  and  Uiat  the  filing  of  the  complaint  cast  a  doud  upon  its 
rieht  and  authority  to  ouild  the  road  and  greatly  impwed  the 
v^ue  of  its  securities. 

And  it  pra^^ed  that  the  plaintiff  should  be  enjoined  from  prose- 
cuting any  suit  against  it  calling  in  question  its  riffht  to  bulla  and 
operate  the  road  between  Little  Bock  and  Pine  Bluff  or  for  main- 
taining and  operating  the  road  between  Pine  Bluff  and  Arkansas 
Oity,  and  from  itself  building  a  road  between  Little  Bock  and  Pine 
Bluff  within  ten  miles  of  the  defendant's  road. 

The  plaintiff  answered  the  cross-complaint.  It  denied  as  in  its 
<K>mplaint,  that  the  Little  Bock,  Pine  BlxxS.  and  Kew  Orleaos  B. 
B.  Co.  ever  became  or  was  a  corporation,  and  also  denied  that  the 
<]efendant  ever  became  or  was  a  corporation,  alleging  that  the  pur- 
chasers at  the  sale  and  their  associate  were  not  citizens  or  residents 
of  the  State,  but  that  to  simulate  a  compliance  with  the  act  of  De- 
cember 9, 1874,  which  requires  a  majonty  of  the  directors  of  the 
corporation  formed  under  it  to  be  citizens  and  residents  of  the  State, 
one  share  of  stock  was  by  them  transferred  without  consideration 
and  without  their  knowledge,  respectively  to  Dudley  E.  Jones, 
Sol.  F.  Clark,  S.  L.  Griffith  and  C.  F.  Penzel,  citizens  and  residents 
of  the  State,  to  qualify  them  to  become  directors ;  and  so,  though 
not  citizens  and  residents  themselves  of  the  State,  in  fraud  of  tne 
law,  to  organize  themselves  as  a  corporation. 

The  other  defendants  made  no  defence  to  the  action. 

The  court  upon  the  hearing  dismissed  the  complaint  for  want  of 
equity,  and  rendered  a  decree  in  favor  of  the  defendant  company 
npon  the  cross-complaint,  enjoining  the  plaintiff  from  interfering 
with  or  ol)structin|^  it  in  the  construction  or  in  the  operating  of  its 
road,  and  from  bringing  any  suit  for  the  possession  thereof ;  but 
did  not  enjoin  it  from  building  a  road  of  its  own  under  its  charter. 

The  plamtiff  appealed. 

The  act  of  January  12, 1853,  to  incorporate  the  Little  Bock  and 
I^apoleon  B.  B.  Co.,  is  a  public  act  of  which  we  will  take  notice, 
ana  b^  it  the  plaintiff  ipso  facto  et  eo  instanti  was  created  a  cor- 
poration, as  held  in  Hammett  v.  Little  Bock  and  fTapoIeon  B.  B. 
Oo.,  20  Ark.  204,  tlie  act  declaring  that  "  regular  organization  of 
the  company  shall  be  presumed  and  considered  as  proved  in  all 
<K)urt8  01  justice."  And  it  appears  by  the  pleadings  and  the  evi- 
dence, that  it  had,  long  before  the  adoption  of  the  present  constitu- 
tion, commenced  in  good  faith  the  construction  of  its  road.     Sec- 
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tion  1  of  Article  XII,  of  the  constitution,  by  which  the  charters  of 
corporations,  of  which  there  had  been  no  bona  fide  organizatioo, 
and  which  had  not  in  good  faith  commenced  bnsiness,  were  revoked^ 
has,  therefore,  no  appfication  to  it. 

The  appellant  does  not  claim  that  its  charter  has  conferred  on  it 
an  exclusive  right  to  build  a  railroad  between  Little  Bock  and 
Pine  Bluff,  or  that  the  State  might  not  have  granted  a  like  fhn- 
chiee  to  its  own  to  another  company ;  but  that  until  sach  grant  is 
made,  it  has  the  sole  right,  and  the  building  of  another  and  oom- 
peting  road,  by  an  unincorporated  corapanjr  to  which  the  State  has 
not' granted  the  privile^,  by  which  its  gains  and  profits  will  be 
continually  affected  ana  impaired,  will  so  interfere  wiUi  the  appel- 
lant's use  and  enjoyment  or  its  property  as  to  be  a  nuisance. 

As  an  abstract  proposition,  this,  we  tnink,  may  not  be  questioned, 
but  we  do  not  deem  it  necessary  to  inquire  whether  the  appellee 
company  be  a  corporation,  or  have  such  a  franchise,  or  not; 
nor,  therefore,  whetner  the  acts  of  July  23,  1868,  and  of  Decem- 
ber 9, 1874,  under  which  the  appellee  company  claims  corporate 
powers  and  franchises,  were  constitutionally  passed,  and  are  valid 
and  subsisting  laws: 

The  appellant  appears  to  have  done  no  work  on  its  road  since 
1857,  and  since  1861  (if  not  since  1857,  as  to  which  the  proof  is 
not  clear,)  there  had  been  no  election  of  officers  or  meeting  of  the 
stockholders,  and  from  that  time  until  the  reorganization  of  the 
company,  in  December,  1879,  just  before  the  commencement  of 
the  suit,  it  had  no  organization,  and  it  seems  from  the  evidence, 
lop^  before  the  attempted  transfer  of  the  line  and  work  done  on  it 
by  its  former  president,  secretary  and  treasurer,  in  1869,  to  the 
Ijttle  Rock,  Pine  Bluff  and  Xew  Orleans  R.  R.  Co.,  the  stock- 
holders had  abandoned  all  expectation  or  purpose  of  building  the 
road.     Many  of  them  had  become  insolvent  and  gone  into  bank- 
ruptcy, and  many  of  them  were  dead,  and  no  probability  existed  of 
the  company  ever  building  the  road,  and  some  of  the  stockholders 
expressly  consented  to  and  approved  the  action  of  the  former  offi- 
cers in  transferring,  or  attempting  to  transfer,  the  line  and  road- 
bed to  said  company,  and  in  turning  over  to  it  the  books,  records 
and  papers,  ana  none  made   any  objection   thereto,   or  to  said 
company  building  its  road  from  Pine  Bluff  to  Eunice,  upon  the 
line. 

And,  as  shown  by  the  pleadings  and  evidence,  the  appellee 
eompany  had  been,  when  the  suit  was  commenced,  since  the  e^h> 
teenth  day  of  December,  1875,  claiming  to  be  and  acting  as  a  cor- 
poration, and  had  been  recognized  as  such  by  the  act  of  Ifarch  15, 
1879 ;  and  been  in  the  possession  of  and  operating  the  road  built  on 
said  line  by  said  company  from  Pine  Bluff  to  Eunice,  except  thai 
portion  between  Tamer's  station  and  Eunice,  which  it  had  snbee- 
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qnently  abandoned,  and  had  in  the  meantime  bnilt  some  fifty  miles 
of  new  road  from  Yarner's  station  to  Arkansas  City. 

And  from  the  time  the  Little  Bock,  Pine  Bluff  and  New  Or- 
leans B.  B  Co.  took  possession  of  the  line,  in  1869,  until  the  reor- 
ganization of  the  appellant  company,  in  December,  1879,  it  stood 
by,  and  saw,  without  remonstrance,  or  objection  by  it,  or  any  of  its 
dockholders,  the  Little  Bock,  Pine  Bluff  and  New  Orleans  B.  B. 
Co.  build  the  road  from  Pine  Bluff  to  Eunice,  and  the  appellee 
oompuiy,  after  it  became  the  owner  of  it  by  the  purchase  at  the  f  ore- 
d^sure  sale,  at  great  cost  and  expense,  build  fifty  miles  of  new  road 
from  Yamer's  station  to  Arkansas  City ;  and  not  until  the  road 
fron  Fine  Bluff  to  the  Mississippi  river  had  been  built  and  in  op- 
eradon,  and  the  appellee  company  was  about  to  build  from  Pine 
B\nS[  to  Little  Bock,  did  the  appellant  assert  a  claim  to  or  indicate 
an  iitention  to  build  that  part  of  the  line. 

Taere  is  no  satisfactory  proof  that  the  line  between  Little  Bock 
and  Pine  Bluff  was  ever  established. 

It's  evident  that  the  building  of  that  part  of  the  road  from 
Fine  Bluff  to  the  Mississippi  river  has  greatly  increased  the  ne- 
cessitr  for,  and  importance  of,  that  between  Little  Bock  and  Pine 
Bluflf 

We  are  dearly  of  the  opinion,  whether  the  appellee  company  has 
a  grant  from  the  State  of  the  franchise  to  buila  the  road  or  not,  the 
appellant  is  estopped  from  questioning  its  authority. 

Gross  injustice  would  be  clone  the  appellee  company  if  it  should 
DOW  be  enioined  from  the  completion  of  its  road,  and  if  an  injury 
results  to  the  appellant,  it  has  oeen  induced  by  its  own  conduct. 
"A  corporation,''  says  Justice  Camfbkll,  in  the  case  of  Zabriskie 
V,  Cleveland,  Colnmbns  and  Cincinnati  By.,  23  How.  381,  "  quite 
as  much  as  an  individual,  is  held  to  a  careful  adherence  to  trntli  in 
their  dealings  with  mankind,  and  cannot,  by  their  representations 
or  silence,  involve  others  in  onerous  enga^inents,  ana  then  defeat 
the  calculations  and  claims  their  own  conduct  has  superinduced." 

And  Sir  Samuel  Bomillt  remarked,  in  the  case  of  the  Bochdale 
Canal  Company  v.  King,  16  Beav.  630,  that  "  if  one  stand  by  and 
enconrage  another,  though  but  passively,  to  lay  out  money,  under 
an  erroneons  opinion  of  title,  or  nnder  the  obvious  expecfaition 
that  no  obstacle  will  afterwards  be  interposed  in  the  way  of  his  en- 
jojrment,  the  court  will  not  permit  any  subsequent  interference 
with  it  by  him  who  formerly  promoted  and  encouraged  those  acts 
of  which  he  now  either  complains  or  seeks  to  obtain  the  advan- 
tage." 

After  for  so  many  years  passively  encouraging  other  companies  to 
expend  their  money  and  means  in  the  construction  of  the  road,  it  is 
too  late  now  for  the  appellant  to  claim  that  it  only  has  a  franchise 
build  it     Hitchen  v.  The  St.  Louis,  Kansas  City  and  Northern 
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no  exiatiDg  ri^ht,  as  the  receivers  held  for  all  interested  parties,  the  onion 
in  the  cross- billy  as  well  as  the  bondholders;  that  the  oourt^  haYiog  takes 
jurisdiction,  would  retain  the  cause  for  final  determination  of  all  questMot 
arising  on  the  claims  of  anv  interested  party ;  and  that  the  receivers  should 
be  made  chargeable  as  holding  the  chattel  property  subject  to  such  creditocs* 
rights*   * 

Each  mortgage  was  upon  trust,  among  other  things,  that  until  default,  sad 
while  the  mortgagors  remained  in  possession  and  operated  the  roads  and  took 
the  income,  as  aforesaid,  they  should  apply  the  income  '*to  the  payment  oC 
the  current  expenses  of  the  road  ...  or  dispose  of  the  sami!  for  the 
lawful  uses  **  of  the  mortgagors.  The  net  earnings  were  in  part  expended  in 
making  new  road  to  the  enhancement  of  the  value  of  the  mortgaged 
property;  and  the  chattels  of  the  several  roads  were  lessened  in  value  bj  lae 
u  the  making  of  income.  Held,  that,  as  by  the  terms  of  the  mortgages  the 
mortgagors  were  bound  to  pay  the  current  expenses  from  the  current  ean- 
ings,  the  mortgagees  took  their  security  burdened  with  that  trust;  that  the 
mortgagees,  out  of  possession,  had  no  right  to  earnings  superior  to  the  nort- 
gagors*;  and  that  the  receivers  should  he  ordered  to  apply  the  net  income 
first  to  the  discharge  of  debts  that  were  for  such  expenses. 

It  was  held,  that  the  protection  afforded  to  creaitors  by  the  atstute  ex- 
tended to  creditors  who  were  engaged  in  manual  labor  in  making  repsin  or 
in  operating  the  roads,  or  who  had  furnished  materials  to  be  usea  therein,  as 
iron,  ties,  lumber,  wood,  coal,  oil,  etc.,  even  although  such  crediton  bad 
taken  promissory  notes  for  their  claims,  as  it  was  not  to  be  presumed  from  a 
change  in  the  form  of  indebtedness  that  it  was  intended  to  waive  tbe 
priority  of  lien;  but  that  such  protection  did  not  extend  to  claims  for 
services  of  directors,  superintendents,  civil  engineers,  attorneys,  cashien, 

gaymasters,  or  heads  of  departments,  nor  to  claims  for  rent  of  offices  occopied 
y  them,  nor  to  claims  for  telegraphing  ordered  by  them,  nor  to  claims  for 
the  printing  of  tickets,  bill-heads,  posters,  time-tables,  etc.,  and  tiie  matedals 
used  therein. 

Appeal  from  the  Conrt  of  Chancery.  The  bill  difldofied  the 
following  case : 

On  MxLj  1, 1871,  the  Lamoille  Yalley  E.  R.  Co.,  the  Montpdier 
and  St.  Johnsbnry  R.  R.  Co.,  and  the  Essex  Connty  R.  R  Ca, 
which  had  been  duly  chartered  by  the  Legislature,  and  had  entered 
into  a  joint  arrangement  for  bniiding  ana  eqnippi^  their  several 
roads  as  one  continuous  line  from  the  Connecticut  River  to  Swan- 
ton,  on  Lake  Champlain,  to  be  known  as  the  Vermont  Division  of 
the  Portland  and  Ogdensburg  R.  R.,  and  for  operating  the  same 
as  such  a  line,  in  oroer  to  raise  money  to  construct  and  equip  said 
i-oad,  executed  to  the  orator  Poland  and  Abraham  T.  Lowe  a  mort- 
gage deed  of  their  several  railroads,  including  all  their  real  and 
personal  property,  together  with  their  tolls  and  income,  and  all 
their  corporate  rights  and  franchises,  in  trust,  to  secure  the  pay- 
ment of  their  joint  bonds  to  the  amount  of  $2,300,000,  with  six  per 
cent,  semi-annual  interest-  coupons  thereto  attadied.  That  deed 
was  duly  accepted  by  the  trustees  therein  named,  the  bonds  thereby 
to  be  secured  were  duly  executed  and  sold  or  pledged,  and  the  money 
thereby  obtained  was  afterwards  all  used  in  ouilmng  and  equipping 
said  several  roads.    On  April  1, 1874,  said  companies  execatodas- 
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oiher  like  deed  of  the  same  property  to  the  same  parties,  in  tmst, 
to  secure  the  payment  of  the  joint  bonds  of  said  companies,  de- 
nominated second-mortgage  bonds,  to  the  amount  of  $1,770,000. 
The  bonds  thereby  to  be  secured  were  duly  executed,  but  only  one 
hnndred  and  twenty-five  of  them,  amounting  to  $125,000,  were  ever 
ifisaed,  and  they  were  pledged  to  the  Portland  and  Ogdensburg  B. 
R  Co.,  as  security  for  an  indorsement  of  the  notes  of  said  company 
for  $50,000,  which  were  never  paid.  On  each  of  the  bonos  so 
pledged  were  stamped  the  word&  '^This  bond  and  all  bonds 
secured  bv  the  joint  mortgage  dated  April  1, 1874,  are  subject  to 
the  prior  lien  of  the  joint  preference  bonds  to  the  amount  of  five 
hnndred  thousand  dollars,  secured  by  a  joint  mortgage  dated  July 
18,  1876,  and  this  bond  is  sold  subject  to  the  prior  lien  of  said 
preference  bonds  on  the  roads  and  their  earnings."  On  January 
1, 1875,  said  companies,  jointly  with  the  Lamoille  Valley  Junction 
B.  R.  Co.,  and  the  Portland  and  Ogdensburg  B.  B.  Co.,  executed 
a  like  deed  of  their  several  railroads  and  the  &anchi8es  and  property 
of  each  to  Israel  Washburn,  Jr.,  Philip  H.  Brown,  and  the  orator, 
in  trust,  to  secure  the  payment  of  the  joint  bonds  of  all  of  said 
companies  to  the  amount  of  $9,500,000,  of  which  bonds  to  the 
amount  of  about  $80,000  only  were  executed  and  sold  or  pledged. 
On  July  18,  1876,  the  first-named  three  companies,  having  ex- 
pended the  proceeds  of  the  first-mortage  bonds,  being  unable  to 
n^tiate  the  second-mortgage  or  third-mortgage  bonds,  and  need- 
ing $500,000  to  complete  and  equip  their  roads,  executed  another 
like  deed  of  the  property  conveyed  by  the  said  first-mentioned  deed 
to  the  orator,  in  trust,  to  secure  the  payment  of  their  joint  bonds 
to  the  amount  of  $500,000.  It  was  thereby  provided  that  no 
bonds  should  be  issued  thereunder  until  the  holders  of  bonds  issued 
ander  the  first  mortgage  to  the  amount  of  $1,800,000  had  signed 
an  a^eement  in  writing,  as  follows : 

"  We  whose  names  are  hereto  subscribed,  holders  of  bonds  of 
the  numbers  and  amounts  set  against  our  respective  names,  issued 
undeY,  and  secured  by,  the  first  mort^a^  of  the  Essex  County  Bail- 
road  Company  of  the  Montpelier  ana  St.  Johnsbury  Bailroad  Com- 
pany, and  of  the  Lamoille  Valley  Bailroad  Company,  hereby  sev- 
erally agree  that  for  the  purpose  of  completing  and  equipping  the 
line  of  the  said  several  roads  to  Lake  Champlain,  in  Swanton,  Yt.,. 
nnder  existing  contracts  or  otherwise,  and  ox  paying  the  interest  on 
the  debts,  for  the  payment  of  which  a  portion  of  such  bonds  are 
pledged,  the  said  several  railroad  companies  may  issue  bonds  to  be 
denominated  preference  bonds,  in  character  like  the  first  mort^^e 
bonds,  to  the  amount  of  five  hundred  thousand  dollars,  secured  by 
a  joint  mortgage  of  the  several  railroads  and  their  equipment  like 
onto  the  first  mortgage  thereof,  which  shall  constitute  and  be  a  lien 
on  the  same,  prior  to  the  bonds  held  by  us  severally,  the  mortgage 
and  bonds  to  be  made  to  Hon.  Luke  P.  Poland  as  trustee;  said 
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no  ezlBting  ri^ht,  as  the  receivers  held  for  all  Interested  parties,  the  onton 
in  the  cross* bill,  as  well  as  the  bondholders;  that  the  oourt^  having  tikes 
Jurisdiction,  would  retain  the  cause  for  final  determination  of  ^  questwu 
arising  on  the  claims  of  anv  interested  party ;  and  that  the  receiTen  should 
be  made  chargeable  as  holding  the  chattel  property  subject  to  such  aeditoa' 
rights*   * 

Each  mortgage  was  upon  trust,  among  other  things,  that  untU  defsnlt>  snd 
while  the  mortgagors  remained  in  possession  and  operated  the  roads  sod  took 
the  income,  as  aforesaid,  they  should  apply  the  income  '^to  the  pajment  d 
the  current  expenses  of  the  road  ...  or  dispose  of  the  same  for  the 
lawful  uses  '*  of  the  mortgagors.  The  net  earnings  were  in  part  expended  in 
making  new  road  to  the  enhancement  of  the  value  of  the  mortgiged 
property;  and  the  chattels  of  the  several  roads  were  lessened  in  vslue  by  nse 
in  the  making  of  income.  Edd,  that,  as  by  the  terms  of  the  mortgages  the 
mortgagors  were  bound  to  pay  the  current  expenses  from  the  current  esn- 
ings,  the  mortgagees  took  their  security  burdened  with  that  trust;  that  the 
mortgagees,  out  of  possession,  had  no  right  to  earnings  superior  to  ibt  mort- 
gagors*; and  that  the  receivers  should  he  ordered  to  apply  the  net  inoome 
first  to  the  discharge  of  debts  that  were  for  such  expenses. 

It  was  held,  that  the  protection  afforded  to  creditors  by  the  statute  ex- 
tended to  creditors  who  were  engaged  in  manual  labor  in  makinff  repairs  or 
in  operating  the  roads,  or  who  had  furnished  materials  to  be  used  Uierein,  as 
iron,  ties,  lumber,  wood,  coal,  oil,  etc,  even  although  such  crediton  had 
taken  promissory  notes  for  their  claims,  as  it  was  not  to  be  presumed  from  i 
chanffe  in  the  U)rm  of  indebtedness  that  it  was  intended  to  wsive  the 
priority  of  lien ;  but  that  such  protection  did  not  extend  to  claims  for 
services  of  directors,  superintendents,  civil  engineers,  attorneys,  c&8hien» 

Paymasters,  or  heads  of  departments,  nor  to  claims  for  rent  of  offices  oocnpied 
y  them,  nor  to  claims  for  telegraphing  ordered  by  them,  nor  to  claims  for 
the  printing  of  tickets,  bill-heslds,  posters,  time-tables,  etc.,  and  tiie  msterials 
used  therein. 


Appeal  from  the  Conrt  of  Chancery.    The  bill  disdoeed 
following  case : 

On  MxLj  1, 1871,  the  Lamoille  Valley  E.  R  Co.,  the  Montpelier 
and  St.  Johnsbnry  R.  R.  Co.,  and  the  Essex  County  R  R.  Co., 
which  had  been  duly  chartered  by  the  Legislature,  and  had  entered 
into  a  joint  arrangement  for  building  and  equipping  their  several 
roads  as  one  continuous  line  from  the  Connecticut  Kiver  to  Swan- 
ton,  on  Lake  Champlain,  to  be  known  as  the  Vermont  Division  of 
the  Portland  and  Ogdensburg  R.  R.,  and  for  operating  the  same 
as  such  a  line,  in  oroer  to  raise  money  to  construct  and  equip  said 
i-oad,  executed  to  the  orator  Poland  and  Abraham  T.  Lowe  amort- 
gage  deed  of  their  several  railroads,  including  all  their  real  ami 
personal  propertjr,  together  with  their  tolls  and  income,  and  all 
their  corporate  rights  and  franchises,  in  tmst,  to  secure  the  pay- 
ment of  their  joint  bonds  to  the  amount  of  $2,300,000,  with  six  per 
cent,  semi-annual  interest-  coupons  thereto  attached.  That  deed 
was  duly  accepted  by  the  trustees  therein  named,  the  bonds  thereby 
to  be  secured  were  duly  executed  and  sold  or  pledged,  and  die  money 
thereby  obtained  was  afterwards  all  used  in  ouilding  and  equipping 
said  several  roads.    On  April  1, 1874,  said  companies  executeaan- 
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other  like  deed  of  the  same  property  to  the  same  parties,  in  trust, 
to  secure  the  payment  of  the  joint  bonds  of  said  companies,  de- 
nominated second-mortgage  bonds,  to  the  amount  of  |1,770,000. 
The  bonds  thereby  to  be  secured  were  duly  executed,  but  only  one 
hundred  and  twenty-five  of  them,  amounting  to  $125,000,  were  ever 
issued,  and  they  were  pledged  to  the  Portland  and  Ogdensburg  B. 
R  Co.,  as  security  for  an  indorsement  of  the  notes  of  said  company 
for  $50,000,  which  were  never  paid.  On  each  of  the  bonos  so 
pledged  were  stamped  the  words,  ^^This  bond  and  all  bonds 
secured  by  the  joint  mortgage  dated  April  1, 1874,  are  subject  to 
the  prior  lien  of  the  joint  preference  bonds  to  the  amount  of  five 
hundred  thousand  dollars,  secured  by  a  joint  mortgage  dated  July 
18,  1876,  and  this  bond  is  sold  subject  to  the  prior  lien  of  said 
preference  bonds  on  the  roads  and  their  earnings."  On  January 
1, 1875,  said  companies,  jointly  with  the  Lamoille  Valley  Junction 
B.  B.  Co.,  and  the  Portland  and  Ogdensburg  K.  K.  Co.,  executed 
a  like  deed  of  their  several  railroads  and  the  &anchises  and  property 
of  each  to  Israel  Washburn,  Jr.,  Philip  H.  Brown,  and  the  orator, 
in  trust,  to  secure  the  payment  of  the  joint  bonds  of  all  of  said 
companies  to  the  amount  of  $9,500,000,  of  which  bonds  to  the 
amount  of  about  $80,000  only  were  executed  and  sold  or  pledged. 
On  July  18,  1876,  the  first-named  three  companies,  having  ex- 
pended the  proceeds  of  the  first-mortage  bonds,  being  unable  to 
negotiate  the  second-mortgage  or  third-mortga^  bonds,  and  need- 
ing $500,000  to  complete  and  equip  their  roads,  executed  another 
like  deed  of  the  property  conveyed  by  the  said  first-mentioned  deed 
to  the  orator,  in  trust,  to  secure  the  payment  of  their  joint  bonds 
to  the  amount  of  $500,000.  It  was  thereby  provided  that  no 
bonds  should  be  issued  thereunder  until  the  holders  of  bonds  issued 
under  the  first  mortgage  to  the  amount  of  $1,800,000  had  signed 
an  agreement  in  writing,  as  follows : 

"  We  whose  names  are  hereto  subscribed,  holders  of  bonds  of 
the  numbers  and  amounts  set  against  our  respective  names,  issued 
unde)r,  and  secured  by,  the  first  mort^aj^  of  the  Essex  County  Bail- 
road  Company  of  the  Montpelier  ana  St.  Johnsbury  Eailroad  Com- 
pany, and  of  the  Lamoille  Valley  Kailroad  Company,  hereby  sev- 
erally agree  that  for  the  purpose  of  completing  and  equipping  the 
line  of  the  said  several  roads  to  Lake  Champlain,  in  Swanton,  Yt.^ 
nnder  existing  contracts  or  otherwise,  and  of  paying  the  interest  on 
the  debts,  for  the  payment  of  which  a  portion  of  such  bonds  are 
pledged,  the  said  several  railroad  companies  may  issue  bonds  to  be 
denominated  preference  bonds,  in  character  like  the  first  mortgam 
bonds,  to  tlie  amount  of  five  hundred  thousand  dollars,  secur^  by 
a  joint  mortgage  of  the  several  railroads  and  their  equipment  like 
onto  the  first  mortgage  thereof,  which  shall  constitute  and  be  a  lien 
on  the  same,  prior  to  the  bonds  held  by  us  severally,  the  mortgage 
and  bonds  to  be  made  to  Hon.  Luke  P.  Poland  as  trustee ;  said 
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preference  bonds  to  be  payable,  principal  and  intereet,  in  gold,  in 
twenty  yeara,  and  at  the  option  of  said  companies  after  five  yean 
from  the  Ist  day  of  May,  A.D.  1876,  and  to  bear  interest  at  the 
rate  of  six  jper  cent  per  annnm  semi-annnally.  This  sgreemeDt 
and  consent  is  not  to  be  binding  nntil  the  holders  of  the  mst  mort- 
gage bonds  to  the  amount  of  eighteen  hundred  thousand  doUan 
^lail  execute  the  same,  nor  until  the  trustee  in  the  preference  mort- 
gage, being  one  of  the  trnstees  of  the  first  mortgage,  shall  coDsent 
hereto  in  writing ;  said  preference  bonds  are  not  to  be  plei^ged  at 
«old  for  less  dian  their  par  yalue  without  the  consent  of  saia  tnii- 
tee,  and  none  of  said  bonds  are  to  be  issued  by  said  trustee  until  be 
is  fully  satisfied  that  the  said  companies  have  made  such  amn^ 
ments  and  contracts,  that  the  issue  of  said  bonds  will  accompbsk 
the  completion  of  the  line  to  Lake  Ciiamplain,  and  that  said  eom- 
panies  will  pay  the  interest  on  the  debts  for  the  payment  of  which 
the  first  mortgage  bonds  are  pledged,  for  at  least  two  yean  from 
the  date  of  the  preference  bonds.'' 

That  agreement  was  signed  by  holders  of  the  firBt-mortgage 
bonds  to  me  amount  of  about  $1,870,000,  and  the  orator  signed  a 
certificate,  stating  his  satisfaction  of  the  matter  in  the  agreement 
referred  to,  and  his  assent  as  one  of  the  trustees  under  the  first 
iQortgage,  and  as  sole  trustee  under  the  proposed  mortgage,  to  the 
terms  of  the  agreement.    The  agreement  so  signed  and  said  cer- 
tificate were  incorporated  in  the  preference  mortgage ;  and  a  list  of 
fiuch  signers,  etc,  was  attached  to  the  mortgage  and  recorded  there- 
with in  all  offices  where  the  mortgage  was  required  by  law  to  be 
recorded.     The  bonds  nrovided  S>t  by  that  mortgage  were  dalj 
executed,  and  nearly  all  of  them  were  issued  to  pay  for  the  coth 
struction  of  said  roads  and  the  material  used  therem,  the  remainder 
being  retained  by  the  trustee  to  pay  the  expenses  incident  to  the 
trust.    The  interest  that  fell  dae  on  the  first-mortgage  and  othtf 
bonds  after  May  1,  1876,  was  never  paid.      Lowe  resigned  his 
trust,  and  Albert  B.  Jewett  was  appointed  in  his  place,  and  doly 
accepted  the  trust.     The  bill  alleged  that  the  orator  had  been  ealled 
on  by  a  large  portion  of  the  holders  of  the  preference  bonds  to 
begin  legal  proceedings  to  enforce  payment  of  interest  on  their 
bonds,  or  to  foreclose  their  mortgage,  and  that  the  orator  broosht 
the  bill  in  their  behalf ;  that  E.  &  T.  Fairbanks  &  Co.  were  hold- 
ers of  first^mortgage  bonds  to  a  considerable  amount,  who  hid 
signed  the  preference  agreement ;  that  the  First  National  Bank  of 
St.  Johnsbury  and  James  R.  Nichols  were  holders  of  such  bonds, 
who  had  not  signed ;  that  Bradley  Barlow  was  the  holder  of  some 
of  such  of  those  bonds  as  were  pledged  for  the  payment  of  loans, 
and  that  those  parties,  with  said  Jewett,  would  f^ly  represent 
other  bondholders  in  the  same  situation ;  that  Lowe  and  the  Port- 
land and  Ogdensbur^  Bailroad  Company  would  fairly  repreefflit 
the  holders  of  secona-mortgage  bonds ;  that  Israel  Washburn,  Jr., 
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ftnd  Philip  H.  Brown,  two  of  the  trnetees  under  the  third  or  con- 
Bolidation  mortgage,  with  the  Portland  and  Ogdensbnrg  Railroad 
Company  and  &e  First  National  Bank  of  St.  Johnsbnry,  holder  of 
ontstanding  bonds  under  that  mortga^,  would  f nlly  represent  all 
interests  under  said  mortgage ;  that  the  orator  was  informed  and 
belieyed  that  said  companies  in  running  and  operating  their  roads. 
jointly  became  and  were  indebted  for  services  and  supplies  fur- 
nished for  such  purpose  to  various  persons  who  claimed  to  have 
some  kind  of  equitable  lien  on  the  roads,  or  the  personal  proper^ 
thereon,  or  the  earnings  and  income  thereof,  and  that  George  £. 
Howe,  of  St.  Johnsbury,  Vt.,  and  Capen,  Spra^e  &  Co.,  of  Bos- 
ton, Massachusetts,  claimed  to  be  creditors  of  that  class ;  that  the 
Toadfi  of  the  company  were  very  incomplete,  and  must  soon  have  a 
Teiy  considerable  expenditure  of  money  thereon,  to  run  with 
safety ;  that  the  companies  were  lar^ly  indebted  to  many  persons 
who  were  not  secureo,  and  that,  if  uie  roads  remained  in  the  handft 
of  the  companies,  all  the  earnings  thereof  and  all  the  personal  prop* 
erty  would  De  taken  for  the  payment  of  such  debts,  and  diverted 
from  the  payment  of  the  interest  on  the  bonds ;  that  the  orator  aa* 
troBtee  under  said  preference  mortgage  had  wholly  declined  to  take 
possession  of  said  roads  and  run  them  as  trustee,  as  had  the  trustee 
under  the  first  mortgage,  and  that  they  regarded  it  ^^  as  simply  im- 
possible for  them  so  to  do  without  the  greatest  peril  of  pecuniary 
loss  and  ruin  to  themselves." 

The  bin  prayed  that  the  above-named  trustees  and  bondholders- 
be  made  parties  to  represent  their  own  and  other  like  claims ;  that 
an  account  be  taken  of  the  bonds  outstanding  under  the  preference 
mortgage  and  of  the  interest  due  thereon,  and,  so  far  as  necessary, 
of  the  other  outstanding  bonds,  and  of  those  who  simed  and  those 
who  did  not  sign  the  preference  agreement,  that  all  questions  of 
priority  might  oe  settled  and  a  proper  decree  of  foreclosrure  made 
on  the  preference  "  mortgage  ;  that  some  suitable  person  or  per- 
sons" be  appointed  as  receivers  to  take  possession  of  said  roads  and 
property  and  operate  the  same  "  under  the  order  and  protection  of 
the  court,  until  a  final  decree  should  be  made  in  the  premises;" 
and  for  general  relief. 

The  mortgages  were  filed  with  the  bill  as  a  part  thereof.  The 
first  mortgage  was  between  the  three  first-mentioned  companies  as 
parties  of  the  first,  second  and  third  parts  respectively,  and  the 
orator  and  said  Lowe  of  the  fourth  part.  It  was  stipulated  in  the 
habendum  thereof  that  the  conveyance  thereby  made  was  made  and 
accepted  upon  trust,  and  subject  to  limitations  and  conditions,  first, 
to  secure  tne  payment  of  the  principal  and  interest  on  the  joint 
bonds  thereby  secured,  ratably  and  without  preference,  and  further, 
so  far  as  material,  as  follows : 

"  Third.  Upon  trust  until  default  shall  have  been  made  by  the 
parties  of  the  first,  second  and  third  parts  in  payment  of  the  prin- 
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cipal  or  interest  of  said  bonds,  or  some  of  them,  or  nntil  default 
shall  have  been  made  in  respect  to  something  herein  agreed  or  re- 

auired  to  be  done  by  them,  to  snffer  and  permit  the  said  parties  of 
le  first,  second  ana  third  parts  to  possess,  nse,  occupy,  manage, 
and  operate  the  said  railroad  property,  franchises,  and  appurte- 
nances, and  to  renew,  replace,  and  repair  the  said  property  and 
every  part  thereof,  and  take,  receive,  and  use  the  tolls,  rents, 
issues,  mcomes,  and  profits  thereof,  and  apply  the  same  to  the  pa;;- 
ment  of  the  current  expenses  of  the  roads,  and  to  the  purchase  of 
necessary  machinery  and  equipment,  or  dispose  of  the  same  for 
the  lawful  uses  of  the  said  parties  of  the  first,  second,  and  third 
parts,  in  any  manner  not  inconsistent  with  this  indenture.  And 
the  boards  of  directors*of  said  several  companies  may  likewise  dis- 
tribute and  paj^  any  net  annual  incomes  to  stockholders,  after  pro- 
viding for  the  interest  on  any  and  all  bonds  which  said  companies 
may  owe. 

^^  Fourth.  Upon  trust  that  in  case  the  said  parties  of  the  first, 
second,  and  third  parts  shall  fail,  neglect,  omit,  or  refuse  to  pay 
tlie  principal  of,  or  the  interest  upon,  the  said  bonds  or  any  part 
thereof,  as  the  same  shall  respectively  become  due  and  payable,  and 
such  failure,  neglect,  omission,  or  refusal  shall  continue  for  the  pe- 
riod of  four  months  after  the  payment  thereof  shall  have  been 
demanded  in  writing,  then  the  said  parties  of  the  fourth  part,  or 
either  of  them,  upon  the  refusal  of  the  other,  or  their  successors  in 
said  trust,  may,  by  themselves  or  their  attorneys,  agents,  or  servants 
in  that  behalf,  upon  the  written  request  of  the  holders  of  a  major- 
ity in  amount  oi  such  bonds  then  outstanding  in  respect  whereof 
there  shall  have  been  any  such  failure,  neglect,  omission,  or  refusal, 
enter  into  and  upon,  and  take  possession  of,  all,  or,  in  their  or  his 
discretion,'  any  part  of  the  said  premises  and  property  hereinbefore 
described,  and  work  and  operate  the  said  railroads  and  receive  the 
income,  receipts,  and  pronts  thereof,  and  out  of  the  same  pay : 
1st.  The  expenses  of  running  and  operating  the  same,  including 
therein  such  reasonable  compensations  as  they  or  he  may  allow  to 
the  several  persons  euiployed  or  engaged  in  running  and  superin- 
tendence 01  the  same,  and  all  taxes,  assessments,  charges,  or  liens 
having  priority  or  preference  to  the  lien  of  these  presents  upon  the 
said  premises,  or  any  part  thereof,  and  a  reasonable  compensation 
to  the  parties  of  the  fourth  part,  or  their  successors,  or  such  of 
them  as  shall  act  in  the  premises,  for  their  or  his  care,  diligence, 
and  responsibility  in  the  premises,  and  for  the  services  of  such  at- 
torneys and  counsel  as  may  have  been  by  him  or  them  employed, 
4)nd  also  the  expenses  of  keeping  the  said  roads  and  appurtenances, 
the  locomotives,  and  rolling  stodc  thereof  in  good  and  sufficient  re- 
pair, etc." 

Under  the  sixth  trust  therein  specified,  the  trustees  were  em- 
powered, after  a  default  of  six  months,  and  on  request  of  the  hold- 
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ers  of  three  fourths  in  amount  of  the  ontstanding  bonds,  to  take 
possession  of  the  mortgaged  premises  and  sell  the  same  at  auction. 
The  other  mortga^  were  upon  like  trusts. 

In  December  following,  a  cross-bill  was  filed  by  said  Poland  and 
Jewett  in  behalf  of  the  nolders  of  bonds  issued  under  the  first 
mortgage,  which  made  substantially  the  same  allegations  that  were 
made  in  the  original  bill,  the  only  difference  therein  being  in  the 
additional  designation  of  the  Mercantile  Trust  Company  of  New 
York,  assenting  holders  of  bonds  issued  under  the  first  mortgage, 
of  the  Kational  Bank  of  the  Kepublic,  and  Isaac  C.  Price  of  rhila- 
delphia,  non-assenting  holders  of  like  bonds,  and  of  the  Portland 
TSoiliuff  Mills  and  George  R.  Davis  of  Portland,  holders  of  pref- 
erence Donds  to  alar^  amount,  as  proper  representative  parties; 
and  the  allegation  of  the  bringing  of  the  origi.ial  bill.  The  cross- 
bill prayed  tliat  those  persons  and  corporations,  with  those  named 
in  the  original  bill,  might  be  made  pai*ties,  that  an  account  might 
be  taken  of  the  bonds ,  outstanding  under  the  first  mortgage  and 
of  the  interest  due  thereon,  and  that  a  proper  decree  of  foreclosure 
be  made  on  the  first  mortgage,  and  f urtner  the  same  as  the  original 
biU. 

The  defendant  Kichols  answered,  alleging  that  he  never  assented 
to  the  preference  mortgage ;  insisting  that  the  bill  could  not  be 
maintained  against  him  to  impair  his  security  under  the  first  mort- 
gage ;  insisting  that  if  a  decree  of  foreclosure  were  made,  the  orator 
snould  be  firet  ordei'ed  to  pay  the  defendant  and  other  non-assent- 
ing holders  of  first  mortgage  bonds  the  amount  of  their  bonds  in 
full,  with  interest ;  that  ii  the  preference  mortgage  had  any  validity 
against  the  holders  of  first-mortgage  bonds,  which  the  defendant 
did  not  admit,  it  operated  only  as  an  assignment  to  the  holders  of 
preference-mortgage  bonds  of  whatever  interest  the  holders  of 
bonds  issued  under  the  first  mortgage  had  thereunder;  insisting 
that  the  proper  remedy  of  the  holders  of  bonds  issued  under  the 
preference  mortgage  was  by  foreclosure  of  the  first  mortgage  for 
the  joint  benefit  of  themselves  and  the  non-assenting  holders  of 
first-mortgage  bonds;  and  insisting  that  there  could  be  no  fore- 
closure on  the  preference  mortgage,  except  subject  to  the  rights  of 
all  holders  of  the  first-mortgage  bonds. 

The  defendants  Washburn  and  Brown  of  the  First  National  Bank 
of  St.  Johnsbury  answered,  admitting  the  execution  of  the  several 
mortgages  in  the  bill  mentioned,  and  the  issue  of  certain  bonds  there- 
under; alleging  that  certain  of  the  bonds  issued  under  the  third  or 
consolidation  mortgage  had  been  sold  or  pledged,  and  were  still  out- 
standing and  unpaid,  that  the  First  Nations!  Bank  of  St.  Albans 
held  some  of  them,  and,  as  the  defendants  were  informed  and 
believed,  that  George  R.  Davis  of  Portland,  and  A.  C.  Mitchell  of 
Bellows  Falls,  and  others,  held  still  others  of  them ;  and  insisting 
that,  as  no  agreement  had  been  made  by  or  in  behalf  of  such  holct 
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en,  that  the  preference  mortgage  ahonld  take  precedence  of  their 
mortgage,  ana  as  without  each  agreement  the  preference  mortgiee 
coulduot  become  a  lien  prior  to  said  third  mortgage,  and  as  the 
bonds  under  the  second  mortgage  were  so  issned  as  to  give  place 
to  the  bond  issaed  nnder  the  preference  mortgage  and  as  the  first 
mortgage  by  reason  of  the  alleged  agreement  and  certificate  ako 
became  subordinate  to  the  preference  mortga^  and  as  the  first 
and  second  mortgages  were  thus  both  removed  from  their  positioii 
of  priority,  the  consolidation  mortgage  became  and  was  a  nist  lien 
on  the  property  therein  described,  and  that  a  decree  should  be  en- 
tered accordingly. 

The  said  ^we,  and  Edward  N.  Capen  and  Charles  Spn^e, 
partners  in  trade  under  the  name  of  Capen,  Sprague  &  Co.,  bled 
a  cross-bill  admitting  the  incorporation  of  said  tnree  first-mentioned 
companies,  their  association  for  operating  their  respeetiye  roads^ 
the  execution  of  the  four  several  mortgages,  the  issuance  of  bond& 
thereunder,  and  the  validity  of  the  several  mortgages  as  between 
the  parties  thereto  and  as  against  said  companies,  and  all^^iog  the 
filing  of  the  bill  and  cross-bill  already  stated.  The  erosB-biU 
further  alleged  that  on  October  18,  1877,  on  the  filing  of  the  biU, 
without  the  previous  knowledge  or  consent  of  the  orators  in  this 
cross-bill,  the  orator  Poland  procured  the  court  to  appoint  Albert 
B.  Jewett  and  Albert  W.  Hastings  receivers  of  said  roads,  and  that 
they,  as  such,  took  and  ever  after  held  possession  of  said  roads  and 
all  the  personal  property  belonging  thereto ;  that,  after  the  oom- 
pletion  of  the  various  portions  of  said  roads,  the  actual  operation 
thereof  by  the  regular  running  of  trains  for  the  transportation  of 
freight  and  nassengere,  was  necessary  for  the  performance  of  the 
duties  of  saia  companies  to  the  State  and  the  public,  as  well  as  for 
the  preservation  of  the  property  and  rights  of  said  companies  and 
the  security  of  the  holders  of  the  several  classes  of  bonds ;  that  for 
the  actual  operation  of  said  roads  it  was  necessary  for  the  office^ 
thereof  to  keep  said  roads  and  the  equipments  mereof  in  re^Air, 
and  to  run  the  same,  to  purchase  wood,  oil,  and  other  materials, 
and  to  employ  conductors,  station  agents,  and  other  laborers  and 
servants ;  tnat  long  before  receivers  were  appointed  as  aforesaid^ 
said  companies  were  insolvent  and  in  default  m  payment  for  mate- 
rials, services,  etc.,  furnished,  etc.,  for  such  purposes ;  that  before 
the  appointment  of  receivers  as  aforesaid,  said  companies  became 
indebted  to  the  orators  Capen  and  Spra^e,  in  the  sum  of  abont 
$1,300,  for  oil  by  them  furnished  for  said  companies  for  cnrrent 
and  necessary  use  in  the  running  and  operating  of  said  roads,  that 
they  also  became  indebted  to  the  orator  Howe  in  the  sum  of  abont 
$1,600  for  services  by  him  performed  as  a  mechanic  for  said  com- 
panies in  the  necessary  running  of  said  roads  and  repairing  of  the 
equipment  thereof,  and  that  they  also  became  indebted  to  several 
other  persons  for  materials  furnished  and  services  performed  for 
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like  purposes ;  thai  said  debts  were  made  in  the  expectation  and 
nnderstuiding  on  the  part  of  the  creditors,  that  all  the  income  and 
perBonal  property  of  said  companies  were  neld  for  the  pa;pment  of 
said  debts ;  that  the  orators  in  this  cross-bill  had  a  proper  uen  upon, 
and  lieht  of  attachment  against,  all  the  income  and  personal  prop- 
erty of  said  companies  for  the  payment  of  said  debts,  superior  in 
equity  to  the  claim  of  any  of  the  holders  of  said  bonds ;  that  the 
orators  Howe,  etc,  had  applied  to  said  companies  and  to  said  re- 
ceivers for  payment  of  their  said  debts,  whicn  was  refused,  bnt  that 
thej  wonla  have  obtained  payment  from  the  income,  etc.,  of  said 
roads  had  it  not  been  for  the  appointment  of  said  receivers,  who  had 
ever  since  their  appointment  continued  to  operate  said  roads  and  to 
take  to  themselves  all  the  income,  etc.,  thereof,  so  that  it  became  and 
remained  impossible  for  said  orators  so  to  secure  payment  of  any 
portion  of  their  debts.  Said  cross-bill  prayed  that  the  several  per- 
sons and  corporations  named  as  proper  parties  in  precedent  plead- 
ings might  be  made  defendants  thereto ;  that  an  account  be  taken 
of  the  sums  due  when  said  receivers  were  appointed,  from  said 
companies  to  the  orators  Howe,  etc.,  and  to  other  like  creditors 
who  might  contribute  to  the  expenses  of  these  proceedings ;  that 
said  receivers  be  ordered  to  pay  said  debts  and  forbidden  to  pay 
anv  portion  of  said  income,  etc.,  to  said  bondholders  until  said 
debts  should  be  paid ;  that  said  debts  be  decreed  to  be  a  first  lien 
on  all  income,  lumiture,  cars,  engines,  and  rolling  stock ;  that  a 
decree  be  entered  requiring  said  bondholders  to  pay  said  debts 
before  having  a  decree  of  foreclosure  in  their  favor ;  that  the  origi- 
nal bill  and  the  first-mentioned  cross-bill  be  dismissed  with  costs 
to  said  orators  Howe,  etc.,  unless  said  bondholders  paid  said  debts 
within  a  time  limited ;  and  for  general  relief. 

The  cross-bill  of  said  Howe  and  others  was  answered  by  said 
Poland,  who  alleged  that  he  was  informed  and  believed  that  there 
were  some  debts  of  the  kind  thereby  alleged  ;  that  they  were  not  a 
lien  on  said  railroads  or  the  personal  property  thereon  or  the  in- 
come thereof ;  that  the  only  right  the  creaitors  on  account  of  such 
debts  ever  had  other  or  dinerent  from  those  of  genend  unsecured 
creditors  of  said  companies,  was  the  right  to  sue  said  companies 
and  attach  their  personal  property  while  the  same  was  in  their 
possession,  and  that,  not  having  availed  themselves  of  such  right, 
they  stood  on  the  same  footing  with  other  unsecured  creditors ;  and 
that  if  the  creditors  on  account  of  such  debts  had  any  equitable 
right  or  lien,  it  was  only  against  the  personal  property  of  said  com- 
panies, and  not  against  their  roads  or  the  income  thereof. 

It  was  also  answered  by  Isaac  C.  Price  and  by  Joseph  Haight, 
another  holder  of  bonds  issued  under  the  first  mortgage.  Tnej 
thereby  alleged  that,  if  there  were  any  such  debts  as  m  said  cross- 
bill alleged,  which  thejr  did  not  admit,  but  concerning  which  they 
left  the  orators  therein  to  their  proof,  and  if  any  right  of  attach- 
4  A.  &  E.  R  Cas.— 27 
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ment  existed  in  their  favor,  the  orators  then  had  no  lien  on  ffiid 
roads  or  property  or  income,  and  especially  none  that  could  have 
precedence  of  the  secnrity  aiEordod  uy  said  first  morteage  for  the 

{payment  of  bonds  porcnased  Mdthout  notice,  as  said  rrice  and 
laight  alleged  this  to  have  been ;  that  the  only  right  said  creditors 
had  was  the  right  to  attach  the  personal  property  of  said  compaoieB 
while  it  was  still  in  possession  of  the  companies,  and  that  not 
having  availed  themselves  of  that  right,  they  stood  on  the  same 
footing  with  other  unsecured  creditors ;  that  if  creditors  had  suck 
claims,  they  could  not  be  enforced  by  cross-bill ;  that  the  receiver- 
sliip  was  instituted  without  notice  to  the  answering  defendants, 
without  adequate  necessity,  without  warrant  of  law,  and  had  been 
continued  greatly  to  their  detriment ;  and  that  the  existence  thereof 
gave  the  orators  in  said  cross-bill  no  right  to  such  relief  as  they 
claimed,  nor  any  right  to  seek  the  same  by  way  of  cross-bilL 

The  National  Bank  of  the  Bepublic,  and  another  having  like 
interests,  denmrred,  for  that  said  Howe  and  others,  not  being  par- 
ties, were  not  entitled  to  maintain  a  cross-bill,  that  if  they  conld 
maintain  one  for  themselves,  they  could  not  maintain  it  for  the 
benefit  of  others  whose  interests  were  not  joint  with  theirs,  that  the 
matters  alle^d  and  the  relief  praved  for  m  the  cross-bill  did  not 
p:row  out  01  the  original  bill,  or  the  relief  there  sought,  and  4at 
the  cross-bill  contained  no  matter  entitling  the  orators  therein  to 
maintain  the  same  or  any  cross-bill  of  like  nature.  They  also  moved 
to  dismiss,  for  like  reasons. 

It  was  stipulated  that  the  cross-bill  of  Howe  and  others  should 
be  treated  as  an  answer  to  the  original  bill  and  the  firstruamed 
cross-bill. 

A  maeter  was  appointed  to  take  an  account  of  the  bonds  ont^ 
standing  under  the  several  mortgages,  to  see  how  many  of  the 
holders  of  the  first-mortgage  bonds  assented  to  the  issuance  of 
bonds  under  the  preference  mortgage,  and  to  take  an  account  of 
the  debts  due  to  said  Capen,  Sprague  &  Co.,  said  Howe,  and  otheR 
whose  debts  were  like  theirs.  The  master  found  that  default  was 
inadn  in  the  payment  of  the  interest  on  the  first-mortgage  bonds  in 
Hay,  1S76;  that  all  of  those  bonds  were  outstanding  and  wonld 
become  due  on  May  1,  1891 ;  that  the  interest  due  thereon  on  No- 
vember 1, 1878,  would  be  $534,902.50  ;  that  the  orator  Poland  ^ 
sued  preference  bonds  to  the  amount  of  $410,000,  and  still  retained 
tlie  remaining  bonds  of  that  issue  to  the  amount  of  $90^000;  that 
holdere  of  firet-mortgage  bonds  to  the  amount  of  about  $1,870,000 
assented  to  the  issuing  of  bonds  under  the  preference  mortgage,  as 
alleged  in  the  original  bill  and  the  first  cross-bill,  and  upon  the 
terms  therein  stated ;  and  that  bonds  issued  under  the  consolidation 
moi'tgage  to  the  amount  of  $63,000  were  still  outstanding  and  nn- 
paid," together  with  some  accrued  interest  thereon.  He  also  found 
that  receivers  were,  appointed,  as  alleged  in  the  cross-bill  of  Howe 
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tmd  others,  that  the  value  of  the  personal  property  of  the  Lamoille 
Yallej  R  R.  Co.  at  the  time  they  were  appointed   was  about 
$92,000,  that  after  they  were  appointed  a  considerable  portion  of 
the  earnings  of  the  roaa  had  been  expended  on  the  road  and  on  the 
purcliase  of  new  rolling  stock,  and  that  '^  from  the  time  the  road 
commenced  mnning,  in  1872,"  the  earnings  were  suflScient  to 
operate  the  road,  that  is,  to  pay  for  service,  for  the  expenses  of 
fanning,  and  for  repairs  to  keep  the  road  in  as  good  condition  as  it 
was  in  when  it  began  to  ran.    i!f nmerons  claims  for  services  per- 
formed, materials  furnished,  etc.,  were  presented  before  the  master 
for  proof  under  the  cross-bill  of  Howe,  etc.,  and  the  master  made 
a  list  of  such  thereof  as  were  conceded  to  be  correct    Among  the 
latter  were  a  claim  for  $1,104.26  for  services  of  cashier  and  pay- 
master, and  several  claims  for  sums  dne  on  promissory  notes  that 
had  been  taken  in  payment  of  debts  incurred  for  services  performed 
and  material  furnished.     There  were  also  several  claims  presented 
to  which  objection  was  made  for  that  they  were  incurred  in  con- 
Btructing  the  roads,  or  were  for  other  reason  not  such  as  should  be 
included  among  the  claims  provable  under  the  cross-bill.     Ainon^ 
them  were  a  claim  for  $2,241.32  for  telegraphing  done  in  the  usu^ 
and  ordinary  business  of  the  railroad — the  greater  part  of  it  in  regu- 
lating the  running  of  trains ;  a  claim  for  printing  and  materials  for 
tickets,  time  tables,  freight  receipts,  blanks  and  office  stationery, 
advertisements,  placards,  etc. ;  claims  by  the  members  of  an  ex- 
ecntive  committee  of  the  associated  roads,  composed  of  members 
of  the  several  boards  of  directors,  for  services  such  as  are  usually 
performed  by  boards  of  directors,  and  in  part  for  a  part  of  such  as 
are  usually  performed  by  superintendents,  and  for  expenses  in- 
curred thcrem ;  a  claim  by  the  president  of  the  I-Amoille  Valley  R. 
R.  Co.  for  services,  etc.,  as  president  and  director,  and  for  money 
that  he  had  paid,  or  become  liable  to  pay,  for  the  company  ;  a  daim 
for  services  and  expenses  of  chief  engineer  of  the  same  road ;  and 
a  claim  for  the  services  of  an  assistant  civil  engineer.     It  appeared 
from  the  master's  report  that  the  line  of  road  compoRca  of  the 
three  roads  was  in  process  of  constniction  and  extension  the  greater 
part  of  the  time  from  before  the  first  mortgage  was  issued  down  to 
the  time  of  the  appointment  of  receivers. 

The  cause  was  heard  before  Powers,  Chancellor,  at  the  June 
Term,  1879,  Caledonia  County,  when  a  pro  forma  decrt^e  wjis  en- 
tered on  the  cross-bill  of  the  trustees  under  the  first  mortgage  in 
favor  of  the  trustees,  for  a  foreclosure  against  said  eom]^anies  and 
against  the  trustees  and  bondholders  under  the  second  and  the  con- 
solidation mortgages,  in  default  of  payment  of  the  first-n)ortgas:e 
bonds  within  a  time  therein  limited;  and,  in  case  such  decree 
should  become  absolute,  for  a  foreclosure  in  favor  of  the  tnistee 
under  the  preference  mortgage  against  said  companies  and  against 
JQch  holderB  of  first-mortgage  bonds  as  assented  to  the  issuing  of 
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tx>ndfl  nnder  the  preference  mortgage,  in  default  of  payment  of  die 
bonds  issned  nnder  the  preference  mortage  within  a  time  therem 
limited.  The  decree  further  ordered  that  in  case  of  non-payment 
of  snch  sums,  or  any  of  them,  said  trustee  should  be  subrogated  to 
and  hold  all  right  and  interest  of  the  assenting  bondholders  in  the 
first  mortgage,  or  theproperty  covered  by  the  decree  thereon ;  and 
that  the  cross-bill  of  Howe  and  others  be  dismissed. 

The  trustees  under  the  consolidation  mortga^  the  orators  in  fbe 
cross-bill  of  Howe  and  others,  and  J.  R.  Nicnols  appealed. 

L.  P.  Poland,  for  the  orator. 

The  non-assenting  first-mortgage  bondholders  are  not  entitled  to 
the  first  mortgage,  dear,  and  to  be  redeemed  in  fulL  The  qaestum 
is  raised  faintfy,  if  at  all,  by  the  answer  of  Nichols. 

The  exchange  of  places  between  the  preference  bonds  and& 
portion  of  the  first  mortgage  bonds  does  not  affect  the  consolida- 
tion mortgage. 

The  lien  claims  cannot  be  made  a  charge  on  the  roads  or  their 
equipment  The  property  was  all  covered  b^  all  the  morigageB ; 
and  the  mortgages  were  good  as  against  creditors,  as  there  was  do 
chauTC  of  possession.  The  statute  gave  no  Uen,  but  a  right  to 
attach  while  the  property  was  in  possession  of  the  companies. 
Douglass  V.  Cline,  12  Bush.  608,  which  is  relied  on,  is  not  law, 
and,  if  it  were,  it  haa  no  application  here.  Certain  remarks  of 
Waite,  C.  J.,  in  Fosdick  t;.  8chall,  9  Otto,  235,  are  also  relied  on, 
but  the  decision  is  the  other  way. 

C.  W.  Willard  and  Thomas  H.  Eussell,  for  Nichols. 

In  the  absence  of  special  statutes  railroad  mortgages  are  sabject 
to  the  genend  law  of  mortgages.  Dunham  v.  Bauway  Co.  1  WaL 
254. 

The  effect  of  the  agreement  for  priority  of  the  preference  mort- 
ga^,  was  to  leave  the  non-assenting  bondholders  where  they  were 
beiore,  with  all  their  original  rights,  including  a  right  of  priority 
to  all  subsequent  mortgages,  unaffected  by  equities  existing  between 
the  assenting  bondholders  and  the  preference  bondholders.  Hnnt- 
ingdon  v.  Spann,  1  McCord,  Ch.  167 ;  United  States  v.  Louisville 
&  Portland  Canal  Co.,  4  DHL  601 ;  King  v.  McCully,  88  Pa.  St 
76  ;  Galveston  R.  R.  v.  Cowdrey,  11  WaJ.  459 ;  Pierce  v.  Em&rj, 
32  K.  H.  484,  and  cases  passim. 

The  holders  of  first  mortgage  bonds  had  power  to  relinqnish 
their  right  of  legal  precedence,  also  the  power  to  substitute  other 
persons  in  their  places,  wholly  distinct  and  different  thiugs;  but 
they  did  neither.  The  principles  of  subrogation  are  not  applica- 
ble. McCormick's  Admr.  v.  Irwin,  35  Pa.  St.  Ill;  Mosiers  Ap- 
peal, 56  Pa.  St.  76 ;  Ellsworth  v.  Lockwood,  42  N.  T.  89 ;  Eecei^- 
ers  of  New  Jersey  Midland  R.  R.  Co.  v.  Wortendyke,  18  Green 
Oh.  658;  Jenkins  v.  Continental  Insurance  Co.  12  How.  Pr.  W; 
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Downer  v.  Wilson,  88  Vt  1 ;  Valker  t;.  King^45  Vt.  536 ;  Evana' 
Pothier,  notes  276,  280,  428-480 ;  Pardee  v.  y  an  Anken,  8  Barb. 
534;  Lamb  v.  Montague,  112  Mass.  362,  and  cases  passim.  Yonng 
V,  Montgomery  and  Enf aola  B.  R.  Co.,  2  Woods,  606,  is  distinguish- 
able. Nor  can  the  agreement  be  construed  as  an  assignmenL 
Jones  Mortgages,  s.  808.  Had  such  an  agreement  been  executed 
by  all  of  the  nrst-mortgage  bondholders,  would  tlie  court  permit 
the  mortgagees  under  the  second  mortgage  to  foreclose  under  jtlie 
first  mortgage?  or  would  it  compel  them  to  foreclose  under  their 
own  mortgage,  giving  to  that  mortgage  a  prior  lien }  If  the  latter, 
then  the  agreement  m  question  is  smiply  a  waiver  of  lien.  With- 
out an  assignment  of  the  debt,  there  could  be  no  assignment  of 
the  mortage  which  would  be  of  effeot  except  by  estoppel. 
Aymar  t).  Bill,  5  Johns.  Ch.  570;  Hooper  v.  Wilson,  13  Vt.  696; 
Jackson  v.  WiUard,  4  Johns.  41;  Swan  v.  Taple,  36  Iowa,  248. 
An  equitable  mortgage  must  have  some  foundation  in  contract,  or 
arise  by  necessary  implication  from  its  terms.  Jones  Sailroad  Se- 
coritiesy  a.  77.  Thus,  the  agreement  is  to  be  interpreted  simply  as 
a  personal  contract^good  between  the 'parties.  Gill^  v.  Maass,  28 
Ki  T.  191 ;  New  York  Chemical  Manufacturing  (^.  v.  Peck,  2 
Halst  87.  While  it  exists,  it  acts  in  estoppel.  Bank  of  South 
Carolina  ti.  CSampbell,  2  Ridi.  Eq.  179;  Loomis  v.  Donovan,  17 
Ind.  198.  The  effect  of  the  agreement,  whether  intentional  or 
not,  was  to  give  the  non-assenting  bondholders  a  lien  prior  to  the 
assenting  ones.  Ex  parte  White,  in  re  Jesup  v.  Wilmington  and 
Manchester  Baih-oad  Co.  2  Bich.  Eq.  (N.  8.),  469.  Thus,  the 
preference  bondholders  must  be  postponed  to  the  non-assenting 
oondholders.  Pennock  v.  Ooe,  23  How.  117.  And  the  assenting 
bondholders  are  postponed  to  ue  preference  bondholders.  Kurtz 
V.  Hollingshead's  Heirs,  8  Cranch  C.  C.  68. 

6ny  C.  Noble  and  E.  J.  Phelps,  for  first-mortgage  and  prefer- 
ence-mortgage bondholder^ 

The  objection  of  the  holder  of  bonds  under  the  consolidation 
mortgage  cannot  be  made  except  by  cross-bill,  nor  can  it  be  made 
against  the  preferred  mortgage. 

As  to  the  answer  of  Nichols  it  is  enough  to  say  that  it  is  not 
attempted  to  postpone  the  lien  of  non-assenting  bondholders. 

To  the  claim  made  under  the  cross-bill  of  Howe  and  other?, 
there  are  several  decisive  answers.  The  debts  of  many  claimants 
are  not  within  the  scope  of  the  statute.  The  right  given  to  such 
as  have  claims  within  its  scope,  is  merelv  a  right  to  attach.  If 
that  right  is  neglected  no  equity  arises.  The  receivership  did  no.t 
prevent  attachment.  Had  attachments  been  made,  those  first  in 
time  would  have  been  first  in  right.  The  claim  that  the  debts  are 
a  charge  on  the  income  of  the  roads  is  without  foundation. 

But  it  is  said  that  the  claimants  have  a  lien  on  the  roads  them- 
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eelvee.  That  cannot  be.  Dunham  v.  Saflwaj  Co.  1  WalL  354 ; 
Williamaon  v.  New  Jersey  Sonthem  S.  B.  Co.  1  Stewart,  277; 
Denniston  v.  Chicago,  Alton  and  St  Louis  K  K  Co.  4  Bias.  414  ; 
Meyer  v.  Johnston,  S3  Ala.  237,  and  other  cases.  Douglass  v. 
Cline  is  not  law,  and  the  dictum  of  Waite,  C.  J.,  in  Fosdick  t^. 
SchaU,  is  inapplicable. 

But  in  any  event  the  cross-bill  cannot  be  maintained.  A  cross- 
bill can  be  filed  only  by  parties  to  the  original  bilL  Besides,  the 
cross-bill  is  joined  in  by  those  whose  claims  are  entirely  distinct. 

Davis  &  SteyenSy  for  the  trustees  under  the  consolidation  mort- 

The  assenting  first-mortgage  bondholders,  by  consenting  to  the 
creation  of  the  preference  mortgage,  in  effect  discharged  their  prior 
Hen,  so  far  as  the  consolidation  mortgage  is  concerned.  That  the 
creation  of  the  preference  mortgage  was  intended  to  be  contempor- 
aneous, makes  no  difference.  The  preference  mortgage  conld  not 
occapy  the  position  of  the  first  mortgage,  nor  receive  any  benefit 
there/rom,  until  that  position  was  vacated  by  the  first  mortea^. 
The  law  recognizes  but  one  way  in  which  such  an  object  oouQ  oe 
accomplished  without  affecting  intervening  liens,  and  that  is  by 
assignment  and  exchange  of  securities.  When  the  position  of  the 
assenting  first-mortgage  bondholders  was  so  vacated,  the  consolida- 
tion mortgage,  being  next  in  point  of  time,  succeeded  to  the 
position  of  priority.    Jones  Mortgages,  s.  605,  and  cases  cited. 

Belden  &  Ide,  for  the  orators  in  the  cross-bill  of  Howe  and 
others. 

These  orators  are  parties,  and  are  entitled  to  maintain  a  cross- 
bill. The  cross-bill  is  not  multifarious.  Fiery  v.  Enmiert,  36  Md. 
464 ;  Mount  Carbon  Coal  Co.  v.  Blanchard,  54  HI.  240 ;  Stone  v. 
Knickerbocker  Life  Insurance  Co.  52  Ala.  589 ;  People  v.  Morrill, 
26  Cal.  336,  and  cases  passim.  The  matters  therein  alle&ied  are 
proper  subjects  for  a  cross-bill.  Thielman  v.  Carr,  75  111.  385 ; 
fetevens  v.  Stevens,  11  Green  Ch.  101,  and  other  cases. 

These  orators  are  entitied  to  the  relief  they  ask  on  general  equity 
principles.  The  law  of  the  subject  is  exti-aordinary  and  peculiar. 
Austin  V.  Kutland  Railroad  Co.,  45  Vt.  215.  It  is  to  be  found  in 
the  decisions  of  the  courts  of  this  country.  Under  the  mortgages 
the  bondholders  are  entitled  to  no  portion  of  the  earnings  oi  me 
roads  until  they  obtain  possession  under  a  decree  of  foreclosure ; 
and  such  as  tney  have  received  they  must  restore  to  those  who 
have  a  superior  equity.  The  mortgages  give  the  companies  the 
right  to  take  the  mcome  until  default,  and  ^^  apply  the  same  to  the 
payment  of  the  current  expenses."  They  give  the  trustees  a  right 
to  enter  only  on  default  after  written  demand.  Ellis  v.  Boston,. 
Hartford  and  Erie  K.  R  Co.,  107  Mass.  1,  28 ;  Douglass  v.  Cline, 
12  Bush.  619 ;  Galveston  E.  R.  v.  Cowdrey,  11  WaL  469 ;  Smith  v. 
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Eastern  K.  K.  Co.  124  Mass.  154;  MissiBsippi  Yallej  and  Western 
Sailway  Co.  v.  United  States  Eirpress  Co.  81  111.  534 ;  Clay  v.  East 
Tennessee  and  Virginia  R.  R.  Co.  6  Heisk.  421 ;  Waite,  C.  J.,  in 
Fosdick  V.  Schally  9  Otto,  235.  The  earnings  were  more  than  suf- 
ficient to  pay  these  orators.  They  have  gone  into  the  body  of  the 
mortoigea  property.  The  bondholders,  before  taking  the  property, 
shonid  pay  these  orators.  Seeking  equity,  they  shonld  yield  equity. 
Myer  v.  Johnston,  53  Ala.  237.  The  appointment  of  receivers 
was  here  a  matter  of  discretion,  and  the  court  may  now  impose 
such  conditions  as  it  may  consider  equitable.  Nicnols  v.  Ferry 
Patent  Arm  Co.  3  Stock.  126 ;  Syracuse  City  Bank  v.  Tallman,  31 
Barb.  201 ;  Ellis  v.  Boston,  Hartford  and  Erie  B.  R.  Co.  snpra ; 
Gumey  t?.  Atlantic  and  Great  Western  Eailway  Co.  58  N.  Y.  358 ;  2 
Bedf  .  Kailw.  486,  and  cases  there  cited;  Fosdick  v.  Schall,  and  Doug- 
lass V,  Cline,  supra ;  and  cases  passim.  The  money  in  the  receiver's 
hands  ^^  is  in  the  custody  of  tne  law  for  whoever  can  make  title  to 
it."  2  Redf .  Railw.  363 ;  Booth  v.  Ckrk,  17  How.  322,  331 ;  and 
numerous  cases.  The  bondholders  had  no  right  to  the  wood,  oil, 
and  other  personal  property  that  was  in  the  hands  of  the  company 
when  receivers  were  appointed.  It  belonged  in  equity  to  general 
creditors.  As  the  receivers  have  expended  it  under  their  appoint* 
ment,  it  should  be  restored  by  them.  Gen.  Sts.  c.  28,  s.  101; 
Palmer  v.  Forbes,  23  111.  301,  and  other  cases. 

But  these  orators  are  entitled,  under  the  statute,  to  a  decree 
giving  them  a  paramount  lien  on  all  furniture,  cars,  engines,  and 
rolling  stock  taKcn  by  the  receivers,  and,  if  such  property  has  de- 
preciated in  value,  it  must  be  made  good.  Gen.  Sts.  c.  28,  ss.  101, 
102.  And  see  the  statutes  of  Kentuckjf,  New  Jersey,  Pennsyl- 
vania, Yir^nia,  and  Wisconsin.  But  it  is  said  the  orators  lost 
their  right  oy  not  attaching.  That  cannot  be,  because  the  bond- 
holders first  obtained  possession  through  the  receivers.  The  re- 
ceivers are  the  officers  of  the  court.  They  are  ours  as  mucli  as 
theirs.  The  appointment  of  a  receiver  fixes  no  priorities,  changes 
no  equities.  Booth  v.  Clark,  supra ;  Jones  Kailroad  Securities,  s. 
494.  The  "  grab  law"  does  not  prevail  in  a  court  of  equity.  1  Story 
Eq.  Jurisp.  s.  547  et  seq.  Moreover,  the  mortgages  did  not  cover 
property  of  this  class  as  against  these  orators,  and  an  acquirement 
of  possession  would  give  no  additional  rights.  Kor  can  the  bond- 
holders maintain  their  position  on  the  ground  that  the  remedy  was 
by  attachment  only,  and  that  having  failed  to  attach,  the  right  is 
gone.  The  creditors,  but  for  the  right  of  the  court  to  control  the 
property,  might  still  attach.  Jones  Railroad  Securities,  s.  502, 
et  seq.  But  the  chancellor  might  allow  an  attachment.  Jones 
Bailroad  Securities,  s.  504.  The  court  might  order  the  rolling 
stock  to  be  discharged  and  allow  these  creditors  to  attach  it,  but 
it  would  be  more  equitable  to  retain  it  and  afford  the  desired  relief, 
as,  having  jurisdiction,  it  may.    Dana  v.  Nelson,  1  Aik.  252. 
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Again,  the  fact  tbat  the  Legislature  intended  such  property  to  be 
available  for  payment  of  such  debts  would  be  a  reason  whj  the 
court  should  not  aid  bondholders  to  defeat  it ;  and  i^n,  if  these 
orators  were  entitled  to  hold  the  property  by  atta^ment  a(  law, 
the  bondholders  cannot  take  them  mto  a  court  of  equity  wi&out 
affording  them  as  full  relief  there ;  and  again,  the  remedy  by  at- 
tachment could  not  be  exclusive.  Malone  v.  Shamokin  Valley  and 
Pottsville  R.  R.  Co.,  31  Leg.  Int.  260 ;  Fox  v.  Seal,  22  WaL  424. 
The  debts  evidenced  by  the  notes  are  still  a  lien.    liewus  v.  Starke, 

10  Srn.  &  H.  Ch.  120,  and  other  cases. 

The  claims  for  stationery,  printing,  etc.,  and  for  tel^rapLing,  and 
the  claims  of  the  members  of  the  executive  committee,  o1  die 
Superintendent,  of  the  president  of  the  Lamoille  Yalley  Bail- 
road  Company,  of  the  chief  engineer,  and  of  attorneys  come  within 
the  statute,  and  should  be  allowed. 

B.  F.  Fifield,  also  for  the  orator. 

The  agreement  for  the  precedence  of  the  bonds  issued  under  the 
preference  mortgage  operated  a  mortgage  or  equitable  assignment 
of  the  first-mortgage  interest  to  the  extent  to  whidi  the  hoiderB  of 
first-mort^o^  bonds  signed  it.  1  Jones  Mortgages,  ss.  162, 188 ; 
Jones  Eaiii'oad  Securities,  s.  75. 

The  claims  under  the  cross-bill  that  are  evidenced  by  notes  are 
not  secared  by  any  lien,  as  the  takin  >  of  the  notes  operaCedpaymeDt 
and  waiver  of  the  Hen.  Jones  Railroad  Securities,  s.  582 ;  mtchins 
V.  Olcutt,  4  Vt.  549 ;  Beech  v.  Canaan,  14  Vt.  485.  The  daims 
not  for  materials,  etc.,  for  keeping  the  roads  in  repair,  are  not 
Oen.  Sts.  c.  28,  s.  102. 

The  statute  treated  no  lien,  but  an  exemption  in  favor  of  a  cer- 
tain class  of  creditors,  which  they  tnight  enforce  or  waive,  as  they 
pleased.  Had  an  attachment  been  made  before  the  receivers  were 
appointed,  tliey  might  have  perfected  a  lien,  bnt  they  lost  in  the 
i^e  of  dili^nce.  White  v.  Fuller,  38  Vt  193,  202;  l^aige  v. 
Smith,  99  Mass.  395.  But  it  is  said  that  the  earnings  of  the  roads 
have  been  appropriated  to  the  making  of  repairs,  etc.,  so  that  the 
mortgage  security  has  been  enhanced,  that  the  earnings  while  in 
the  possession  of  the  Company  are  a  kind  of  trust,  and  that  the 
mortgagee  is  entitled  to  his  interest,  only  out  of  net  earnings. 
There  are,  however,  no  proceeds  in  the  hands  of  the  court;  money 
did  not  ^o  to  the  mortgagees ;  it  does  not  appear  that  anything  but 
liet  eannngs  were  used  in  construction.  Douglass  v.Cline,  13 
Bush.  608,  and  the  other  case  cited  are  therefore  distingaishable. 
See  Jones  Railroad  Securities,  s.  559 ;  Galveston  R.  'EL  v.  Cowdrey, 

11  Wal.  459. 

The  opinion  of  the  court  was  delivered  by 
Powers,  J.     On  tlie  Ist  day  of  May,  1871,  the  Lamoille  Valley 
R.  R.  Co.,  the  Montpelier  and  St.  Johnsbury  ^  R.  Co.,  and  tli 
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Essex  County  B.  B.  Co.,  associated  together  for  the  purpose  of 
building  a  rauroad  from  the  Connecticut  River  to  Lake  Champlain, 
and  known  as  the  Yermont  Division  of  the  Portland  and  Ogden^- 
baig  Bailroad  Companj,  in  order  to  raise  money  to  construct, 
complete,  and  equip  their  railroad,  executed  to  Luke  P.  Poland  and 
Abraham  T.  Lowe,  as  trustees,  a  trust  deed  of  their  railroad,  in- 
cluding all  its  real  and  personal  property,  together  with  tlie  tolls 
and  income  and  all  th^ir  corporate  rights  and  franchises,  in  trust 
to  secure  the  payment  of  $2,300,000  in  joint  bonds  issued  by  said 
companies,  with  semi-annual  interest  coupons  attached.  Jn  th^ 
liabendum  it  is  stipulated  that  the  conveyance  is  made  and  accepted 
upon  trnsts,  and  subject  to  limitations  and  conditions : 

First,  to  secure  the  payment  of  the  principal  and  interest  upon 
the  joint  bonds  ratably  and  without  preference,  etc.,  and  further 
^  follows : 

Third.  Upon  trust  until  default  shall  have  been  made  by  the 
parties  of  the  first,  second,  and  third  paitEi  in  payment  of  the  prin- 
<^ipal  or  interest  of  said  bonds,  or  some  of  tnem,  or  until  default 
dial]  have  been  made  in  respect  to  something  herein  a£;reed  or 
required  to  be  done  by  them,  to  suffer  and  permit  the  said  parties 
of  the  first,  second,  and  third  parts  to  possess,  use,  occupy,  manage, 
aud  operate  the  said  railroaa  property,  franchises,  and  appurte- 
nances, and  to  renew,  replace,  ana  repair  the  said  property  and  every 
part  thereof,  and  take,  receive,  and  use  the  tolls,  rents,  issnes,  in- 
comes, and  profits  thereof,  aiid  apply  the  same  to  the  payment  of 
the  current  expenses  of  the  roads,  and  to  the  purchase  of  necessary 
machinery  and  equipment,  or  dispose  of  the  same  for  the  lawful 
uses  of  the  said  parties  of  the  first,  second,  and  third  parts,  in  any 
manner  not  inconsistent  with  this  indenture.  And  the  boards  of 
directors  of  said  several  companies  may  likewise  distribute  and  pay 
any  net  annual  incomes  to  stockholders,  after  providing  for  the  in- 
terest on  any  and  all  bonds  which  said  companies  may  owe. 

Fourth.  Upon  trust  that  in  case  the  said  parties  of  the  first, 
second,  and  third  parts  shall  fail,  neglect,  omit,  or  refuse  to  pay  the 
principal  of,  or  the  interest  upon,  the  said  bonds  or  any  thereof,  as 
the  same  shall  respectively  become  due  and  payable,  and  such  fail- 
ure, neglect,  omission,  or  refusal  shall  continue  for  the  period  of 
four  months  after  the  payment  thereof  shdl  have  been  oemanded 
in  writing,  then  the  said  parties  of  the  fourth  part,  or  either  of 
them,  upon  the  refusal  of  the  other  or  their  successors  in  said  trust, 
may  by  themselves,  or  their  attorneys,  agents,  or  servants  in  that 
behalf,  upon  the  written  request  of  the  liolders  of  a  majority  in 
amount  of  such  bonds  then  outstanding  in  respect  whereof  there 
shall  have  been  any  such  failure,  neglect,  omission,  or  refusal,  enter 
into  and  upon,  andf  take  possession  of,  all,  or,  in  their  or  his  discre- 
tion, any  part  of  the  said  premises  and  property  hereinbefore  de- 
scribed, and  work  and  operate  the  said  railroads  and  receive  the 
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income,  receipts,  and  profits  thereof,  and  out  of  the  same  pay :  Ist 
The  expenses  of  running  and  operating  the  same,  including  there- 
in such  reasonable  compensations  as  they  or  he  may  allow  to  the 
several  persons  employea  or  engaged  in  running  and  superintend- 
ence of  the  same,  and  all  taxes,  assessments,  chai^ges  or  liens  ha?ing 
priority  or  preference  to  the  lien  of  these  presents  upon  the  said 
premises,  or  any  part  the^^eof,  and  a  reasonable  compensation  ta 
the  parties  of  the  fourth  part,  or  their  successors,  or  such  of  than 
as  shall  act  in  the  premises,  for  their  or  his  care,  diligence,  and  re- 
sponsibility in  the  premises,  and  for  the  services  of  such  attorneys 
and  counsel  as  may  have  been  bv  him  or  them  employed,  and  also 
the  expenses  of  keeping  the  said  road  and  appurtenances,  the  loco- 
motives, and  rolling  stock  thereof  in  good  and  sufficient  repair,  etc 
Under  tlie  sixth  trust  specified  the  trustees  were  empowered, 
after  a  default  for  six  months,  and  on  request  of  the  holden  of 
three-fourths  in  amount  of  outstanding  bonds,  to  take  posseasioa 
and  sell  the  mortgaged  premises  at  auction.     On  the  Ist  day  of 
April,  1874,  said  companies  executed  a  second  mortgage  of  the 
same  property  to  the  same  trustees,  to  secure  the  payment  of  joint 
bonds  to  the  amount  of  $1,770,000,  and  upon  the  same  tmsts  as 
those  expressed  in  said  first  mortgage.     About  $125,000  only  in 
bonds  were  issued  under  this  mortga^.      On  the  Ist  day  of  Jan- 
uary, 1875,  said  companies,  jointly  with  the  Lamoille  Valley  Jun^ 
tion  Bailroad  Company  and  the  Maine  Division  of  the  Portknd 
and  Ogdensburg  Kailroad  Companv  executed  a  third,  called  a  con- 
solidated mortgage  of  their  several  railroads  to  said  Poland  and 
Israel  Washburn,  Jr.,  and  P.  H.  Brown,  as  trustees,  to  secure  the 
joint  bonds  of  all  said  companies,  to  the  amount  of  $9,500,000,  and 
upon  like  trusts  to  those  expressed  in  said  first  mortgage.    Abont 
$80,000  of  this  class  of  bonds  were  issued.     The  first-named  three 
companies,   having  expended  the  proceeds    of    all    said  bonds 
and  being  insolvent,  and  said  second  and  said  consolidated  bonds 
being  unsalable,   and   the  sum   of    $500,000    in    money    being 
necessary  to  complete  their  railroad,  on  the  l^th  day  of  July,  1876, 
executed  a  fourth,  called  a  preference  mortage  of  all  the  property, 
rights,  tolls  and  income  described  in  said  first  mortgage  to  said 
Poland,  trustee,  in  trust  to  secure  the  payment  of  $500,000  in 
joint  preference  bonds,  issued  by  said  companies,  and  upon  tlie 
other    trusts  expressed  in  said  first    mortgage.      And    it  was 
provided  in  said  last-named  mortga^  that  no   bonds  should  be 
issued  under  it,  until  the  holders  of  first-mortgage  bonds  to  the 
amount  of  eighteen  hundi'ed  thousand  dollars  should  have  ^^ 
an  agreement  in  writing,  in  the  following  words,  to  wit :  "We, 
whose  names  are  hereto  subscribed,  holders  of  bonds  of  the  onm- 
bers  and  amounts  set  against  our  respective  names,  issued  under, 
and  secured  by,  the  first  mortgage  of  the  Essex  County  R.  R  Ca, 
of  the  Montpelier  and  St.  Johnsbury  B.  E.  Co.,  and  of  tiie  La- 
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moille  Yalley  R.  R.  Co.,  hereby  severally  agree  that  for  the  pur- 
pose of  completing  and  equipping  the  line  of  the  said  several  roads 
to  Lake  Champlain,  in  Swanton,  Yt.,  under  existing  contracts  or 
otherwise,  and  of  paying  the  interest  on  the  debts,  for  the  payment 
of  which  a  portion  of  such  bonds  are  pledged,  the  said  several  rail- 
road companies  may  issue  bonds  to  be  denominated  preference 
bonds,  in  character  like  the  first-mortgage  bonds,  to  the  amount  of 
fire  hundred  thousand  doUars,  secured  by  a  joint  mortgage  of  the 
seyeral  railroads  and  their  equipment  like  unto  the  first  mortgage 
thereof,  which  shall  constitute  and  be  a  lien  on  the  same  prior  to 
the  bonds  held  by  us  severally,  the  mortgage  and  bonds  to  be  made 
to  Hon.  Luke  P.  Poland  as  trustee ;  said  preference  bonds  to  be 
payable,  principal  and  interest,  in  gold,  in  twenty  years,  and  at  the 
option  of  said  companies  after  five  years  from  the  1st  day  of  May^ 
AJ).  1876,  and  to  bear  interest  at  the  rate  of  six  per  cent  per  an- 
num semi-annually.  This  agreement  and  consent  is  not  to  be  bind- 
ing until  the  holders  of  the  first  mortgage  bonds  to  the  amount  of 
eighteen  hundred  thousand  dollars  shall  execute  the  same,  nor  until 
the  trustee  in  the  preference  mortgage,  being  one  of  the  trustees 
of  the  first  mortgage,  shall  consent  hereto  in  writing ;  said  prefer- 
ence bonds  are  not  to  be  pledged  or  sold  for  less  than  their  par 
value  without  the  consent  of  said  trustee,  and  none  of  said  bonds 
are  to  be  issued  by  said  trustee  until  he  is  fully  satisfied  that  the 
said  companies  have  made  such  arrangements  and  contracts  that 
the  issue  of  said  bonds  will  accomplish  the  completion  of  the  line 
to  Lake  Champlain,  and  that  said  companies  will  pay  the  interest 
on  the  debts  for  the  payment  of  which  the  first-mortgage  bonds  are 
pledged,  for  at  least  two  years  from  the  date  of  tne  preference 
Don(u."  And  the  said  paper  was  signed  by  the  holders  of  first 
mortgage  bonds,  stating  tne  numbers  and  denomination  of  the  bonds 
held  by  each,  to  about  the  amount  of  eighteen  hundred  and  seventy 
thousand  dollars.  And  said  Poland  gave  his  consent  as  trustee 
thereto  in  writing,  as  provided  in  said  agreement.     Default  in  the 

S.jment  of  interest  upon  the  first  mortgage  bonds  was  made  in 
ay,  1876,  and  about  that  time  upon  all  classes  of  said  bonds,  and 
October  18,  1877,  this  bill  was  brought  by^  the  trustee  under  said 
preference  mortgage,  asking  to  have  the  priorities  of  said  securities 
ascertained,  an  account  of  all  said  bonds  taken,  and  for  a  proper 
decree  of  foreclosure.  The  bill  also  alleged  that  the  roads  of  said 
companies  were  very  incomplete,  and  must  soon  have  a  very  con- 
siderable expenditure  of  money  thereon,  to  run  with  safety ;  that 
said  companies  were  largely  indebted  to  many  persons,  who  were 
not  secured  upon  the  property,  and  that  if  said  roads  remained  in 
the  hands  of  said  companies,  all  the  earnings  thereof  and  all  the 
personal  property  would  be  taken  for  the  payment  of  such  debts 
and  diverted  from  the  payment  of  the  interest  due  to  mortgage 
bondholders ;  and  that  the  orator,  as  trustee  under  said  preference 
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mortgage,  bad  wholly  declined  to  take  poeseBsion  of  eaid  roads  and 
run  Qiem,  as  trostee,  as  had  the  trustees  under  the  first  mor%aee, 
and  that  they  regarded  it  ^'  as  simply  impossible  for  them  so  to  do, 
without  the  greatest  peril  of  pecuniary  loss  and  ruin  to  themselTe&'' 
The  bill  also  prayed  that  the  court  would  appoint  some  suitable 
person  or  persons  as  receivers  to  take  possession  of  said  roads  and 
property,  and  operate  the  same  imder  the  order  and  protection  of 
the  court  until  a  final  decree  should  be  made  in  the  premises. 

A  cross-bill  was  filed  by  the  trustees  under  the  nrst  mortgage, 
with  like  prayer  for  relief.    The  bill  and  cross-bill  also  oontui^ 
an  allegation  that  the  orator  was  informed  and  believed  that  6iid 
companies,  in  running  and  operating  their  roads,  jointly  became 
and  were  indebted  for  services  and  supplies  furnished  for  such  pur- 
pose to  various  persons  who  claimed  to  have  some  kind  of  equitar 
Die  lien  on  the  roads,  or  the  personal  property  thereon,  or  the 
•earnings  and  income  thereof,  and  that  George  £.  Howe  of  St 
Johnsbury,  Yt.,  and  Capen,  Sprague  &  Co.  of  Boston,  Mass., 
claimed  to  be  creditors  of  that  class,  and  ask^  that  they  might  be 
made  defendants,  to  represent  their  own  claims  and  all  others  hav- 
ing like  claims.    Eecei vers  were  appointed  October  18, 1877,  upon 
the  filing  of  the  original  bill  who  immediately  took  possesion  of 
all  said  property  and  still  hold  it.  The  original  and  cross  bills  were 
answered  by  the  trustees  and  sundry  bondholderis  under  the  con- 
solidated mortgage,  and  by  J.  'R,  Nichols,  a  first-mortgage  bond- 
holder, who  did  not  assent  to  the  preference  mortgage,  and  bv 
Oeor^  £.  Howe,  Capen,  Sprague  &  Co.,  unsecured  creditors  namei^ 
in  said  bills.     These  creditors  also  filed  a  cross-bill,  claiming  a 
priority  upon  the  personal  property  described  in  said  mortgage 
and  upon  the  earnings  of  said  mortgaged  property,  for  the  payment 
of  their  claims.    This  latter  cross-bill  was  answered  by  the  orator 
in  the  original  bill,  and  b^  certain  holders  of  first-mortgage  bonds, 
denying  all  eauity  therein.    It  was  also  demurred  to  bysimdiy 
other  bondholaers.     A  master  was  appointed  to  t^e  an  acoonnt  of 
the  several  classes  of  bonds,  and  an  account  of  the  debts  of  Geoige 
E.  Howe,  Capen,  Sprague  &  Co.,  and  other  creditors  in  said  last- 
mentioned  cross-bill  named,  and  claiming  to  be  preferred  creditoia 
The  cause  was  heard  before  a  chancellor,  at  the  June  Term  of  the 
Court  of  Chancery  of  Caledonia  County,  and  a  pro  forma  decree 
entered  upon  said  cross-bill  of  the  trustees  under  the  first  mortgage, 
in  favor  of  said  trustees,  for  a  foreclosure  against  the  trustees  m 
bondliolders  under  said  second  and  consolidated  mortgages  and  said 
companies.     And,  in  case  such  decree  became  absolute,  the  decree 
further  ordered  a  foreclosure  in  favor  of  said  trustee  under  the 

Jref  ei*ence  mortga^  against  said  companies  and  siica  holders  of 
rst-mortgage  bon£  as  assented  to  the  preference  bonds,  iinl^  said 
preference  w>nds  be  paid  within  a  time  therein  limited,  and  further 
ordered  that  said  trustee  be  subrogated  to  and  hold  all  the  right 
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and  interest  of  said  absenting  bondholders  in  said  first  mortgage,  or 
the  property  covered  by  the  decree  of  foreclosure  upon  said  first 
mortgage,  and  further  ordered  that  the  cross-bill  of  the  preferred 
creditors  be  dismissed.  The  trustees  under  the  consolidated  mort- 
gage, J.  R  Nichols,  a  non-assentihg  first-mortgage  bondholder,  and 
Sie  preferred  creditors  appealed. 

Tne  first  question  presented  upon  this  appeal  is,  whether  the 
preference  bonds  are  entitled  to  the  priority  which  the  parties  con- 
cerned in  their  issue  intended  they  should  have.  Ko  one  of  the  first- 
mortgage  bondholders  who  assented  to  the  issue  of  the  preference 
mortgage  by  the  railroad  companies,  and  who  signed  the  agreement 
above  recited,  dated  April  7, 1876.  is  here  objecting  to  the  priority 
now  claimed  for  the  preference  Donds ;  but  they  stand  in  court 
content  to  have  the  priority  of  the  preference  bonds  accorded  to 
them  as  agreed,  and  the  duty  of  redeeming  their  interest  in  the 
first  mortgage  enjoined  upon  them  as  ordered  by  the  decree  below. 
The  appellant  Nichols  claims  that  by  the  transaction  resulting  in  the 
preference  mortgage,  the  non-assenting  first-mortgage  bondnolders 
alone  now  hold  the  security  of  the  first  mortgage.    The  trustees 
mider  the  consolidated  mortgage  claim  substantially  the  same  thing. 
The  bonds  issued  under  the  first  mortgage  share  ratably  and  with-^ 
oat  preference  in  the  mortgage  security.  The  whole  amount  issued* 
was  $2,300,000.    Those  assenting  to  the  preference  mortgage  in 
ronnd  numbers  amount  to  $1,800,000,  and  the  non-assenting  to 
$500,000.     The  non-assenters,  therefore,  own  five  twenty-thirds  of 
the  nrst  mortgage.    Nothing  can  advance  the  fractional  share  of 
the  non-assenters,  except  an  eztinguishment  of  the  bonds  of  the 
assenters,  or  a  cancellation  of  the  securitv  pledged  for  their  pay- 
ment.   Neither  event  has  transpired.    The  bonds  are  as  valid  now 
as  before  the  execution  of  the  agreement  and  the  preference  mort- 
gage.   The  security  of  the  first  mortgage  is  still  pledged  for  their 
payment,  as  before.    No  attempt  was  made — ^none  could  success- 
fufly  be  made — ^to  give  a  priority  to  the  preference  bonds  over 
those  of  the  non-assenters,  or,  by  a  kind  of  tacking,  to  postpone  the 
consolidated  bonds.     The  assenters  undertook  to  deal  with  their 
own  bonds  and  security  in  a  way  to  improve  their  value.    If  the 
assenters  had  pledged  their  bonds  to  A  for  collateral  security, 
their  ratable   snare  of   the  first   mortgage  would  go   to  the  as- 
ai^ee.    Leave  the  fact  of  the  preference  mortgage  itself  out  of 
view,  and  suppose  that  the  assenting  first-mortgage  bondholders, 
desiring  to  raise  money  to  complete   the   road  and   thus  make 
their  security  valuable,  had  loaned  of  A  $500,000,  and  pledged 
their   interest    in    the    first    mortgage    as    security,  by  an    in- 
strament  as  informal  as  the  agreement  in  question;  would  not 
a  court  of  equity,  as  between  the   parties,  treat  the  agreement 
for  security  as   security?    That  is  precisely  the  efiect  of  this 
agreement.     The  assenters  said  to  me  preference  bondholders, 
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Ton  lend  yonr  money  to  the  companies  to  enable  them  to  com- 
plete their  road  and  take  tibeir  mortgage,  which,  asa  lien  upon  the 
property,  mnst  be  subject  to  all  existing  incombranoes,  and  we  will 
give  jou  as  a  further  security,  our  interest,  or  eighteen  twenty- 
thirds  of  the  first  mortgage,  as  collateraL  We  will  encumber  that 
interest  with  the  burden  of  your  debt  We  agree  that  yoor  bonds 
shall  be  a  prior  lien  upon  the  property.  Is  there  anythmg  in  tkk 
transaction  prejudicial  to  the  rights  of  other  parties  interested  in 
the  property,  or  anything  incapable  of  practical  enforcement  in  a 
court  oi  equity !  The  preference  bondnolders  did  not  hni  their 
money  upon  the  mortgage  by  the  companies  of  a  property  aheady 
hopelessly  buried  under  the  load  of  tm^ee  existing  mortgagefi,  nor 
on  the  credit  of  the  Lasolvent  companies.  They  demanded  eeco- 
rity,  and  the  assenters  undertook  to  ^ve  security.  There  can  be, 
then,  no  question  as  to  the  purpose  of  the  agreement  The  agree* 
ment  is  that  the  preference  bonds  shall  be  a  lien  upon  the  proper^ 
prior  to  the  bonds  held  by  the  assenters — not  prior  in  tim^  bat 
prior  in  order  of  payment.  This  agreement  was  incorporated  into 
the  bonds  themselyes  and  thus  made  them  an  eauitable  mort^a^ 
Jones  Railroad  Securities,  s.  75.  A  lien  upon  me  property  prior 
to  the  bonds  of  the  assenters  could  only  be  created  by  snboroinat- 
4ng  their  lien  to  the  new  lien — ^that  is  by  mortgaging  the  first  as 
security  for  the  second.  There  is  nothing  in  the  estate  of  a  mort- 
gagee that  makes  such  a  mortgage  in  equity  inyalid  or  impofidble. 
Want  of  form  is  immateriaL  ^uity  looks  only  to  the  Babstaaee, 
and  so  moulds  that  into  form  as  to  work  out  the  mtent  of  the  parties. 
A  mere  agreement  to  give  a  mortga^  is  treated  in  equity  as  a 
mortgage.  1  Jones  Mortgages,  ss.  163, 167 ;  Jones  Bailroad  Seen- 
rities,  s.  73  et  seq.  Even  if  the  agreement  imdertakes  to  mortgage 
a  thing  not  in  esse,  equity  will  treat  the  contract  as  a  mortga^ 
when  the  thing  comes  into  being,  and  charge  it  with  a  lien  m 
favor  of  the  party  intended.  Jones  Railroad  Securities,  s.  123,  and 
numerous  cases  there  cited.  When,  therefore,  the  decree  in  ftTor 
of  the  first  mortgage  bondholders  becomes  absolute,  the  assenters 
will  hold  their  interest  charged  with  the  lien  agreed  to  be  given  to 
the  preference  bonds.  An  eouitable  mortgage  will  not  be  npbeld 
which  works  a  wrong  to  third  parties,  but  wnere  dieir  interests  are 
undisturbed  the^  are  enforced  for  the  purpose  of  ezecnting  the  in- 
tent of  the  parties.  Miller  t^.  Rutland  and  Washington  R^dhoadCa 
36  Vt.  452  ;  Jones  Railroad  Securities,  passim.  T?o  cany  ont  the 
intent  of  the  parties  in  this  case  works  no  wrong  to  the  non-assent* 
ers,  as  they  stand  under  the  decree  precisely  as  they  would  if  no 

E reference  moiligage  had  been  made ;  nor  to  the  consolidated  bond- 
olders,  as  they  must  redeem  only  so  much  as  they  yolnntarily  as- 
sumed when  they  took  their  mortgage.  The  inyalidity  of  the 
agreement  is  not  ur^ed  by  the  party  bound  by  it,  and  neitoer  of  the 
appellants  ought  to  be  heard  to  question  it,  much  less  to  profit  by 
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it  Bj  what  sjstem  of  logic  isit  established  that  this  attempt  to 
give  secnrity  is  to  be  held  inoperative  to  effectuate  the  purpose  in- 
tended, but  operative  to  work  a  forfeiture  of  eighteen  twenty-thirds 
of  the  first  mortgage  }  What  has  occurred  to  advance  the  interest 
of  the  non-assenters  from  five  twenty-thirds  to  twenty-tliree  twenty- 
thirds  of  that  morteige?  The  transaction  amounts  to  a  mort- 
gage, or  it  is  altogemer  inoperative.  By  it  the  interest  of  the  a&- 
senters  either  passed  in  pledge  or  did  not  pass  at  alL  If  it  did  not 
pass,  it  remains  where  it  was  lodjzed  before,  and  the  asscnters  still 
own  their  fractional  share  in  the  first  mortgage.  To  say  that  a  court 
of  eaoity  shall  defeat  the  purpose  of  this  s(£eme  that  was  devised, 
and  has  been  operative  to  maxe  the  first  mortgage  more  valuable 
—the  share  of  the  non-assenters  equally  with  the  rest — ^and  at  the 
same  time  declare  that  by  means  of  it  the  share  of  the  non-assent- 
ers, who  have  paid  nothing,  has  been  magnified  fourfold,  is  a  novel 
proposition  to  advance  in  a  court  of  equity.  AH  the  advantage 
that  the  non-assenters  can  reap  from  the  transaction  is  found  in  the 
increased  value  of  their  security. 

The  questions  arising  upon  the  cross  bill  of  George  E.  Howe  and 
others  are  new  in  this  State,  but  are  of  easy  solution.  These  ora- 
tors as  a  class  are  seeking  to  enforce  a  common  ri^ht  against  a  com- 
mon fund  which  they  claim  is,  in  equity,  chargeable  in  their  favor. 
The  bill  is  not  multifarious,  and  these  orators  nave  a  proper  stand- 
ing in  court  They  insist  that  the  companies  were  indebted  to 
them  at  the  time  receivers  were  appointed  for  service  rendered 
and  supplies  furnished  to  the  railroad,  and  that  the  seiz- 
nre  of  tne  property  by  receivers  has  not  defeated  dieir  right 
to  charge  the  chattel  property  and  the  net  earnings  of  the  re- 
ceivership with  the  payment  of  their  claims.  They  predicate  their 
claim  first  upon  sections  101  and  102,  c.  28,  Oten.  Sts.,  which  read : 

^  Section  101.  All  mortgages  of  railroad  franchises,  funiiture, 
cars,  engines,  and  rolling  stock  of  any  kind,  when  properly  exe- 
cuted and  recorded,  shall  be  effectual  to  vest  in  the  mortgagee  a 
valid  mortga^  interest  in  and  lien  upon  all  such  property  without 
delivery  or  (mange  of  possession ;  and  for  the  purpose  of  mortgage, 
all  such  property  shall  be  deemed  part  of  the  realty. 

"  Section  102.  Provided  nothing  in  the  preceding  section  shall 
prevent  such  furniture,  cars,  engines  and  rolling  stock  from  being 
attached  by  any  person  having  a  claim  against  the  corporation 
owning  such  property,  for  an  injury  sustained  on  the  road  of  said 
corporation  bv  reason  of  any  ne^rlect  of  said  corporation,  or  for  ser- 
vices rendered  or  materials  furnished  for  the  purpose  of  keeping 
said  road  in  repair,  or  in  running  the  same,  or  for  any  liabilities  as 
common  carriers,  or  for  the  loss  of  any  property  while  in  the  pos- 
session of  said  corporation  ;  and  such  property,  when  so  attached, 
may  be  taken,  hela  and  din>08ed  of  in  the  same  manner  as  it  could 
have  been  if  that  section  of  this  diapter  had  not  been  passed." 
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At  the  time  the  several  mortgages  aT)ove  described  were  exe 
cnted,  we  liad  no  law  in  this  State  authorizing  the  exectition  of 
chattel  mortgages,  an3  but  for  this  auction  (IQl)  such  mortgage  of 
chattel  propertj^  bv  railroad  companies  would  oe  invalid  as  againet 
creditors  arid  purchasers.  To  obviate  this  embarrassment  section 
101  waJB  piassea,  enabling  railroad  companies  to  make  i  valid  mort- 
gage of  personal  property.  But  section  102  is  a  proviso  to  section 
101.  The  intent  of  the  section  is  that  such  a  mortgage  shall  be  in- 
operative against  the  liabilities  specified.  It  affirms  the. right  to 
attach  the  cliattel  property,  and  hold  and  dispose  of  it  iu  the  same 
manner  it  could  have  been  done  if  that  section  had  not  been  possed. 
If  that  section  had  not  been  passed  such  mortgage,  withoilit  change 
of  possession,  would  be  void  as  to  creditors. 

As  against  the  preferred  creditors,  the  property  remainfi  nnin- 
cuiribered  by  the  mortgage.   .  This  statute  was  m  force  long  before 
the  execution  of  the  mortgages  hereinbefore  describe^l    The  bond- 
holders, therefore,  took  their  security  with  notice  of  its  subordina- 
tion to  the  'rights  of  such  claimants.    In  view  of  the  necessity  of 
a  change  of  possession  to  make  such  a  mortgageeffectua],it  is  dear 
that  no  court  of  equity  would  undertake,  by  means  of  a  receiver- 
ship, to  seize  the  property  and  give  to  the  mortgagee  a  po66e88i(Hi 
that  would  or  could  operate  as  a  substitute  for  the  possession  re- 
quired by  the  statute,  especially  upon  the  ground  avowed  in  thi& 
bill,  that  the  trustee  cannot  afiford  to  take  possession,  and  ash  the 
court  to  do  so  to  prevent  the  exercise  of  this  very  right  of  attach- 
ment which  is  accorded  to  these  creditors.     Such  a  proceeding 
would  work  a  nullification  of  the  statute ;  it  would  be  an  attempted 
overthrow  of  a  legal  nght  and  priority  which  no  court  has  the 
power  to  accomplish.     The  doctrine  is  elementary  that  the  appoint- 
ment of  a  receiver  alters  no  existing  rights  in  respect  to  the  property 
seized.    It  merely  stays  the  enforcement  of  rignts  by  the  parties  in 
interest  for  the  time  being.    It  operates  like  an  injunction  pen- 
dente lite.    By  the  terms  of  the  d^sd  of  trust  the  trustee,  upon  de- 
fault in  the  payment  of  interest  on  the  bonds  for  four  montJis  after 
demand,  and  on  request  of  a  majority  of  the  bondholders,  was  em- 
powered to  take  possession   of  the    property,  rim    and  operate 
the  road,  and  take  the  income.     Counsel  argue  that  this  entiy 
into  possession   was  accomplished  by    the  creation   of  the  re- 
ceivership, that  the  receivers  are  holding  for  the    morfgagees^ 
that  the  receivership  was  the  result  of  a  "  race  of  diligence    be- 
tween the  bondholders  and  these  creditor^  and  that  the  only  right 
accorded  the  creditors  by  the  statute  was  the  right  to  atfsach  the 
property,  if  by  diligence  they  could  reach  it,  before  the  bondholders 
seize  it.     Whatever  might  be  claimed  for  a  possession  by  receiTers, 
established  upon  other  grounds,  it  is  obvious  that  in  this  case  thej 
do  not  hold  solely  for  the  mortgagee.    The  authorized  representa- 
tive of  the  bondholder^  declined  to  take  possession  nnder  his 
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mai^figd  tif^    He  implored  the  ixMut  to  take  poBsenon,  not 
for  him  nor  those  he  represented,  bnt  to  prevent  tnese  creditoiy 
gettm;  IB,  Slid  aflked  the    court  to  liold  the    poBBesfiEioii,  and 
operate  the  road  by  reeeirers  until  a  final  deoee  be  made  iii  the 
premuea.    The  receiven  bold  for  whom  it  maj  concern.    The 
creditors  are  made  parties  defendant  to  the  bill  and  eroes-bill,  thej 
are  asked  to  Bet  forth  and  litigate  their  right,  the j  have  done  eo 
UDoo  proper  aTerments  and  proofis,  and  upon  answer  made  to  their 
coim.    The  final  decree,  therefore,  ^  which  shall  be  made  in  the 
premtees''  will  determine  the  primity  to  this  chattel  property, 
vhich,  among  odier  things,  the  oonrt  is  asked  to  seize.    The  re- 
teiven  hold  for  the  contending  parties — ^for  the  erediton'as  well 
tt  all  others  interested    AHhon^  the  statute  accords  the  right  of 
attadunentr-Hi  right  merely  to  proceed  at  law — still,  this  right  is  to 
have  e&ct  in  equity  if  the  creditors  standing  upon  it  are  summoned 
to  that  fomm  to  establish  it.    It  veiges  npon  serious  trifling  to  say 
to  these  creditors,  you  ought  to  have  attached  this  property,  and 
not  dept  upon  your  rights  a  year  or  more  until  the  court  seized  it. 
It  u  soDJeciing  the  vamaUe  substance  to  technical  mode  and  form, 
and  enabling  crafty  vi^ance  by  the  aid  of  the  official  signature  of 
a  chancellor  to  place  that  yaluable  substance  beyond  the  reach  of 
thoae  entitled  to  it,  not  by  any  adjudication  that  changes  the  char- 
acter of  the  right  itself,  but  a  change  of  venue  that  rendon  the 
statatory  remedy  technically  improper  in  the  new  posture  given  to 
the  property.    Section  102  makes,  the  chattel  property  attachable 
on  a  clum  for  a  p^'sonal  injury  on  die  road.    If  A  receives  a  severe 
injury  by  the  gross  n^ligence  of  the  company,  could  the  company 
Mieen  the  j»operty  from  liability  by  a  "cnange  of  ministry"? 
Could  the  bondholders  wrest  the  property  from  liaoility  by  securing 
lecdrers  npon  an  ex-parte  application  and  hearing,  before  A  bad 
even  had  time  to  take  out  process  ?    Is  this  new  way  of  paying  old 
debts  to  receive  the  sanction  of  a  court  of  equity  f    The  ri^ht  to 
at^ich  the  chattel  property  exists  now  as  perfectly  as  before  the  ap* 
pointment  of  receivers,  but  the  court  adjudged  that  the  best  interest 
of  all  conoemed  would  be  subserved  by  enjoining  the  exercise  of  llie 
right,  and  having  so  determined,  it  is  not  supposable  that  the  court 
would  surrender  the  property  to  an  attaching  officer  now,  thus  end- 
ing all  occasion  for  a  receivership.     The  litigation  of  this  question 
having  bcffun  in  equity,  and  the  court  having  assumed  the  handling 
and  custody  of  the  proi)erty,  the  case  will  be  retained  in  that  court 
for  the  finaJ  determination  of  all  questions  arising  under  the  claim 
of  any  party  interested.     These  creditors  having  a  priority  of  legal 
right  and  tne  creaticm  of  a  receivership  conferring  no  new  rights 
ppon  the  mortgagees,  it  is  for  the  court  to  give  e&ct  to  this  prior- 
ity in  the  admmistration  of  the  property.     The  receivership  is  to 
be  made  chargeable,  as  holding  the  cnattel  property  subject  to  the 
4 A.  AS.  RCaa.— 28 
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prior  right  of  jthese  creditors  to  have  it  made  answerable  to  tiidr 
claim. 

Tbe  master's  report  shows  that  the  chattel  property,  when  t&ken 
by  tlie  receivers,  was  worth  enough  to  satisfy  tnese  preferred  dam 
It  has  been  used  in  the  operation  of  the  road,  and,  oonsecpeDtij, 
some  of  it  has  been  consumed  and  destroyed,  and  all  of  it  much 
worn  and  depreciated  in  value.    Other  property  of  like  kind  has 
to  some  extent  been  supplied  in  its  place,  but  this  is  not  all  available 
to  these  creditors.    The  property  taken  by  the  receivers  was  ample 
securitv  for  the  payment  of  these  creditors.    The  receiverBlnp  mut 
be  made  debtor  accordingly,  and  held  to  respond  from  sack  re- 
eouTceg  as  it  has,  properly  applicable  for  that  purpose.    Thegroirad 
of  the  application  for  tne  receivership  was,  the  danger  that  tbeee 
creditors  would  attach  the  chattel  property,  and  that  aU  its  earaingi 
and  the  earning  of  the  road  would  be  taken  to  pay  the  nnseciired 
creditors.    This  application  could  have  been  fully  answered  by  an 
injunction.     In  that  case,  security  for  consequential  damages  would 
be  furnished  by  bond,  and  the  property  would  have  remained  in 
tiie  custody  of  the  mortgagor,  pending  the  proceedings  to  fore- 
close.   The  receivership  widiout  bond  of  indemnity  cannot  be  per- 
mitted to  operate  differently  upon  the  claims,  rights  and  interests 
of  the  unsecured  creditors  from  an  injunction,  nor  work  a  grater 
embarassinent  upon  the  assertion  and  realization  of  such  daims, 
rights,  and  interests. 

W^e  have  thus  far  considered  the  equity  of  these  creditors  to  have 
this  chattel  property  made  available  to  them,  as  flowing  from  the 
priority  given  them  bv  the  statute  in  question.     But  there  is  another 
ground,  equally  tenable,  upon  which  the  receivership  is  eqnitablj 
bound  to  respond  by  applying  the  net  income  of  the  railroad  prop- 
erty in  payment  of  these  debts.    As  we  have  seen,  this  mortgage  is 
maae  upon  the  trust  that,  until  default  made  in  the  payment  oi  in- 
terest, the  mortgagor  shall  remain  in  possession,  operate  tbe  road, 
take  die  tolls,  rents  and  income,  and  apply  the  same  to  tbe  payment 
of  the  current  expenses  of  the  road,  or  dispose  of  tne  same 
for  the  lawful  uses  of   the   mortgagor.     The  mortgagees  took 
their  security  burdened  with  this  trust.     The  claims  of  wese  cred- 
itors are  "  current  expenses  of  the  road."    They  should  have  beai 
Eaid  by  the  mortgagor  out  of  earnings.     If  the  earnings  had  been 
ept  intact,  and,  on  the  appointment  of  receivers,  had  oeen  deliv- 
ered to  them  in  cash,  woula  not  a  court  of  equity  order  that  they 
be  first  applied  in  satisfaction  of  all  back  arrearages  of  expenses  in- 
curred by  the  mortgagor  in  the  operation  of  the  road  t    The  mort- 
mgeeB  could  not  object,  because  tlicy  agreed  that  these  earning 
^ould  be  so  anplieo.     The  receivership  altered  no  rights  in  this 
respect,  unless  the  doctrine  that  the  "  race  of  diligence  "  gives  to 
the  mortgagees  eamii^  that  they  have  agreed  belong  to  other  w- 
ties,  can  be  upheld.    The  mortgage  of  the  tolls  and  income  does 
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Bot  give  these  earnings  to  the  mortgagee — all  that  passes  under 
such  a  mortgage  is  net  income.     Income  means  what  is  left  after 
paying  the  expenses  of  earning  income.    The  trustee  declines  to  take 
possession,  and  asks  the  court  to  exercise  an  unusual  and  extraor- 
oinary  jurisdiction  in  appointing  receivers.     Seeking  equity,  he 
must  do  equity.    The  court  might  at  the  outset  make  it  a  conmtion 
in  the  appointment  of  receivers  that  these  debts  should  be  paid,  or 
reqnire  security  for  them  to  be  furnished,  or  the  order  can  be  made 
at  any  later  st^  of  the  proceedings.     Fosdick  v.  Schall,  9  Otto, 
235;  Ellis  v.  &ston,  Hartford  &  Erie  E.  R.  Co.  107  Mass.  1; 
Douglass  V.  Cline,  12  Bush.  608 ;  Duncan  v.  Ches.  &  Ohio  R.  R. 
Co.  15  Am.  Law  Reg.,  K.  8.  428,  and  many  other  cases.    No  case 
has  been  cited  to  the  contrary,  and  probably  none  can  be  found. 
By  the  terms  of  the  mortgage,  the  mortgagor  was  bound  to  pay 
these  debts  from  current  earnings.    The  mprtga^d  estate  is  now 
equitably  indebted  for  the  same.     It  would  be  highly  ineouitable 
for  the  receivers  to  take  the  estate,  relieved  of  this  equitable  burden. 
Until  the  mortgagee  takes  possession  of  the  road  he  has  no  right  to 
its  earnings  superior  to  the  mortgagor.     The  earnings  follow  the 
possession.     Whoever  holds  possession  of  the  thing  that  makes 
earnings,  takes  the  earnings  made.     Here  the  receivers  hold  posses- 
sion for  all  parties  in  interest.    The  parties  in  interest  are  the 
mortgagees,  tne  mortgagors,  and  these  preferred  creditors,  and  the 
receivers  must  distribute  net  earnings  among  these  parties,  as  their 
respective  equities  may  appear.     A  large  amount  of  net  earnings 
has  already  been  expended  in  making  new  road,  thus  enhancing 
the  value  of  the  property  as  a  security  for  the  bonded  debt.     This 
chattel  property,  upon  which  these  creditors  have  a  claim  paramount 
to  the  mortgagees,  has  been  used  and  much  of  it  worn  out  in  making 
this  net  income  so  expended.     After  default  in  payment  of  interest, 
tiie  mortgagor  was  suffered  to  remain  in  possession,  and  incur  the 
debts  of  Uiese  creditors  in  repairing  the  road  and  in  running  it  in 
the  fulfilment  of  its  duties  to  the  public.     Can  it  be  said  that  the 
mortgagees  shall  now  be  permitted  to  say  that  they  have  a  superior 
eqnity  to  take  the  benefits  of  these  services,  take  the  use  of  this 
chattel  property,  and  take  the  increased  value  of  their  security, 
without  obligation  to  do  equity  ?     Can  they  return  the  chattel  prop- 
erty in  its  depreciated  condition  in  full  satisfaction  of  the  claims 
of  these  creditors  upon  it  ?    The  mortgagor  has  no  equity  to  the 
net  earnings.     The  question,  then,  is  limited  to  the  relative  rights 
of  the  mortgagee  ana  these  creditors.     As  between  these  parties, 
under  the  circumstances  of  the  case,  it  is  beyond  question  tnat  the 
receivership  is  bound  to  apply  its  net  income  first  to  the  dischai^ 
of  these  claims.     It  is  to  be  noted  that  this  application  of  net  in- 
come is  merely  paying  an  obli^tion  that  equitably  rested  upon  a 
portion  of  the  property  seized  by  the  receivers,  and  which  has  been 
•largely  consumed  to  the  advantage  of  the  mortgagee,  and  thus  con- 


496       POLAITD  t.  LAICOILLX  YALLXT  B.  B.  00.  XT  AL. 

muned  upon  tha  mortgagee's  express  reauerti  and  that  net  income 
k  tha  only  reBonrce  in  the  first  instance  tnat  is  properly  i^plicable 
to  the  discharge  of  any  debt  of  the  receivership  except  expense 
of  operation.  The  Sapreme  and  Circuit  Courts  of  die  United 
States  have  repeatedly  promulgated  this  doctrine,  and  the  highest 
oonrts  of  many  of  the  States  have  concurred  in  it  Seecases  supra. 
If  any  case  denies  the  doctrine,  it  has  not  been  shown  to  us. 

What  creditors  under  the  statute  have  this  preferred  right  to 
attach  this  chattel  property!  It  is  clear  that  construction  ex- 
penses are  excluded  m  section  102.  It  is  dear  that  general  credit- 
ors are  excluded.  The  statute  (section  101)  makes  the  mortga^ 
valid  against  all  creditors,  except  those  especially  enumerated  in 
section  102.  Eyery  liability  niecifi^ed  in  section  102  grows  out  of 
the  actual  operation  of  the  roaa.  It  is  a  matter  of  ^neral  notoriety 
that  the  construction  and  operation  of  railroads  give  rise  to  great 
conflicts  of  interest  between  security-holders,  which  portena  im- 
minent peril  to  the  wages  of  ocnployees.  This  statute  was  intended 
as  a  protection  to  them.  It  was  tne  purpose  of  the  Legislature  to 
protect  a  class  of  employees  who  could  not  protect  themselves.  The 
protection  afforded,  however,  is  in  derogation  of  the  rights  of  other 
creditors,  and  therefore  cannot  be  extended  by  construction  beyond 
the  class  of  creditors  specified.  Lehigh  Coal  and  Navigation  Co. 
V.  Central  Railroad  Co.,  2  Stewart,  252 ;  Pennsylvania  and  Dela- 
ware  Railroad  Co.  v.  Leuffer,  84  Pa.  St.  168.  In  nearly  all  the 
States,  statutes  of  similar  import  exist,  all  having  the  same  object 
of  giving  protection  to  a  class  of  operatives,  who,  scattered  along 
the  line  of  a  railway,  are  engaged  in  a  service  that  precludes  sharp 
watchfulness  over  the  solvency  and  honesty  of  their  employers,  and 
lack  the  means  and  opportunity  of  guarding  their  own  interests. 
The  master  has  made  a  list  of  claims  for  services  rendered  and 
materials  furnished  in  repairing  and  operating  the  road.  Some  of 
the  cUimants  named  in  this  list  might,  from  the  duties  they  are 
generally  understood  to  perform,  be  properly  excluded  from  the 
preference  accorded  by  the  statute,  such  as  the  cashier  and  pay- 
master, and  perhaps  some  others.  But  the  difficulty  is,  that  al- 
though the  mortgagees  interested  to  defeat  the  allowance  of  these 
claims,  appeared  before  the  master  by  counsel,  and  made  specific 
objection  to  many  claims,  yet  so  far  as  appears,  they  made  no  ob- 
jection to  any  claim  enumerated  in  this  list.  No  exception  to  the 
report  raising  any  question  upon  this  list  of  claims  has  been  filed. 
No  suggestion  is  made,  in  brief,  or  arrament,  by  any  of  the 
numerous  counsel  who  have  been  heard,  uiat  this  list  of  claims  in- 
cluded any  claimants  not  entitled  to  share  in  the  privilege  given  by 
the  statute.  It  is  not  the  business  of  the  court  to  purge  a  list  of 
claims  that  the  parties  do  not  question,  but  we  are  to  treat  it  as  the 
parties  treat  it,  namely,  as  conceded  to  be  correct.  Some  of  the 
claimants  have  taken  promissory  notes  for  the  amount  of  their 
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idebto.  Taking  a  note  for  an  antecedent  debt  is  in  this  State  pre- 
sQmably  a  payment  of  the  debt ;  bat  the  qoestioD  10  one  of  intent. 
If  the  debt  is  one  that  carries  a  security  or  pricmty,  it  is  not  to  be 
presQined  that  a  mere  change  in  the  form  of  the  indebtedness  was 
intended  to  defeat  its  priority,  when  the  debtor  is  eonfeseedly  in- 
solvent. The  statute  must  be  construed  in  a  way  to  carry  out  the 
intent  of  the  Legislature.  When,  therefore,  it  acoords  a  priority 
to  claims  for  ^  services  rendered  or  materials  furnished  f oar  ike  pur- 
pose of  keepiiu^  said  road  in  repair  or  in  running  the  same,"  it  is 
not  to  be  exten&d  beyond  the  obvious  import  of  the  language  used. 
Services  rendered  in  seeping  the  road  in  repair  might  be  construed 
so  as  to  include  the  officials  of  the  road,  but  it  was  the  intent  of  the 
Legislature  to  include  only  such  persons  as  were  engaffed  in 
manual  labor  in  making  repairs.  Services  rendered  in  runmng  the 
road  includes  the  same  class  of  operatiyes  and  employees.  The 
•dividing  Hne  is  between  services  rendered  in*  the  official  and  ex- 
ecutive management  and  authority  over  the  work  of  making  repairs 
and  running  tne  road,  and  such  laborers  and  employees  as  do  this 
work«  The  employers  are  excluded,  the  employees  included.  Such 
is  the  rule  adopted  in  other  states  having  similar  statutes.  Thus 
directors  are  excluded.  The  superintendent  who  is  an  employee  in 
his  relation  to  the  corporation,  is  an  employer  in  his  relation  to  the 
work  of  repairing  and  running  the  road.  He  is  the  alter  020  of 
the  corporation  itself.  He  is  not  within  the  privilege  of  the 
statute.  Jones  Bailroad  Securities,  s.  580.  Nor  is  the  civil 
engineer.  Pennsylvania  and  Delaware  Bailroad  Co.  1^.  Leuffer, 
«upra :  Brockway  v.  Innes,  89  Mich. ;  Jones  Bailroad  Securitiesy  s. 
580.  J^or  heads  of  departments,  general  agents,  and  attorneys. 
Jones  Bailroad  Securities,  supra,  and  as  the  latter  claimants  cannot 
,gain  a  priority  oyer  general  creditors  for  their  services^  they  cannot 
flain  it  lor  rent  of  offiees  and  stationery  used,  or  telegraphing  ordered 
by  them.  Such  expenses  are  usual  and  proper  in  the  operation  of 
a  railroad,  so  are  the  services  of  directors  and  attorneys,  but  they 
Are  general  debts  of  the  corporation.  It  is  said  tliat  the  charges  for 
printing  tickets,  bill-heads,  posters,  time-tables,  etc,  ought  to  be 
treated  as  materials  furnished  in  running  the  road.  It  would  be 
rather  difficult  to  classify  such  supplies  as  materials  furnished  for 
keeping  the  road  in  repair.  The  word  materials  has  substantially 
the  same  meaning  when  used  in  connection  with  the  work  of  re- 
pairing that  it  does  in  the  work  of  running  the  road,  and  means 
such  supplies  as  are  indispensable  in  making  repairs  upon  the  road 
or  its  equipment,  and  are  annexed  to  the  propert;^  and  become  part 
of  it.  or  are  eonsomed  by  it,  in  its  use,  such  as  iron,  ties,  himW, 
wood,  coal,  oil,  etc  The  same  word  is  used  in  the  statute  giving 
a  lien  upon  buildings,  steamboats,  mills,  factories,  machinery,  etc., 
to  mec^nics  and  material-men.  The  statute  creating  mechanics' 
liens  belongs  to  the  same  class  of  legislation  as  the  statute  in  ques- 
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tion.  It  Las  the  same  general  object,  applies  to  the  same  clasB  of 
perBons,  and  works  out  sabBtantiallj  the  same  relief.  The  me- 
chanic has  a  lieu  by  law,  provided  be  follows  it  b?  his  attachment 
of  the  property.  The  railroad  employee  has  a  lien  bj  law,  if  he  first 
makes  attachment  and  thereby  creates  it.  In  the  latter  case,  a  lien 
upon  the  road-bed  and  superstmcture  would  be  of  little  valne  to 
the  creditor,  and  hence  the  ri^ht  to  acqnire  it  by  attachment  is 
limited  to  such  property  as  can  oe  made  practically  ayailable. 

The  CTOund  and  reason  of  giving  to  a  creditor  wno  has  famished 
materiam  for  repairing,  erecting,  or  operating  a  factory  a  lien  npcm 
it  or  its  machinery,  is,  that  such  supplies  have  been  incorporated 
into  the  building,  and  thus  not  only  lost  their  identity  as  cnattels^ 
but  have  increased  the  value  of  the  principal  thing  to  whidi  they 
are  annexed.  Stout  v.  Sawyer,  37  Mich.  318 ;  Grrosz  v.  Jadison,  5 
Daly,  468.  Philips  liens,  passim.  If  a  printer  who  supplied 
posters  and  tickets  to  officials  running  a  steamboat  or  a  theatre, 
could  fasten  a  mechanic's  lien  upon  the  boat  or  building,  upon  the 
theory  that  he  had  furnished  materials  for  such  structures  within 
the  meaning  of  the  statute,  he  could  gain  a  like  priorUy  in  this 
case.  Such  is  not,  however,  the  construction  given  to  this  word  as 
used  in  the  statute  relating  to  mechanics'  liens,  and  it  ought  not  to 
be  so  construed  in  the  statute  in  qu^tion.  The  word  made  use  of 
(materials),  looked  at  in  connection  with  the  general  purpose  of  the 
statute,  clearly  refers  to  supplies  of  a  dmerent  nature  from 
printers'  bills  or  printed  matter. 

The  decree  below,  dismissing  the  crosfr-bill  of  the  preferred 
creditors,  must  be  reversed,  and  such  of  them  as  have  brought  them- 
selves within  the  statute  are  entitled  to  relief. 

In  view  of  the  condition  of  the  road  and  its  duties  to  the  public 
and  its  security-holders,  a  reasonable  time  should  be  allowed  to  the 
parties  in  interest  to  provide  for  the  payment  of  these  claims  with- 
out serious  embarrassment  to  the  operation  of  the  road,  and  failing 
to  make  such  provision,  the  chattel  property  named  in  the  statute 
should  be  sold  under  the  order  of  the  court,  and  the  proceeds 
ratably  applied  in  payment  of  these  ckims,  and  if  any  part  thereof 
then  remains  unsatisned,  the  net  earnings  of  the  receivership  must 
be  applied  to  extinguish  the  same. 

Tne  cause  is  remanded,  with  mandate  embodying  the  views  h&ein 
expressed. 

See  Delaware,  etc.,  R  R  Oo.«.  Oxford  Iron  Ck>.  and  note  1  Am.  ftBog. 
R.  R  Cas.  205.  WilUamBon  «.  Washington,  etc.,  R  R  Co.,  1  Am.  &  Eog. 
R  R  Cas.  498.  Gibert «.  Washington,  ete.,  R  R  Co.,  Am.  &  Sng.  R  R 
Cas.  612.    Taylor  v.  Pfaila.,  eto.,  R  R  Co.,  1  Am.  &  Bng.  R  R  Gas.  688. 
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Mastbbson 
The  Webt  End  Narrow  Gauge  R.  R.  Co.,  Appellant. 

(72  Mutouri  BeporU,  842.     October  Term,  1880.) 

A  railroad  company,  under  an  unrecorded  license  from  the  owner,  but- 
▼eyed,  located  and  partly  graded  its  road  across  a  tract  of  land,  and  then 
raspeoded  work.  The  owner  afterward  executed  a  mortease,  which  covered 
the  strip  appropriated  by  the  company,  to  a  person  who  had  no  actual  notice 
of  the  company*8  rights  or  of  the  work  done.  Edd,  that  he  was  not  bound 
by  the  license. 

Prior  to  default  in  the  payment  of  a  debt  secured  by  mortgage,  the  mort- 
gsgpe  has  no  right  to  forbid  the  mortgAgor  or  his  licensee  from  doing  any 
work  on  the  mortgaged  premises  which  will  not  impair  their  value  as  security. 
But  after  default  he  may,  and  under  s«>me  circumstances  equity  requires  that 
he  shall,  interfere.  Thus,  if  he  knows  that  a  railroad  company  is  building 
its  road  across  the  premises,  under  a  parol  licensie  or  an  unrecorded  deed 
given  by  the  mortgagor  prior  to  the  default,  it  is  his  duty  to  notify  the 
oomiiany  of  his  rights,  ana  to  forbid  the  further  prosecution  of  the  work.  It 
he  fails  to  do  this,  and  the  company  afterward  makes  expenditures  upon  the 
work,  the  license  of  the  mortgagor  will  be  held  to  be  his  license  also. 

Appeal  from  St.  Louis  Court  of  Appeals. — The  case  is  reported 
in  5  Mo.  App.  64. 

Affirmed. 

Jeff.  Chandler  for  appellant. 

Defendant's  predecessor  acqaired  absolute  title  to  the  premises 
in  controversy  by  the  license  irom  Gay,  the  then  owner.  Yerbal 
permission  from  the  owner  to  a  railroad  company  to  take  land  for 
railroad  purposes  followed  by  ocenpation  by  the  company,  consti- 
tutes complete  and  absolute  dedication.  1  Waji:.  Stat.,  326,  §  1 ; 
Washbnm  on  Easements,  (3  £d.)  185.  The  right  that  a  railroad 
company  takes  is  simply  an  easement,  though  expressed  to  be  a  fee 
simple;  (Kellogg v. Malin,  50  Mo.  496 ;)  ana  may  be  verbally  given 
either  at  common  la^  or  under  the  statute.  Washburn  on  Ease- 
ments, 179,  §  10 ;  Seifert  v.  Withington,  63  Mo.  577.  'A  railroad 
company  cannot  condemn  when  verbal  consent  can  be  had.  Wag. 
Stat.,  328,  §  1 ;  Lind  u  Clemens,  44  Mo.  540 ;  Ells  v.  Pacific  E.  K. 
Co.,  51  Mo.  200;  Cunningham  v.  Pacific  E.  E.  Co.,  61  Mo.  35  ;  Han. 
and  St.  Jo.  R.  R.  Co.  v.  Muder,  49  Mo.  165 ;  K  C,  St.  Jo.  and  C. 
B.  R.  R.  Co.  V.  Campbell,  62  Mo.  585.  Therefore,  verbal  assent 
of  the  owner  becomes  a  substitute  for,  and  equivalent  to  a  condem- 
nation, and  vests  the  same  title  in  the  corporation  that  condemna- 
tion would.  Possession  lieing  su£Scient  to  consummate  dedication, 
no  notice  is  necessary,  but  everv  one  is  presumed  to  have  notice  of 
a  highway.    Patterson  v.  Artnurs,  9  Watts,  154 ;  Washburn  on 
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Easements,  70.  When  a  man  bays  a  piece  of  land  with  a  radroad 
on  it,  he  tiJces  the  knd  com  onere,  and  cannot  recover  for  the  orig- 
inal taking.  Hentz  v.  Long  Island  K.  R.  Co.,  13  Barb.  646; 
Washburn  on  Easements,  70 ;  Central  R  R  Co.  v.  Hetfield,  29  N. 
J.  L.  (5  Dntcher)  206.  Snch  incumbrance  might  be  a  breach  of 
the  covenant  in  the  deed  against  incumbrances,  but  would  not 
authorize  a  suit  in  ejectment.  Kellogg  v»  Malin,  50  Mo.  496. 
Bat  die  evidence  shows  that  even  after  plaintifE  bought  the  land 
he  demanded  damages  for  the  land,  and  not  the  land  itself.  He 
assented  to  the  land  l)eing  used,  and  demanded  instead  of  the  land 
money  therefor,  which  was  and  is  inconsistent  with  a  claim  for 
the  land.  The  slightest  assent  to  the  use  of  the  land  for  a  railroad 
will  defeat  ejectment  Provolt  n.  Ch.^  R  I.  and  P.  R  R  Co.»  57 
Mo.  261. 

Leverett  BeU  and  W.  K  Thompson  for  respondent 

PlaintifPs  record  title  is  complete..  He  had  no  actual  notice  of 
the  location,  partial  constructiixi  or  existence  of  the  railroad  aeross 
the  premises  until  May  17th,  1875,  when  he  first  visited  the  prop- 
ertr.  The  defendant  relies  upon  a  parol  license,  an  unrecorded 
right,  to  defeat  the  title  of  plaintiff,  who  is  a  purchaser  for 
vtuue  without  actual  notice.  The  burden  of  proof  is  upon  the  de- 
fendant to  establish  the  enstenoe  of  such  a  state  of  facts  at  the  in- 
ception of  plaintiff's  title  in  May,  1874,  as  in  law  constituted 
constructive  notice  to  plaintiff  of  the  rights,  if  any,  vested 
in  tlie  St  Louis  and  Florissant  R.  R  Co.  by  me  parol  license  from 
Gay.  It  may  be  conceded  that  if  in  Mav,  1874,  there  had  been  a 
completed  railroad  across  the  premises  m  operation  with  trains, 
etc.,  these  facts  would  have  constituted  actual  possession  of  the 
premises,  under  the  parol  license,  and  would  have  been  construc- 
tive notice  to  piaintin  of  the  rights  of  the  railroad  company.  The 
case  made  by  the  testimony  in  this  case  bears  a  different  aspect. 
Merritt  v.  N.  R  R  Co.,  12  Barb.  605.  Ejectment  is  the  proper 
i^medy.    Walker  v.  R  R  Co.,  57  Mo.  375. 

HoiTOH,  J. — This  is  an  action  of  ejeetment  to  recover  a  strip  of 
gronnd  sitilated  in  the  city  of  8t  Louis,  upon  which  the  railroad  of 
defendant  is  located. 

Both  parties  claim  under  William  T.  Gay.  At  the  trial  in  the 
circuit  court  tlie  plaintiff  read  in  evidence  a  deed  of  trust,  dated 
Mav  27th,  1874,  and  recorded  May  29tl],  1874,  executed  by 
William  T.  Gay  and  wife  to  A.  M.  Britton,  trustee,  to  secure  to 
plaintiff  a  principal  note  of  $29,000,  due  in  five  years,  and  ten  semi- 
annnal  interest  notes,  all  executed  and  delivered  by  said  Gay  to 
plaintiff,  and  of  even  date  with  the  deed  of  tmst,  conveyingti  tract 
of  land  embracing  the  premises  sued  for;  also  the  deed  of  WilKam 
T,  Oay  and  wife,  by  said  trustee,  dated  June  8th,  1875»  reooided 
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Jane  9tli,  ISTS^  conveying  to  plaintiff,  pursuant  to  a  sale  made 
under  said  deed  of  trust,  said  tract  of  land.  TeBtimony  was  given 
bj  plaintiff  tending  to  ahow  ^^that  he  never  had  actual  notice,  nor 
actual  knowledge,  nor  actual  information,  that  a  railroad  had  been 
surveyed,  or  located,  or  in  part  or  in  any  manner  constructed 
upon  the  premises  sued  for,  until  his  first  visit  to  the  premises, 
wiiieh  occurred  about  three  weeks  before  June  8th,  1875."  The 
value  of  the  m<xithly  tents  and  profits  and  the  amount  of  danuiges 
were  established,  and  plaintiff  rested  his  case. 

The  defendant  ^ve  in  evidence  a  deed  from  William  T.  Gay  and 
wife  to  the  St.  Louis  and  Florissant  R.  R.  Co.,  dated  September  19th, 
1874,  recorded  September  23d,  1874,  conveying  in  consideration 
of  $1,  tlie  right  of  way  for  said  railwav,  alone  and  upon  the 
premises  sued  for ;  also  docnmentary  evidence  showinjg  mat  the 
defendant  had  succeeded  to  the  rights  of  the  St.  Louis  and  Florissant 
B.  K.  Co.  Oral  evidence  was  given  on  defendant's  behalf  tending 
to  show  tliat  in  1872  the  St.  Louis  &  Florissant  R.  R.  Co.  surveyed 
and  located  its  railroad  upon  the  premises  sued  for  with  the  verbal 
permission  of  William  T.  Gay,  and  subsequently  in  1873  the  right 
of  way  across  said  premises  for  said  railroad  was  conveyed  by  deed 
of  said  Gay  to  said  company ;  said  deed,  however,  was  never  re- 
corded and  was  lost,  and  the  deed  of  September  19tli,  1874,  read 
in  evidence,  was  in  lieu  thereof.  In  1873  some  grading  was  done 
by  the  company  along  the  Kne  of  the  railroad  and  upon  the  prem- 
ises sued  for.  The  work  was  suspended  in  that  year  by  reason  of 
the  panic,  and  in  1874  the  last  work  on  the  road  by  the  St.  Louis 
and  Florissant  R.  R.  Co.  was  performed,  and  said  corporation  became 
insolvent,  and  in  January,  1 875,  its  property,  etc.,  was  sold  under 
a  mortgage  dated  August  20th,  1874,  and  purchased  by  Idonberger, 
and  by  him  conveyed  to  the  defendant  February  1st,  1 875,  and  in  1 875 
<}ef endant  entered  and  commenced  work  upon  the  premises  in  ques- 
tion, and  put  in  culverts  and  erected  trestle  work  and  finished  the 
embankment  and  laid  the  iron  and  ties,  so  that  upon  Mav  29th,  1875, 
the  first  construction  train,  and  on  June  12th,  1875,  the  first  pas- 
eenger  train  passed  over  the  premises,  and  thereafter  defendant 
fenced  in  the  premises.  The  plaintiff  never  objected  to  defendant's 
operations  until  about  a  montn  after  the  cars  commenced  running, 
when  he  demanded  payment  for  the  land  in  dispute. 

It  does  not  plainly  appear  wlien  the  road  was  eompleted  so  as  to 
be  ready  for  the  cars,  nor  does  it  appear  when  the  default  occurred 
in  the  payment  of  the  notes  made  by  Gay  to  the  plaintiff,  for 
which  tiie  land  sued  for  was  sold  by  the  trustee,  Britton. 

The  circuit  court  rendered  judgment  for  the  defendant,  which 
was  reversed  by  the  court  of  appeals,  and  the  defendant  nas  ap- 
pealed to  this  court.  The  court  of  appeals  held  that  as  the  plaintiff 
took  the  trust  deed  without  notice,  actual  or  constructive,  of  the 
rights  of  the  Florissant  R.  R.  Co.,  to  which  the  defendant  sue- 
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ceeded,  he  was  entitled  to  recover,  and  that  the  facts  stated  in  the 
record  did  not  bring  the  defendant  within  the  mle  laid  down  in 
Provolt  V.  Railroad,  57  Mo.  256,  and  Baker  v.  Raihroad,  57  Ho. 
265.  In  this  o{)inion  we  fully  concur ;  but  as  the  case  is  to  be  re- 
tried, we  think  it  proper  to  add  a  few  observations  upon  the  hitter 
point. 

It  is  very  dear  that  none  of  the  acts  done  by  the  railroad  com- 
pan  J  upon  the  land  sued  for,  prior  to  default  in  the  payment  of  the 
debt,  or  interest,  secured  by  me  trust  deed,  called  for  any  action 
on  the  part  of  the  plaintiff,  who  was  the  beneficiary  in  said  deed, 
even  if  he  had  known  of  them.  Prior  to  the  default  of  the  mort- 
gagor, the  mortgagee  had  no  right  to  forbid  the  mortgagor  or 
his  licensee  from  doing  any  work  on  the  mortgaged  premiBefi, 
which  did  not  impair  the  value  of  the  land  as  security  for  the  debt 
If  it  dearly  appeared,  however,  that  after  the  trustee,  by  reason  of 
default  in  the  payment  of  any  of  the  interest  notes,  became  entitled 
to  take  possession  of  the  land  for  the  beneficiary,  the  defendanf b 
road  was  in  process  of  construction  and  not  completed,  asd  the 
plaintiff  had  knowledge  that  the  defendant  was  building  its  road 
under  a  parol  license,  or  an  unrecorded  deed  given  or  made  prior 
to  the  default,  we  think  it  would  have  been  the  duty  of  the  plain- 
tiff to  have  notified  the  defendant  that  there  had  been  a  default  in 
the  payment  of  the  not^s,  and  that  he  was  entitled  to  the  pofisession 
of  the  land,  and  forbade  the  further  prosecution  of  tlie  work.  This 
duty  results,  as  we  think,  from  the  nature  of  the  estate  of  the 
mortgagee.  A  mortga^,  in  this  State,  is  a  mere  security  for  the 
debt,  and  notwithstanding  the  local  title  is  nominally  in  tne  mort- 
gagee, the  mortga^r  is  still  considered  the  owner  and  entitled  to 
the  possession  until  default.  Woods  v.  Hilderbrand,  46  Mo.  2S4. 
Sucn  being  the  law,  we  do  not  think  it  would  be  equitable  to 
permit  a  mortgagee  to  lie  by  after  the  default  of  the  mortgagor, 
and  see  a  valuable  and  costly  improvement  erected  upon  the  mort- 
gaged premises,  by  a  third  party,  in  good  faith,  under  a  lioense 
from  tne  owner  of  the  land,  making  no  objection  whatever,  and 
when  the  structure  is  completed,  deprive  sucn  party  of  its  enjoj- 
ment.  In  such  case,  we  tnink  the  license  of  the  owner  should  be 
held  to  be  the  license  also  of  the  mortgagee. 

The  judgment  of  the  court  of  appeals  will  be  affirmed,  and  tlu* 
cause  remanded  to  the  circuit  court  for  a  new  trial  All  the  jndg<^ 
concur. 
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V. 

* 
Thohab  M.  Shiblet. 

(64  Taoi  Btp^rt9, 126.    Dee0nii>er  17,  1880.) 

• 

FMBdiog  a  rait  begun  by  appellee  against  the  Waoo  and  N.  W.  Ry.  Co.,  July 
16, 1870,  the  Houston  and  Texas  C.  R.  R.  Co.  entered  into  a  contract  with  the 
former  road  to  ud  in  its  construction.  For  a  debt  thus  contracted  the 
Wico  and  N.  W.  R.  R.  Co.  was  sold  under  a  deed  of  trust  given  to  the  Hous- 
ton and  T.  C.  R.  R.,  and  the  latter  road,  at  the  sale  in  February,  1878,  became 
the  purchaser  of  the  property  and  franchises  of  the  Waco  and  N.  W.  R  R. 
Afterwards,  in  Hay,  1878,  an  act  of  the  legisUture  was  passed  for  the  merger 
of  the  two  roads,  making  the  sold-out  road  a  part  of  the  purchasing  road. 
Afterwards,  in  January,  1877,  the  Houston  and  T.  C.  R  R.  wan  made  a  party 
defendant,  charging  that  the  contract  between  the  roads  was  illegal,  fraudu- 
lent snd  ultra  vires,  and  seeking  to  make  the  purchasing  road  liable  for  the 
debts  of  the  Waco  and  N.  W.  R.  R.    Held^ 

1.  Ordinarily,  a  consolidated  corporation,  for  the  purpose  of  answering  for 
the  liabilities  of  the  old  corporations,  is  deemed  the  same  as  each  of  its  cod- 
stitaents,  and  may  be  sued  under  its  new  name  for  their  debts  as  if  no  change 
bad  been  made  in  the  name  or  organization  of  the  original  corporation;  but 
this  mie  is  restricted  to  voluntary  consolidations. 

2.  The  foundation  of  the  liability  of  a  consolidated  corporation  for  the 
debts  and  liabilities  of  the  constituent  corporations  must  rest  on  agreement, 
either  express  or  implied. 

3.  The  act  of  merger  was  not  passed  by  the  legislature,  or  accepted  in 
contemplation  of  an  agreement  between  the  companies,  but  because  tne  trust 
«le  had  divested  the  Waco  and  N.  W.  R.  R.  Co.  of  all  its  property  and 
franchises,  and  that  the  purchaser,  being  a  corporation,  needed  for  that  rea- 
son only,  leprislative  sanction  to  Authorize  it  to  operate  the  rosd. 

4.  If  the  Houston  and  T.  C.  R.  R.  Co.  exceeded  its  powers  in  acquiring 
the  property,  it  was  a  consummated  transaction  and  could  be  impeached,  if  at 
all  for  that  reason,  by  the  state  alone. 

5.  The  purchasing  road  by  its  contract  assumed  only  the  lisbilities  created 
by  the  Waco  and  K.  W.  R.  R.  in  the  constructioTi  nf  its  road  after  its  first 
contract  was  made  with  the  Houston  and  T.  C.  R  R.  Co. 

6.  That  the  act  of  merger  did  not  affect  the  rights  of  either  stockholdera 
or  creditors. 

7.  That  by  acceptinir  the  conditions  of  the  act  of  consolidation,  the  Hous- 
ton and  T.  C.  R.  R.  Co.  did  not  subject  itself  to  pay  the  liabilities  of  the 
8old-out  road. 

Bee  original  opinion  for  a  charge  of  the  court  on  the  subject  of  exemplary 
damages,  held  erroneous.  At  common  law,  except  in  actions  for  hrpsch  of 
promise  of  marriage,  the  motives  or  conduct  of  tne  party  breaking  the  con- 
tract cannot  be  made  a  ground  for  awarding  exemplary  damagps.  Opinions 
of  an  elementary  writer  *  on  this  subject  referred  to  in  the  opinion  on  motion 
for  rehearing  and  disapproved. 

The  constitution  of  1866  did  not  prevent  the  franchise  of  a  railway  com- 
pany from  being  mortgaged  and  sold  under  a  decree  of  foreclosure,  or  by  % 
trustee  empowered  to  sell. 

*  Field  on  Damaires.  p.  57. 
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The  refusal  of  a  witneet  to  answer  a  material  questioii  should  not  be  per* 
mitted  by  the  officer  taking  depositions. 

The  question  whether  a  deposition  should  be  excluded  became  of  tbe 
failure  of  a  witness  to  anawer  a  questioa^  is  to  a  Utfge  extent  left  to  the  dit- 
cretioa  of  the  court;  it  should  not  be  excluded  for  any  casual  omiadoii  to 
answer,  an  unimportant  ^t!^estion. 

See  conclusion  of  original  opinkm  for  a  case  where  it  was  error  to  permit  a 
•deposition  to  be  read,  because  of  the  failure  of  the  deponent  to  answer  qnei- 
tiuns. 

Appeal  from  McLellin.  Tried  below  before  fke  Hon.  C.  C. 
Alexander. 

On  the  19th  day  of  July,  A.  D.  1869,  the  Waco  Tap  R.  R  Ca, 
afterwardB  called  the  Waco  and  Korthwestem  B.  B.  Go.,  entered 
into  a  written  contract  with  the  appellee,  Thomas  IL  Skirle;, 
whereby  Shirley  undertook  to  construct  the  railway  for  the  com- 
puiy  from  Bremond  to  Waco.  It  was  to  be  completed  in  two 
Tears.  About  April  1,  1870,  the  railroad  company  notified 
Shirley  that  he  would  no  longer  be  recognized  as  oonlxsctor  on  the 
road. 

On  the  16th  day  of  July,  A.  D.  1870,  Shirley  filed  his  suit 
against  the  Waco  Tap  B.  B.  Co.  for  damages  occasioned  bj  a 
breach  of  the  contract,  which  he  allies  was  madb  by  the  railzoad 
company. 

At  the  fall  term,  A.  B.  1878,  of  the  district  court  of  HeLennan 
•county,  a  trial  was  had,  which  resulted  in  the  jury  returning  this 
verdict :  "  We,  the  jury,  find  for  the  plaintiff  m  the  sum  of  G^i 
thousand  fire  himdred  and  nine  dollars  and  forty-one  cents,  being 
principal  and  interest  on  reserved  per  cent  and  work  actuallj  done, 
and  for  actual  damages  in  the  sum  of  fifty-four  thousand  and 
■one  dollars  and  nine  cents ;  also,  for  exemplaiT  damages  in  llie 
sum  of  thirty-seven  thousand  and  five  hundred  dollars;  and  fur- 
ther, find  that  the  mortgage  be  foreclosed  against  the  Waco  and 
Northwestern  B.  B.  Ck>.  and  the  Houston  and  Texas  Central  B. 
B.  Co." 

Judgment  was  rendered  in  accordance  with  the  verdict  foreclos- 
ing the  mortgage  on  the  railroad  extending  from  Sremond  to 
Waco,  road-bed,  right  of  way,  superstructure,  rights  andpropertks 
and  franchises  thereof,  for  the  payment  of  the  sum  of  f 8,509.41; 
and  for  the  other  amounts  f oimd  by  the  jury,  a  general  judgment 
was  entered  against  the  Houston  and  Texas  Central  By.  Co.,  to  be 
enforced  by  execution  in  usual  form. 

After  the  termination  of  Shirley's  eonnection  with  theVacc 
Tap  B.  B.  Co.  as  contractor,  on  the  10th  day  of  Juney  1871,  the 
Houston  and  Central  By.  Co.  entered  into  a  contract  wWi  tbe 
Waco  Tap  B.  R  Co.,  then  known  as  the  Waco  and  Korthwestem 
B.  B.  Co.,  whereby,  for  the  considerations  expressed  in  the 
contract,  the  Houston  and  Texas  Central  By.  Co.  undertook  to 
build  and  construct,  and  did  build,  construct  and  complete  tbe 
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railroad  from  Biemoad  to  Waoo  for  tha  Waco  and  Korthwestera 
RRCo. 

An  indaeeizifflit  moviiig  the  Houston  and  Texas  Central  By,  Co. 
to  undertake  tlie  bnilding  of  the  railroad  aeeina  to  have  been  the 
ezecntion  and  deliyery  to  it  of  a  bond,  payable  January  1, 1878^ 
for  the  Bnm  of  $600,000,  in  gold,  made  oy  the  Waco  and  North- 
western  B.  B.  Co.  The  payment  of  this  bond  was  aecnred  by 
a  deed  in  trust,  whereby  the  Waco  and  Northwestern  B.  B.  Co. 
oonvejed  to  Peter  W.  Gray  and  Benj.  A.  Botts  ^^  all  and  singular 
the  fieyeral  tracts  and  parcels  of  land  which  now  are,  or  may 
hereafter  be,  or  oaostitate  the  site  of  the  railway,  turn-outs,. 
side-tracks,  depot  grounds  and  appurtenances,  and  all  lands  which 
now  are  or  may  hereafter  constitute  and  be  a  part  of  the  road,  and 
the  rights  of  way  hereof  from  the  town  oi  Bremond,  where  it 
ocmneds  with  the  road  of  the  Houston  and  Texas  Central  By.  Co.^ 
to  the  depot  grounds  in  the  city  of  Waco,  on  the  east  side  of  the 
Brazos  river,  and  thence  as  authorized  by  the  charter  of  the  party 
of  the  first  part  (the  Waco  and  ]N  orthwestem  B.  B.  Co.), 
and  also  the  cross  ties  and  other  superstructure  work  which 
has  been  or  may  hereafter  be  placed  and  built  on  the  line  of 
road  aforesaid;  and  also  all  and  sin^lar  the  chartered  rights, 
privileges  and  franchises  of  eyery  kind  granted  to  the  party 
of  the  first  part  (the  Waco  and  1n  orthwestem  B.  B.  Co!)  by 
acts  of  the  legislature  of  the  state  of  Texas,  which  now  are 
poGseaaed  by  the  party  of  the  first  part,  or  to  which  they  may  here* 
after  becon^  entitled  under  said  acts  and  the  laws  of  Texaa 
relating  to  railroads." 

The  Houston  and  Texas  Central  By.  Co.  completed  the  con*^ 
strnction  of  the  line  of  railroad  from  Bremond  to  Waco  during  the 
year  1872. 

The  bond  for  $600,000  in  ^old  matured  January  1, 1873,  and 
the  Waco  and  Korth  western  K.  B.  Co.  made  default  in  its  pay- 
ment 

A  sale  imder  the  deed  in  trust  was  made  by  Gray  and  Botts^ 
trustees. 

It  was  admitted  in  the  record,  ^^  that  all  said  documents,  to  wit : 
said  contract,  supplemental  contract,  bond  and  deed  in  trust,  were 
duly  and  legally  executed,  and  that  the  sale  under  the  deed  in 
trust,  made  by  Gray  and  Botts,  was  regular  and  in  conformity  witli 
the  said  deed  in  trust.  That  said  sale  was  made  by  the  said  trus- 
tees, Gray  and  Botts,  on  the  4th  day  of  February,  A.  D.  1873,  and 
that  at  said  sale  the  Houston  and  Texas  Central  By.  Co.  became 
the  purchaser  of  the  property  in  said  deed  in  trust  mentioned,  for 
the  sum  of  four  himdred  thousand  doUars,  and  the  trustees  there- 
upon executed  a  deed  conyeying  all  and  singular  the  trust  prop- 
erty to  the  Houston  and  Texas  Central  By.  Co. 
On  the  24th  day  of  May,  1873,  the  Houston  and  Texas  Central 
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By.  Co.  procured  the  passage  of  an  act  of  the  legisktnre  of  the 
state  of  Texas,  by  whi<ui,  so  far  as  the  legislature  coald  lawfalhr 
effect  it,  the  said  W.  &  N.  B.  Co.  was  merged  into  the  said  H. 
&  T.  C.  R.  Co.,  and  thereafter  constituted  a  part  of  the  same, 
tliere  being  no  provision  made  in  said  act  of  merger  for  the  debts 
of  the  said  W.  &  N.  R.  Co. 

On  the  22d  daj  of  April,  a.  d.  1876,  the  Honston  and  Texas 
Centrd  By.  Co.  was  made  a  parbr  to  this  suit,  by  an  amended  pe- 
tition iiled  on  that  day,  wherem  tne  plaintiff  Shirley  averred  ^^  that 
all  said  acts  and  doings  in  and  about  said  contracts,  sale  and  pur- 
chase between  said  W.  &  N.  B.  Co.  and  said  H.  &  T.  C.  B.  Co. 
being  illegal  and  fraudulent  and  ultra  vires,  therefore  no  title  or 
right  to  the  property  of  said  W.  &  N.  B.  Co.  passed  to  said  H.  & 
T.  C.  B.  Co.  thereby,  and  that  said  H.  &  T.  C.  B.  Co.  acquires  its 
rights  to  hold  and  enjoy  the  rights  and  benefits  of  the  property 
and  franchise  of  said  \V.  &  N.  K.  Co.  through  said  act  of  merger 
as  aforesaid  only,  and  by  no  other  right  or  authority.  And  by  vir- 
tue of  said  act  of  mer^r  and  consohdation  of  said  W .  &  N.  K.  Co. 
into  said  H.  &  T.  C.  K.  Co.,  the  latter  is  bound  to  pay  your  peti- 
tioner all  his  claims,  demand  and  damages,  with  interest  thereon, 
and  his  proper  costs  in  this  behalf  expended  as  hereinbefore  set  up, 
the  same  as  said  W.  &  N.  B.  Co.  was  bound  and  liable  before  said 
merger." 

The  Houston  and  Texas  Central  By.  Co.  pleaded — 

1.  A  general  dcmuiTer. 

2.  The  general  denial. 

3.  The  statute  of  limitations. 

4.  The  manner  by  which  it  acquired  the  property  of  the  Waco 
and  Northwestern  K.  B.  Co. 

5.  That  the  Houston  and  Texas  Central  By.  Co.  was  a  bona  fide 
purchaser  of  all  the  property  for  value  paid  without  notice,  etc 

6.  Several  matters  of  estoppel  on  the  part  of  plaintiff. 

7.  And  adopted  the  allegations  contained  in  the  answer  of  its 
co-<]efendant,  tiie  Waco  and  Northwestern  B.  E.  Co. 

A  motion  for  a  new  trial  overruled,  and  defendant  gave  notice 
of  appeal.  This  appeal  was  prosecuted  by  the  Houston  and  Texas 
Central  By.  Co. 

The  charge  of  the  court  on  the  subject  of  exemplary  damages 
was  as  follows : 

^*16.  A  private  corporation  is,  like  an  individual,  punishable  by 
exemplary  damages  for  wrongful  acts  done  in  a  fraudulent,  malio- 
ions  or  oppressive  manner ;  bnt  in  order  that  it  be  held  responsible, 
it  must  be  shown  that  it  authorized  the  act  done,  sanctioned  it  in 
the  manner  reanired  for  the  performance  of  official  acts  afterward, 
with  a  knowleoge  of  tlie  facts,  or  that  it  was  done  by  an  authorized 
agent  in  the  performance  of  an  act  authorized  by  tne  corporation. 

*'  17.  Malicious,  fraudulent  or  oppressive  acts  done  by  an  agent 
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of  a  corporationy  done  after  the  breach  of  a  contract  by  the  cor* 
poration,  and  not  in  pursuance  of  its  instructions,  cannot  be  con- 
sidered as  a  basis  for  exemplary  damages  against  a  corporation  from 
the  manner  of  breaking  a  contract." 

The  acts  complainea  of,  from  which  it  was  claimed  that  a  right 
to  exemplary  damages  resulted,  consisted  of  what  it  was  claimed 
was  an  "  intentional  eross  breach  of  a  contract." 

Exhaustive  and  abte  arguments  for  rehearing  were  filed  by  coun- 
sel for  appellee,  devoted  chiefly  to  a  discussion  of  the  evidence. 
Their  length  precludes  insertion. 

Gteo.  Goldthwaite,  for  appellant. 

B.  B.  Beeves,  for  appellee. 

I.  If  the  deed  from  Gray  and  Botts  to  the  Houston  and  Texas 
Central  By.  Co.  vested  the  title  in  said  company  to  the  property 
therein  conveyed,  the  land  grant  from  the  state  to  the  W  aco  Tap 
B.  B.  Co.,  and  its  existence  as  a  corporation,  and  its  corporate 
powers  and  franchises,  did  not  pass  to  tne  Houston  and  Texas  Cen- 
tral By.  Co.  by  said  deed,  but  were  derived  from  the  act  of  merger ; 
and  when  the  Houston  and  Texas  Central  By.  Co.  accepted  the 
menzer  without  providing  for  the  liabilities  of  the  W.  &  N.  "W.  B. 
B.  Co.,  it  became  liable  thereby  to  tlie  plaintiff  for  the  damages 
claimed  in  his  suit.  Act  of  merger,  May  24, 1873,  Special  Laws, 
p.  581 ;  Atkinson  v.  The  Marietta  and  Cinn.  B  B.  Company,  15 
Ohio  St.,  21-35 ;  Chicago  B.  B.  Co.  v.  Moffitt,  75  111.,  528 ;  Thomp- 
son  V.  Abbott,  etc.,  61  Mo.,  176 ;  Eldrid^e  v.  Smith,  34  Vt.,  490, 
ioid  other  cases  referred  to  under  first  assignment. 

II.  By  accepting  the  acts  of  merger  and  its  benefits,  without 
providing  for  flie  payment  of  the  liabilities  of  the  Waco  Tap  and 
tf orthwestem  B.  K.  Co^,  the  Houston  and  Texas  Central  By.  Co., 
as  its  successor  and  representative,  became  bound  for  all  said  lia- 
bilities in  the  same  way  that  tlie  Waco  and  Northwestern  By.  Co. 
was  bound  before  the  merger.  Waco  Tap  B.  B.  Co.  v.  Shirley, 
45  Tex.,  325 ;  Gordon  v.  Jones,  27  Tex.,  620  ;  Hays  v.  The  H.  & 
G.  N.  B.  B.  Co.,  46  Tex.,  280 ;  Graham  v.  Boder,  5  Tex.,  149 ; 
The  H.  &  G.  IT.  B.  B.  Co.  v.  Bandall,  Supt.  Ct.  Texas,  Law  Jour- 
nal, November  22, 1878,  No.  18,  n.  278 ;  50  Tex.,  254.  That  a 
corporation  may  be  guilty  of  such  acts  as  to  subject  itself  to  ex- 
emplary damages.  Const.,  art.  16,  sec.  26 ;  Hall  v.  O'Mallay,  49 
Tex.,  73.  As  to  exemplary  damages,  Sedg.  Meas.  Dam.,  pp.  38, 
39,  565,  note ;  Field  on  Dam.,  p.  66 ;  The  New  York  and  New 
Haven  B.  B.  Co.  v.  Schuler,  etc.,  34  N.  T.,  30 ;  Paine  v.  Lake 
Erie  and  Lou.  B.  B.  Co.,  31  Ind.,  283 ;  Columbus,  etc.,  B.  B.  Co. 
V.  Powell,  40  Ind.,  37 ;  57  111.,  528 ;  61  Mo.,  176. 

III.  The  verdict  of  the  jury  for  the  exemplary  damages  was  for 
A  sum  less  than  that  claimed  by  appellee  in  his  petition,  and  was 
warranted  by  law  and  the  facts  in  evidence,  showing  that  the  de- 
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Bj.  Co.  procured  the  passage  of  an  act  of  the  l^isl: 
state  of  Texas,  by  whicm,  so  far  as  the  l^slatare^  co- 
effect  it,  the  said  W.  &  N.  B.  Co.  was  merged  intc 
&  T.  C.  R.  Co.,  and  thereafter  oonstitnted  a  part 
tliere  being  no  provision  made  in  said  act  of  merger 
of  the  said  W.  &  N.  R.  Co. 

On  the  22d  day  of  April,  a.  d.  1876,  the  Hohf 
Central  By.  Co.  was  made  a  party  to  this  snit,  bj  : 
tition  iiled  on  that  daj,  wherem  the  plaintiff  Shirlc 
all  said  acts  and  doings  in  and  about  said  contrat 
chase  between  said  W.  &  N.  B.  Co.  and  said  E 
being  illegal  and  fraudulent  and  ultra  vires,  th 
right  to  the  property  of  said  W.  &  N.  B.  Co.  p 
T.  C.  R  Co.  thereby,^  and  that  said  H.  &  T.  C. 
rights  to  hold  and  etijoy  the  rights  and  beneii 
and  franchise  of  said  W.  &  N.  K.  Co.  througl 
as  aforesaid  only,  and  by  no  other  right  or  an' 
tue  of  said  act  of  merger  and  consohdation  o^ 
into  said  H.  &  T.  C.  B.  Co.,  the  latter  is  b^ 
tioner  all  his  claims,  demand  and  damages 
and  his  proper  costs  in  this  behalf  expende 
the  same  as  said  W.  &  N.  B.  Co.  was  bor 
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merger. 
The  Houston  and  Texas  Central  By.  ^ 

1.  A  general  dcmuiTer. 

2.  The  general  denial. 

8.  The  statute  of  limitations. 

4.  The  manner  by  which  it  acqui 
and  Northwestern  K.  B.  Co. 

5.  That  the  Houston  and  Texas 
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6.  Several  matters  of  estoppel 

7.  And  adopted  the  allegatir 
co-defendant,  tlie  Waco  and  Nf 
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The  charge  of  the  court 
was  as  follows : 

"16.  A  private  corpor? 
exemplary  damages  for  - 
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fendaat,  iSbe  H.  Sc  T.  C.  R.  R.  Co.,  its  officers  and  agents,  by  Hs 
authoritjTy  were  gatlt j  of  such  aet«  of  malioey  fraud  and  oppreanoa 
in  the  breadi  of  Che  ooolnet  with  appdlee,  aa  to  make  it  liable  for 
said  damages. 
E.  A.  McEenney,  aho  for  appefflee. 

I.  The  f  ranchiae  did  not  paaa  to  appellant  hv  tbe  oonyejanoe  of 
Gray  and  Botts.  50  Tex.,  552 ;  S  Redfield'a  American  Rj.  Gsfies, 
Sammary  of  Editor,  990;  6  B.  Men.,  1;  Green's  Brice^a  Ultia 
Vires,  808. 

II.  The  franchise  was  a  valuable  right  conferred  on  appellaiit  by 
the  state,  at  the  expense  of  the  W.  &  K.  B.  Co^  and  ttuondi  i^ 
its  creditors.  The  franchise  would  have  enabled  the  W.  &  N. 
B.  Co.  to  acquire  more  property  with  which  to  satisfy  its  oeditoi^ 
but  the  state,  by  consent  of  WT  &  K.  R.  Co.,  took  away  its  exist- 
ence, thereby  ametmg  the  creditors ;  therefore  the  state  substitated 
appellant,  with  its  consent,  for  W.  &  N.  R  Co.  The  lialnlity  of 
the  appellant  necessarily  follows,  ui>on  its  acceptance  of  the  merger, 
and  the  act  of  mei^r  inevitably  includes  that  liability.  Act  of 
mei^r.  Special  Laws,  1873,  p.  581 ;  Stephenson  t^.  T.  K.  R  Co., 
42  Tex.,  162 ;  Green's  Brice^s  Ultra  Vires,  p.  546,  par.  HI,  IV; 
Green's  Brice's  Ultra  Vires,  p.  638,  and  p.  526  et  seq.;  Indian- 
apolis, Cin.  &  L.  R.  t9.  Jones,  29  Ind.,  465. 

III.  The  act  of  mer^  is  a  complete  immersion,  or  bnrial,  of 
the  W.  and  N.  R.  Co.  mto  the  body  of  appellant,  through  the  ooa- 
sent  to  the  prior  conveyance  and  transfer  of  frandiise.  Then  the 
debts  and  Labilities  of  the  W.  and  N.  R.  Co.  must  follow  the  body 
wherever  it  goes.  Act  of  merger.  Special  Laws,  1873,  p.  581  (as 
the  books  do  not  show  such  anomer  act  of  l^islation — except,  per- 
haps, 29  Indiana,  465 — ^itself  is  the  only  authority  in  point). 

I V.  Every  purported  act  of  the  W.  and  N.  R.  Co.,  of  anj  kind, 
after  merger,  though  in  name  of  W.  and  N.  R.  Co.,  was^  m  fact, 
the  act  of  appellant,  through  its  directors. 

Gould,  Assooiatb  Justiob. — ^This  suit  was  originally  instituted 
against  the  "Waco  and  N.  W.  R.  R.  Co.,  to  recover  certain  anms 
alleged  to  be  due  f<»*  work  done  under  a  contract  with  the  Waco 
Tap  R.  R.  Co.  to  construct  its  road  from  its  junction  with  tbe 
Houston  and  Texas  Central  Ry.  to  the  city  of  Waco,  and  to  recover 
damages,  actual  and  exemplary,  for  an  alleged  breach  of  said  eon- 
tract.  When  formerly  before  this  court  on  appeal  by  the  Waco 
and  N.  W.  R.  R.  Co.,  it  was  decided  that  under  nis  contract  Shir- 
ley had  no  equitable  mortgage  on  the  roadbed,  etc.,  for  any  dam- 
ages he  might  be  entitled  to  for  breach  of  contract,  but  that  he 
had  such  equitable  mortage  for  sums  due  him  under  the  con- 
tract and  not  paid.  45  Tex.,  355.  It  was  also  decided  that  in 
estimating  the  damages  sustained  by  plaintiff  by  the  breach  of  the 
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eoatiiet  his  fatnre  profits  under  the  oontraet  thereby  lost  were  to 
be  taken  into  oonsideration. 

After  the  case  was  remanded  to  the  district  court,  the  Houston 
and  Texas  Oentral  Rj.  Co.  was  made  a  party  defendant,  it  being 
claimed  that  the  Waco  and  N.  W.  By.  Co.  had  been  consolidated 
therewith  and  merged  therein  by  an  act  of  the  legislature.  May  24, 
1873;  that  by  reason  thereof  the  Central  enjoyed  the  property  and 
franchise  of  the  Waco  road,  and  was  bonnd  to  pay  petitioner's 
demands,  including '  damages  and  interest      There  were  other 

S-onnds  on  which  it  was  sought  to  charge  the  H.  and  T.  Central 
J.  Oql,  but  it  is  not  materitd  to  state  them. 

The  result  of  the  trial  this  time  was  a  verdict  in  the  plaintiff's 
favor  for  $8,509.41  due  under  the  contract— for  $54,001.09  actual 
damages,  and  $37,500  exemplary  damages — and  judgment  was  ac- 
cordingly rendered  foreclosing  the  equitable  mortgage  claimed  for 
the  smn  just  named,  and  awarding  execution  against  the  Houston 
and  Texas  Central  for  the  amount  of  damages,  actual  and  exem- 
plary. 

To  the  extent  of  the  $8^509.41,  proved  to  be  due  and  secured  by 
mortgage,  the  judgment  is  not  complained  of,  but  all  further  lia- 
bilitv  on  its  part  is  denied  by  the  appellant. 

The  act  of  May  24, 1873,  is  as  follows : 

"  An  act  to  provide  for  the  merger  of  the  Waco  and  Northwestern 
Ry.  Co.,  with  its  properties,  rirfits,  privileges  and  franchises,  in 
the  Houston  and  Texas  Central  Ky.  Co.'' 

Ssa  1.  Be  it  enacted,  etc.:  That  the  said  Waco  and  Northwest- 
em  R.  R.  Co.  is  hereby  merged  in  the  Houston  and  Texas  Central 
Ry.  Co.,  and  the  said  Waco  and  Northwestern  R.  R,  is  hereby 
made,  to  all  intents  and  for  every  purpose  in  law,  a  part  of  the 
Houston  and  Texas  Central  Ry.  And  the  Houston  and  Texas  Central 
Ry.  Co.  is  hereby  authorized  and  empowered  to  operate,  manage 
and  control  the  said  Waco  and  Northwestern  R.  R.  in  the  same 
manner  as  every  other  part  of  the  said  Houston  and  Texas  Central 
Ry.;  and  shall  nave  the  right  to  continue  the  construction  of  said 
railroad  from  the  city  of  Waco  in  a  northwesterly  direction,  in  ac- 
cordance with  the  terms  of  the  charter  of  the  said  W  aco  and  North- 
"western  R.  R.  Co.;  and  the  said  Houston  and  Texas  Central  Ry. 
Co.  shall  possess  and  enjoy  all  the  properties,  rights,  franchises  and 
privileges  belonging  and  neretofore  granted  to  the  said  Waco  and 
Northwestern  R.  R  Co. 

8eo.  2.  This  act  of  consolidation  is  passed,  and  shall  become  op- 
erative, on  condition  that  said  consolidated  road  diall  not,  in  either 
of  its  branches,  be  sold,  leased  or  rented  to,  or  consolidated  with, 
any  other  parallel,  competing  or  converging  railroad ;  and  that  said 
company  snail  not  purcnase,  own  or  control  any  such  parallel,  com- 
peting or  converging  road ;  and  upon  the  still  further  condition 
4  A.  &  £.  R.  Cas.— 29 
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that  the  portion  of  said  Korthwestem  Railroad  not  yet  built,  if 
built  at  all  by  said  company,  shaU  be  conBtmcted  and  put  in  ofsot 
tion  within  the  time  required  by  the  charter  of  said  road;  vA 
ahould  the  general  line  oi  the  portion  of  said  road  not  jet  bmlt, 
pafia  within  five  miles  of  any  established  county  seat,  then  said  road 
shall  run  to  said  county  seat,  and  said  company  shall  establifih  and 
keep  a  depot  for  freight  and  passengers  within  one-half  mile  of  the 
business  portion  of  said  town,  on  condition  that  the  right  of  way 
through  said  town,  and  sufficient  ground,  not  less  than  fineen  acres, 
for  switches,  turn-outs,  and  such  Duilding  as  may  be  necessary  and 
proper,  shall  be  furnished  to  said  company  free  of  chai^;  pro- 
vided, that  said  company  shall  not  be  compelled  to  construct  said 
road  within  one-half  mile  of  any  county  seat  where,  from  natural 
obstacles,  it  is  impracticable  to  do  so ;  out  in  such  case  said  road 
shall  run,  and  a  oepot  be  established,  as  near  said  town  as  sach  nat* 
Ural  obstacles  will  admit ;  and  should  the  \\ne  of  said  road  be  defi- 
nitely located  through  any  county  before  the  permanent  location  of 
the  county  seat  thereof,  tnen  it  snail  not  be  necessary  for  said  road 
to  be  so  varied  from  its  line  as  to  run  within  one-half  mile  of  said 
town. 

Seo.  3.  This  act  shall  take  effect  and  become  operative  upon  the 
acceptance  by  said  company  of  the  conditions  herein  stated. 

Approved  May  24,  1873. 

On  the  subject  of  the  rights  and  liabilities  of  the  appellant,  the 
court  instrncted  the  jury  as  follows : 

^'  20.  That  the  papers  and  documents  in  evidence  show  a  ?alid 
title  in  the  Central  Ky.  Co.  to  the  existing  property  therein  con- 
veyed, 60  far  as  the  plaintiff  is  concerned,  and  whicn  the  plaintiff 
has  DO  right  in  this  action  to  question  on  account  of  want  of  au- 
thority to  convey  and  receive,  and  there  is  no  evidence  of  allega- 
tions of  fraud  in  the  conveyances,  and  it  is  not  deemed  necessary 
or  proper  to  submit  the  issue  of  estoppel  raised  by  the  pleadings^ 
in  view  of  the  law  and  the  evidence. 

"  21.  But  you  are  charged,  that  the  act  of  the  l^islatnro  in  evi- 
dence before  you,  merging  the  Waco  and  Northwestern  R  R  Co. 
in  the  Houston  and  Texas  Central  Ry.  Co.,  and  the  acceptance  of 
said  act  and  its  benefits  by  said  last  named  corporation  (which  ia 
not  controverted  J,  the  Houston  and  Texas  Central  Ry.  Co.  became 
liable  for  all  obligations  of  the  Waco  Tap,  and  its  nominal  succes- 
sor, the  Waco  and  Northwestern  R  R.  Co.,  whether  in  debt  w 
damages ;  and  in  forming  your  verdict,  if  for  plaintiff,  you  will  find 
yonr  verdict  in  terms  against  the  defendants,  the  Waco  and  North- 
western R.  R.  Co.  and  the  Houston  and  Texas  Central  Ry.  Co." 

The  papere  and  documents  referred  to  show  that  in  October, 
1871,  pending  this  suit,  the  Houston  and  Texas  Central  entered 
into  an  original  and  supplementary  agreement  with  the  Waco  and 
Northwestern  R.  R.  Co.,  to  aid  in  the  construction  and  completion 
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of  its  road,  under  which  the  ^aco  road  became  largely  indebted  to 
the  Central,  said  indebtednees  being  secnred  bj  a  oeea  of  trust,  in- 
'  eluding  ita  road-bed,  right  of  way,  depot  ffronnds  and  appurte- 
nances, etc,  and  all  its  ^^  chartered  rights,  privileges  and  franchises 
of  every  kind,  wanted  to  the  party  of  the  first  part  by  acts  of  the 
legislature  of  the  state  of  Texas,  which  are  now  possessed  by  the 
\rjLTtj  of  the  first  part,  or  to  which  they  may  hereafter  become  en- 
titled under  said  acts  and  the  laws  of  Texas  relating  to  rail  roads.'' 
X  sale  was  had  under  the  deed  of  trust,  on  February  4,  1873,  at 
which  sale  the  Central  became  the  purchaser,  and  received  from 
the  trustees  a  conveyance  of  the  property  and  franchises  specified 
in  the  deed  of  trust.  It  was  after  this  sale  and  purchase  that  the 
special  act  of  the  legislature  of  May  24,  1873,  was  passed. 

Ordinarily  the  consolidation  of  two  railroad  corporations  is  ac- 
complished by  agreement  under  legislative  authority ;  the  terms  of 
consolidation  providing  for  the  riguts  of  both  creditors  and  stock- 
holders of  the  original  corporations.  Says  a  recent  text  writer: 
^'  The  consolidated  corporation,  for  the  purpose  of  answering  for 
the  liabilities  of  the  old  corporations,  is  deemed  the  same  as  each 
of  its  constituents,  and  may  be  sued  under  its  new  name  for  their 
debts  as  if  no  change  had  been  made  in  the  name  or  organization 
of  the  original  corporation."  Jones  K.  K.  Securities,  sec.  415. 
Evidently  a  voluntary  consolidation  is  intended.  An  examination 
of  the  authorities  cited  by  the  author,  as  well  as  those  cited  by  ap- 
pellee in  support  of  the  charge  of  the  court,  will  show  that  they 
are  all  cases  of  consolidation  by  agreement  under  legislative  sanc- 
tion. Evidently  such  a  consolidation  cannot  be  accomplished  in 
disregard  of  the  rights  of  creditors  or  stockholders,  and  accordingly 
either  in  the  statute  authorizing  or  in  the  agreement  consnnimatmg 
such  consolidation,  stipulations  are  inserted  for  the  protection  of 
Ihoee  rights.  And  even  if  neither  statute  nor  agreement  makes 
mention  of  creditors,  the  consolidated  corporation  is  held  to  have 
assumed  the  liabilities  of  its  constituents.  Pierce  on  Am.  B.  K. 
Law,  p.  503,  citing  1  Am.  Bail.  Cas.,  96,  notes. 

But  dearlv  the  purchaser  of  property  at  a  sale  under  an  execu- 
tion or  deed  of  trust  assumes  no  personal  liability  for  the  debts  of 
the  former  owner ;  and  if  by  such  a  purchase  the  chai-tered  rights 
and  corporate  existence  and  privileges  of  a  corporation  pass  under 
the  control  of  the  purchaser,  it  still  does  not  follow  that  its  liabili- 
ties also  attach  to  him.  Vilas  v.  Milwaukee,  etc..  By.  Co.,  17 
Wis.,  513 ;  Smith  v.  Chicago  and  N.  W.  By.  Co.,  18  Wis.,  22 ;  Mor- 
gan Co.  et  al.  V.  Thomas  et  al.,  76  111.,  147. 

The  laws  of  this  state  allow  a  railroad  corporation  to  encumber 
by  deed  of  trust  for  the  payment  of  its  debts  and  legal  liabilities,  its 
■*' road-bed,  track,  franchise  and  chartered  rights  and  privileges,"  to 
be  deemed  an  entire  thing  and  to  be  sold  as  such ;  and  ^^  tlio  pur- 
chaser or  purchasers  at  such  sale  and  their  associates  shall  be 
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deemed  and  taken  to  be  the  trae  owners  of  said  diarter,  a&d  oor^ 
poraton  under  the  same,  and  Tested  with  all  the  powers,  ri^tB,priyi' 
leges  and  benefits  thereof,  in  the  same  measure  and  to  the  same  ei- 
tent  as  if  they  were  the  original  corporation  of  said  oompany;  and 
shall  have  power  to  construct,  complete,  equip  and  work  the  road 
npon  the  same  terms  and  under  the  same  conditions  and  nBtrio> 
tions  as  are  imposed  by  their  charter  and  the  general  laws  of  the 
state/'    Pasch.  Dig.,  art.  4912 ;  R.  C,  art  4260. 

It  is  provided  that  such  sale  shall  not  pass  to  the  purchaier  wj 
right  to  recover  of  ^^  former  stockholders  any  sums  which  may  re- 
main due  npon  their  subscriptions  of  stock,  but  said  stockhoiden 
shall  continue  liable  to  pay  tne  same  in  discharge  and  liquidation 
of  die  debts  due  by  the  sofd-out  company. ''  The  directors  of  the 
sold-out  company  at  tiie  time  of  sale  are  made  ^^  trustees  of  the 
creditors  ana  stockholders  of  the  sold-out  company,  and  dball  have 
full  powers  to  settle  the  a&irs  of  the  sold-out  company,  collect  and 
pay  the  outstanding  debts,  and  divide  among  the  stockholders  the 
money  and  other  property  that  shall  remain  after  the  payment  of 
the  debts  and  necessary  exp^ises ;  and  the  persons  so  constituted 
trustees  shall  have  authority  to  sue  by  the  name  of  the  trusteeB  of 
such  sold-out  company,  and  may  be  sued  as  such,  and  shall  be  jointly 
and  severally  responsible  to  the  creditors  and  stockholders  of  snch 
company,  to  the  extent  of  its  property  and  effects  that  shall  oome 
to  their  hands.  And  no  suit  pending  for  or  against  any  railroad 
company  at  the  time  that  the  sale  may  be  made  of  its  road-bed^ 
track,  franchise  and  chartered  privileges,  shall  abate,  but  the  same 
shall  be  continued  in  the  name  of  the  trustees  of  the  sold-ont  com- 
pany."   Pasch.  Dig.,  arts.  4915,  4916 ;  R.  C,  4262-5. 

The  plain  intent  of  the  statute  is  to  transfer  the  road-bed,  tracks 
franchise  and  chartered  rights  entire  to  the  purchaser  and  asso- 
dates,  upon  their  adopting  the  form  of  organization  prescribed  in 
the  charter  and  complying  with  its  other  requirements ;  and  to  re- 
mit creditors  unsecured  by  lien  to  their  remedy  against  such  aasetfr 
as  pass  to  the  trustees  of  the  sold-out  company. 

tinder  this  statute  it  is  believed  that  a  number  of  railroads  in 
this  state  have  been  sold  out  and  purchased  by  individuals,  who 
have  proceeded  to  organize  and  manage  the  corporation  under  the 
original  charter.  Galveston  R.  R.  v.  Cowdrey,  11  Wall.,  459-474. 
Not  only  the  road-bed  and  other  mortgaged  property,  but  the 
franchise  to  operate  a  road  and  the  very  corporate  existence  of  the 
sold-out  railroad  passes  to  the  new  organization  by  virtue  of  the 
statute.  ^  Ordinarily  such  purchaser  and  associates  need  no  further 
legislation.  But  in  this  case  the  secured  creditor,  itself  a  railroad 
corporation,  became  the  purchaser.  The  statute  does  not  in  terms 
provide  for  a  purchase  oy  another  railroad  or  corporation.  Tho 
powers  of  corporations  are  strictly  limited  to  those  granted  in  their 
charters  or  by-law.    If  the  charter  of  the  Hotteton  and  Texas  Geo- 
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ftral  was  nc^  comprehensive  enough  to  anthorize  it  to  operate  a  rail- 
]t»d  from  Bremond  to  Waoo,  it  might  well  heritate  to  attempt  to  or- 
ganize mider  the  charter  of  the  sold-out  railroad,  as  an  individual 
pnrchaser  might  have  done.    Li  cases  of  parallel  or  competing 
roads,  any  species  of  consolidation  is  forbidden  by  the  present  consti- 
tntion  (art.  X,  sees.  6, 6) ;  and  the  consolidation  of  different  railroads, 
thongh  not  competing,  does  not  appear  to  have  been  contemplated 
by  the  statute.    Hence,  before  nnaertaking  to  operate  the  Waco 
and  N.  W.  K.  B.,  it  was  bnt  a  prudent  precaution  in  the  Central 
to  apply  for  and  obtain  legislative  sanction.    Holding  the  property 
pnrcnased  free  from  the  claims  of  creditors  and  stocQiolders  of  the 
Waco  and  N.  W.  R.  R.  Co.,  we  would  reasonablv  expect  that  it 
would  seek  to  obtain  the  passage  of  an  act  imposing  no  such  bur- 
den.   Such  seems  to  be  the  nurport  of  the  act  passed,  for,  whilst 
the  Waco  and  N.  W.  K.  R.  Go.  is  merged  in  the  Central  and  made 
part  of  it,  and  the  Central  is  empowered  to  construct  and  operate 
4said  road  as  its  own,  and  to  possess  all  the  properties,  rights,  fran- 
chises and  privileges  ^^  belonging  and  heretofore  granted '^  to  the 
Waco  and  if.  "W.  ft.  R.  Co.,  we  Snd  no  stipulations  whatever  rec- 
ognizing  or  protecting  any  rights  in  stockholders  or  creditors. 
Certain  conditions  are  imposed,  on  the  acceptance  of  which  by  the 
company  the  act  takes  effect;  but  these  conditions  do  not  relate  to 
either  stockholders  or  creditors.    No  assent  of  the  Waco  and  N. 
W.  R.  R.  Co.  is  provided  for.    The  act  is  neither  valid  nor  intel- 
li^ble  unless  read  in  the  light  of  the  occurrences  which  preceded 
^nd  called  for  its  passage.    How  could  the  legislature  merge  the 
Waco  and  N.  W.  R.  R.  Co.  into  the  Central,  regardless  of  the  con- 
cent of  the  former  and  of  the  rights  of  stockholders?    Clearly,  the 
legislature  assumed  that  the  purchase  under  the  deed  of  trust  had 
•consummated  all  that  the  act  undertook  to  do,  provided  only  that 
the  purchase  by  a  corporation  received  legislative  sanction. 

Ii  there  were  effects  or  rights  of  the  Waco  and  N.  W.  R.  R.  Co. 
not  inclnded  in  the  deed  of  trust  and  not  transferred  to  the  Central 
l)efore  the  act  was  passed,  our  opinion  is  that  the  act  was  inopera- 
tive to  effect  such  transfer,  without  the  assent  of  the  iirst-named 
•corporation.  But  in  regard  to  all  the  property  and  rights  so  in- 
<;Inded,  the  Central,  being  already  the  equitable  owner,  was  by  the 
:act  vested  with  full  ownership,  and  was  empowered  to  operate  the 
road  under  its  own  name  and  charter.  In  accepting  the  conditions 
•of  the  act,  our  opinion  is  that  the  Houston  and  l^xas  Central  R. 
K.  Co.  did  not  assume  the  liabilities  of  the  Waco  and  N.  W.  R.  R. 
Co.,  either  to  its  stockholders  or  creditors. 

On  the  subject  of  exemplary  damages  the  court  charged  as 
follows : 

^^  15.  A  mere  breach  of  the  contract  on  the  part  of  the  com- 
pany win  not  authorize  a  verdict  for  exemplaiv  or  punitory 
damages ;  but  if  there  was  a  breach  of  the  contract  by  the  corpora- 
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tion,  and  there  was  an  act  done  bj  it^  and  each  breach  wa» 
done  and  made  with  a  fraodnlent  intention  to  deprive  Shirley 
of  his  le^l  rights,  or  with  a  malicious  intent  to  oppress  him, 
you  may  find  a  verdict  for  plaintiff  for  exemplary  damages  in  anj 
sum  in  your  discretion,  not  exceeding  the  amount  (jaimed  hj 
plaintiff  as  exemplary  dama^.  If  there  was  such  a  breach  of  th& 
contract  as  entitles  the  plamtifi  to  the  recoveiy  of  exemplaiy 
damages,  under  this  charse  his  right  to  a  verdict  for  the  same 
is  not  impaired,  althou£;h  he  may  have  suffered  no  actual  damage 
such  as  mentioned  in  charges  number  ten  and  eleven." 

The  court  rightly  treat^  the  action  as  one  for  breach  of  contract. 
No  damages  were  claimed  or  recovered  for  a  tortious  oonversioa  of 
plaintiff's  propertv.  The  recovery  sought  and  obtained  was  of 
sums  due  under  the  contract,  of  actual  damages  for  the  breach 
of  contract,  and  of  exemplaiy  damages  for  such  breach,  on  the 
ground  that  it  was  committed  with  a  fraudulent  and  malidoiB 
intent  to  oppress. 

Appellant  claims  that  exemplary  damages  for  a  breach  of 
contract  is  without  precedent.  Certainly  the  cases  from  this  oonit 
qited  by  appellee  constitute  no  such  precedent.  In  Qraham  v. 
Boder,  the  gist  of  the  action  was  deceit  and  fraud  in  professing  to 
sell  that  which  had  no  existence.  5  Tex.,  147.  Gonion  t;.  Jones 
was  an  action  for  the  tortious  conversion  of  property.  27  Tex. 
620.  None  of  the  other  cases  cited  from  this  state  were  for  breach 
of  contract  At  common  law  where  the  action  is  on  the  contract, 
the  motives  or  conduct  of  the  party  breaking  the  contract  cannot 
be  considered  in  damages,  except  in  actions  U>r  breach  of  promise 
of  marriage.  Mayne  on  Law  of  Damages,  p.  10 ;  Wood's  Uajne 
on  Damages,  sec.  45;  Sedgwick  on  Damages,  6th  ed.,  246 
(208) ;  Field  on  Damages,  sec.  53.  Mr.  Sedgwick  seems  to  think 
that  this  rule  grows  out  of  the  forms  of  action  at  common  law,  and 
that  the  rule  might  be  otherwise  when  there  were  no  saeh 
forms.  The  reason  of  the  rule  that  confines  the  recoveiy  in 
suits  on  contract  to  actual  damages  is  believed  to  still  prevail, 
altiiough  we  have  no  forms  of  action.  If,  in  ordinary  litigation  on 
contracts,  issues  as  to  motives  and  exemplary  damages  be  allowed, 
the  result  would  be  greatly  to  increase  the  intricacy  and  uncertainty 
of  such  litigation. 

The  exclusion  of  such  issues  in  suits  on  contract  may  be  justified 
on  the  policy  of  limiting  the  uncertainties  and  asperities  attending 
litigation  of  such  issues,  to  that  class  of  cases  in  wnich  the  nature  of 
the  wrong  complained  of  renders  those  issues  and  evils  to  some 
extent  unavoidable.  It  is  to  be  remarked  tiiat  our  statute,  wher& 
a  suit  is  founded  on  a  certain  demand,  does  not  permit  the  defraid- 
ant  to  set  off  unliquidated  or  uncertain  damages.  Pasch.  Dig.,  art. 
3447.    At  all  events,  the  allowance  of  exemplary  damages  in  suits 
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on  contract  is  not  supported  by  authority,  and  the  innovation  is  one 
which  we  are  not  prepared  to  make. 

On  the  trial  appellant  objected  orally  to  the  depositions  of 
Brown  and  voice,  filed  on  the  day  the  trial  commencea,  that  they 
had  each  failed  to  answer  certain  cross  interro^tories  propounded 
to  them,  or  had  answered  them  evasively.  The  court  in  signing 
the  bill  of  exceptions  explains  that  the  defendants  were  informed 
that  the  court  would  entertain  objections  to  particular  interroga- 
tories, the  crosses  to  which  had  not  been  properly  answered.  The 
authorities  are  that  the  omission  to  answer,  or  the  refusal  to 
answer,  is  fatal  to  the  entire  deposition.  Ketland  v.  Bissett,  1 
Wash.  C.  C,  144;  Winthrop  v.  Ins.  Co.,  2  Wash.  C.  C,  7; 
Kimball  &  Rowe  v.  Davis  et  ai.,  19  Wend.,  437 ;  Smith  v.  Griffith, 
3Hill,334. 

Our  opinion  is  that  the  objection,  if  well  founded,  was  fatal  to 
the  entire  deposition,  and  we  are  unable  to  see  that  there  was  such 
an  amount  of  other  testimony  to  the  same  effect  as  to  show  that  the 
eiToneous  admission  was  an  immaterial  error. 

The  judgment  is  reversed  and  the  cause  remanded.  * 

Beversea  and  remanded. 

[Opinion  delivered  January  16, 1880.] 

ON  HOnON  FOB  RKHBABTNQ. 

GoiJLD^  Associate  Justjos. — In  disposing  of  the  motion  for 
rehearing,  it  is  proposed  to  do  little  more  than  to  state  our  con« 
elusions,  on  what  we  regard  as  the  material  points  or  questions 
raised  in  its  support.  The  want  of  time  forbids  an  attempt  to  dis- 
cuss all  of  the  legal  positions  assumed  by  coimsel  for  appellee,  each 
in  elaborate  briefs  and  printed  arguments,  characterized  by  great 
zeal,  industry  and  ability. 

The  point  is  made  that  those  sections  of  the  statute  referred  to 
in  the  opinion  as  authorizing  a  railroad  company  to  mortgage  its 
franchise,  were  repealed  by  the  constitution  of  1866.  Art.  7,  sec. 
6;  Pasch.  Dig.,  p.  943.  In  the  original  printed  argument  of 
counsel  for  appellant,  filed  December  5, 1879,  this  statute  was  relied 
on  and  cited  at  length,  and  it  is  not  remembered  that  counsel  for 
appellee  in  their  oral  arguments  asserted  its  repeal.  After  the 
control  of  the  state  government  was  assumed  by  the  military, 
under  the  reconstruction  laws  of  the  United  States,  and  from  that 
time  down  to  its  incorporation  into  the  Revised  Code,  there  is 
certainly  some  reason  to  believe  that  this  statute  was  generally 
regarded,  and  often  acted  on,  as  in  force,  and  to  claim  that  it  has 
repeatedly  been  treated  as  in  force  by  the  legislature  and  by  this 
court.  Rev.  Code,  art.  4259  et  seq. ;  2  Pasch.  Dig.,  arts.  7387-9; 
Scogin  V.  Perry,  32  Tex.,  .21;  Good    v.    Sherman,    37    Tex., 
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660;  Witberspoon  i>.  Tex.  and  Pac.  R  R.  Co.,  48  Tex.,  d09; 
Tyler  Tap  R.  R.  Co.  v.  Driaool,  62  Tex.  17;  R  R  Ox  ». 
^nnin^,  26  Tex.,  466.  Bst  whether  the  statute  was  repealed  and 
80  remained,  or  whether,  on  the  other  hand,  it  should  be  traated  as 
having  been  in  force  after  the  fall  of  1867,  is  not  material  to  be 
decided  in  this  case ;  for  in  either  events  we  are  of  opinion  tliat 
the  power  to  mortgage  the  franchise  was  otherwise  sufficiently 
recognized  by  the  state.  In  the  same  s^itence  of  the  eonstitntioiL 
of  1866  which  repeals  the  act  of  December,  1867,  and  inmiediatelj 
following  the  repealing  clause,  we  find  the  following :  '^^And  tiie 
f  randuse  corporate  pnvileges  of  any  incorporate  company  shall  not 
be  sold  under  judgments,  exoept  for  the  foreclosure  of  mortgages 
or  liens  created  in  the  manner  prescribed  by  law."  In  a  preyioua 
part  of  the  same  section  the  state  was  secured  "  by  a  first  lien  or 
mortgage  upon  the  road,  rolling  stock,  depots  and  franchises  of  the 
corporation  whose  bonds  may  be  guaranteed."  We  think  that 
these  clauses  show  that  it  was  the  intontion  of  the  constitution  of 
1866  to  permit  the  frandiise  of  a  railroad  company  to  be  mort- 
gaged, and  to  be  sold  under  a  decree  of  foredosure,  or  by  a  trustee 
empowered  to  sell. 

The  original  opinion  proceeds  on  the  idea  that  the  foundation 
of  the  liability  of  a  consolidated  corporati<»i  for  the  d^ts  and 
liabilities  of  the  constituent  corporations,  must  rest  on  agreemeDt, 
either  express  or  implied.  Proceeding  on  this  basis,  the  court 
held,  in  substance,  that  the  act  of  merger  was  not  passed  or 
accepted  in  contemplation  of  any  agreement  between  the  two 
companies,  made  or  to  be  made,  but  in  contemplation  of  the  fact 
that  the  trust  sale  had  divested  the  Waco  and  if .  R  R  of  its  road- 
bed, mortgaged  prop^iy  and  franchise,  and  that  the  purchaser, 
being  a  corporati(Hi,  ne^ed  for  that  reason,  and  for  that  reascm 
only,  legislative  sanction  to  authorize  it  to  operate  the  road.  The 
writer  of  the  opinion  ma^  not  have  been  happy  in  expressing  the 
nature  of  the  rights  acquired,  or  supposed  bv  the  legislature  and 
the  railroad  companies  to  have  been  acquired,  by  the  Central 
through  its  purchase ;  but  it  is  believed  that,  fairly  construed,  the 
substance  of  the  opinion  is  as  above  stated. 

It  is  urged  that  the  original  contracts  and  the  trust  sale  and 
purchase  were  all  ultra  vires  and  void,  and  it  seems  to  be  argued 
that  the  legislature  in  passing,  and  the  Central  in  accepting,  the 
act,  must  be  presumed  to  have  treated  all  these  proceedings 
as  nullities.  It  is  replied,  and  the  position  seems  to  ns  sound,  and 
supported  by  the  authorities  cited  by  counsel,  that  thoush  the 
Central  had  exceeded  its  powers  in  acquiring  property,  it  was 
a  consummated  transaction,  subject  only  to  be  impeached  for  that 
reason  by  the  state.  But  a  further  reply  is,  tnat  at  the  time 
the  act  was  passed  the  Central  appears  to  nave  been  in  undisputed 
possession  under  its  contracts  and  purchase,  and  there  is  nothing  to 
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indicate  that  it  was  treated  by  tiie  legislature  as  having  acauired 
no  rights  thereby.  In  one  instance,  at  least,  the  same  legislature 
treated  the  purchase  of  a  railway  at  sale  and  foreclosure  of  mort- 
gage, by  another  railway  corporation,  not  as  a  nullitjr,  but  as 
ms^'ng  the  latter  the  ^^  owner'^  of  the  former,  and  reciting  these 
facts  in  the  preamble,  proceeded  to  enact  that  the  former  railroad 
is  ^  declared  to  be,  to  all  intents  and  purposes  in  law,  part  of  "  tlie 
latter.  See  act  of  May  8, 1878,  Special  Laws.  It  is  impossible  to 
nnderstand  how  the  legislature  could  have  passed  the  act,  looking 

Xn  the  purchase  as  conferring  no  rights,  either  because  of  the 
a  vires  nature  of  the  contracts  and  purchase,  or  because  the 
contracts  were  tainted  with  fraud,  or  were  entered  into  in  anticipa- 
tion of  the  absorption  of  the  Waco  and  N.  R.  B.  by  the  Central. 
It  is  claimed  that  the  Central  controlled  the  Waco  and  N.  B.  H, 
Company,  owning  over  nine  tenths  of  its  stock,  and  a  majority 
of  the  directors  of  the  latter  being  directors  of  the  Central,  and 
that  the  act  of  merger  was  pal^sed,  looking  upon  the  application  of 
the  Central  as  equivalent  to  the  assent  oi  the  other  Company. 
We  think  the  record  shows  that  the  act  was  not  passed  in  contem- 
plation of  any  agreement  fixing  terms  of  consolidation,  and 
it  is  therefore  not  important  to  inquire  whether  the  Central  was  in 
a  position  to  force  the  assent  of  those  stockholders  not  interested 
in  the  Central.  Counsel  have  made  no  su^estion  how  these 
stockholders  were  to  be  disposed  of,  under  their  view  of  the  act  of 
meiger.  We  think  the  reasonable  conclusion  is  that  their  rights, 
after  the  sale,  were  regarded  as  valueless,  though  we  certainly  do 
not  intend  to  say  that  the  land  donation  of  the  state  was  or  was 
not  embraced  in  the  deed  of  trust,  or  that  in  fact  the  stockholders 
had  nothing  left.  An  insuperable  objection  to  construing  the  act 
of  merger  as  attempting  to  vest  the  property  of  one  company  in 
another,  is  the  want  of  power  in  the  legislature  to  do  this.  If  the 
Central  be  estopped  from  denying  the  constitutionality  of  the  act, 
we  still  think  it  Whly  improbable  that  the  legislature  intended  to 
{iffect  property  rights  by  the  act. 

It  is  claimed  that  the  original  and  supplementary  contracts  sliow 
an  agreement  on  the  part  of  the  Central  to  pay  off  all  of  the 
existing  liabilities  of  the  Waco  andN.  R  R.  That  subject  received 
the  careful  consideration  of  the  court  on  the  original  hearing, 
although  not  embodiod  in  the  opinion,  and  our  conclusion  then  was 
and  now  is  that  the  Central,  oy  its  contract,  assumed  only  the 
^  liabilities  created  by  the  Waco  and  N.  R.  R.  in  the  construction 
of  its  road  after  the  first  contract  was  made  with  the  CentraL'^ 
It  is  very  possible  that  the  Central  thought  Shirley's  pending  suit 
was  groundless  and  would  result  in  nothing ;  but  still  it  does  not 
appear  that  by  its  contracts,  or  by  the  acceptance  of  the  act  of 
merger,  it  assumed  to  pay  him.  Upon  the  whole,  looking  at  all 
the  sorronndings,  we  are  still  of  opinion  that  the  act  was  passed  to 
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give  the  assent  of  the  state  to  the  purchase  made  by  the  Central, 
and  to  enlar|ge  its  corporate  rights  so  as  to  enable  it  to  operate  the 
Waco  and  N.  R.  R. ;  that  the  act  was  not  designed  to  affect,  and 
did  not  affect,  the  rights  of  either  stockholders  or  creditors ;  that 
as  to  creditors,  it  neither  took  away  any  assets  from  their  reach,  nor 
placed  new  assets  within  their  reach;  and  that  by  accepting 
the  conditions  of  the  act  the  Central  did  not  subject  itself  to  the 
liabilities  of  the  Waco  and  N.  B.  B.  On  this  branch  of  the  case 
we  will  onl^  add  that  no  question  has  been  before  ns  as  to  the 
rights  of  a  judgment  creditor  of  the  latter  road,  and  that  we  are 
not  aware  of  having  said  anything  which  would  preclude  such  a 
creditor  from  any  remedy  he  may  be  entitled  to,  or  embarrass 
him  in  seeking  that  remedy. 

11.  On  the  subject  of  exemplary  damages  because  of  alleged 
malice  in  the  breach  of  a  contract,  we  adhere  to  the  views  expressed 
in  the  opinion.  The  charge  of  the  court  submitted  to  the  jury  no 
issue  as  to  whether  or  not  a  tort  had  been  committed,  or  as  to  the 
amount  of  actual  damages  to  the  ^^  character,  reputation  and  stand* 
ing  among  business  men"  of  plaintiff  from  any  alleged  tortious  act 
of  defendant,  established  to  their  satisfaction,  but  iSlowed  tliem  to 
give  exemplary  damages,  if  there  was  a  breach  of  the  contract  done 
and  made  with  a  fraudulent  or  malicious  intent.  The  expression 
in  the  charge  about  an  act  done  by  the  corporation,  is  indefinite 
and  amounts  to  nothing.  The  question  presented  to  us  was  on 
this  charge.  Was  it  right  ?  Or,  was  it  wrong  ?  We  answered 
that  it  was  wrong,  and  notwithstanding  the  authorities  referred  to 
by  counsel,  we  are  still  of  that  opinion.  The  cases  cited  as  to  the 
enlar;^d  measure  of  actual  damages,  for  a  fraudulent  failure  to 
comply  with  a  contract  to  convey  land,  certainly  do  not  author- 
ize exemplary  damages.  Oases  are  also  cited  where  exemplary 
damages  nave  been  allowed  in  suits  against  carriers  for  breadi  of 
contract ;  but  evidently  on  the  facts,  tiie  action  might  have  sounded 
in  tort,  for  what  amounted  to  a  tort  was  alleged.  With  due 
respect  for  the  elementary  authors  cited,  we  are  unwilling  to  follow 
them  in  this  matter.  One  of  them  has  declared  the  alfowance  of 
exemplary  damages  to  be  a  "  departure  from  the  true  principles 
of  the  law  of  damages,  and  of  public  policy."  Field  on  I>amage8y 
p.  28,  note.  As  we  agree  with  him  in  this  opinion,  we  are  not 
prepared  to  go  beyond  the  authorities,  and  to  lead  the  way  in 
allowing  such  damages  for  breaches  of  contract. 

But  counsel  assert  the  ri^ht  to  sue  in  one  action  for  a  breach  of 
contract,  and  for  damages  for  a  tort,  where  both  clfidms  srow  out 
of  the  same  transaction,  and  are  so  connected  tibat  mey  may 
convenientiy  and  appropriately  be  litigated  together.  Thus  quali- 
fied, this  proposition  is  belieyed  to  be  in  accordance  with  tlie 
decisions  in  this  state.  But  we  regard  the  petition  of  plaintiff,  in 
80  far  as  it  attempts  to  allege  a  tort  and  to  recover  damages  there- 
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for  in  addition  to  damages  for  a  breach  of  contract,  as  snbstantialljr 
seeking  a  donble  recovery  for  the  same  "wrong.  The  real  purport 
of  the  petition  was  to  claim  damages  for  breach  of  contract,  includ- 
ing profits  lost  by  the  breach,  and  to  claim  also  exemplary  damages, 
because  of  alleged  malice  in  committingthe  breach. 

III.  In  regard  to  the  depositions  of  ^rown  and  Boyce,  we  ad- 
here to  our  opinion  that  they  should  have  been  excluded.  They 
were  giving  their  opinion  as  contractors  and  builders,  of  the  cost  of 
clearing,  track  laymg  and  other  work,  and  it  was  the  right  of 
defendant  to  have  them  answer  interrogatories  calculated  to  show 
the  extent  of  their  experience  and  knowledge,  and  the  value  of 
their  opinions  or  estunates.  The  refusal  to  answer  a  material 
question  should  not  be  allowed  by  the  ofiScer  taking  the  depositions^ 
and  the  mere  neglect  to  answer  may  prove  as  injurious  to  the  party 
questioning. 

It  is  not  believed  that  the  authorities  require  the  exclusion  of 
depositions  in  all  cases  where  the  witness  has  failed  to  answer  every 
question.  Much  must  be  left  to  the  discretion  of  the  court.  The 
rule  should  not  be  allowed  to  be  presented  to  obstruct  or  retard 
trials,  or  to  exclude  depositions  because  of  a  manifest  casual  failure: 
to  answer  some  unimportant  question. 

The  motion  for  rehearing  is  overruled. 


GiBBBS 

V. 

Gbebnvillb  and  Columbia  K.  B.  Co. 
State,  ex.  bel.  Attobney-Genebal, 

V. 

Same. 

(18  SharuL  [8.  C]  228.    Mareh  24,  1880.) 

A  mortgage  of  railroad  property  was  made  to  one,  his  heirs  and  assigns^ 
as  trnatee  for  bondholders.  Under  proceedings  for  foreclosure,  the  mort* 
gagee  being  dead,  another  trustee  was  substituted  and  decree  of  foreclosure- 
rendered.  Afterward,  a  petition  was  filed  by  a  son  of  the  original  mort- 
gagee claiming  to  be  his  heir-at-law,  and  praying  to  be  made  a  party.  Peti- 
tion  dismissed. 

Doubted  whether  ordinances  of  the  convention  of  1868  had  any  legal  effect 
upon  then  existing  statutes. 

Private  rights  vesting  during  the  war  between  the  states  are  protected  by^ 
the  constitution  of  the  United  States,  and  cannot  be  impaired  by  an  ordi- 
nance of  the  state  constitutional  convention  of  1868. 

"  An  act  to  promote  the  consolidation  of  the  Greenville  and  Columbift. 
B.  R.  Co.*'  provided  in  its  4th  section  for  a  waiver  of  the  lien  of  the- 
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state  on  the  Blue  Ridge  R.  R,  property,  and  in  its  5th  section,  for  m  fike 
waiver  of  lien  upon  the  property  of  the  Greenville  and  Columbia  R.R.  pimicilj, 
and  in  its  7th  section,  for  the  endorsement  by  the  consolidated  oompsuet  of 
the  bonds  of  the  two  companies  consolidating.  The  two  companiee  sot  hsr- 
inffcongolidated,  hM,  that  the  act  never  took  effect 

Where  an  act  of  the  general  assembly  provided  that  all  the  property  of  a 
railroad  company  should  stand  pledged  and  mortgaged  to  the  state  for  iht 
payment  of  certain  bonds  issued  by  such  company,  and  guaranteed  by  the 
state,  such  provision  constituted  a  statutory  lien  for  the  benefit  of  the  bosd- 
tiolders  as  well  as  the  state,  which  no  subseouent  statute  could  poatpose. 
Hand  v.  R.  R.  Co.,  (1,)  Id  8.  C.  814,  followed  and  approved. 

Where  the  state  guaranteed  the  bonds  of  a  company,  issued  in  ddusfe 
ioT  outstanding  mortgage  bonds,  under  a  statute  which  provided  that  the 
state  should  take  ancTretain  possession  of  the  bonds  so  surrendered  is  ex- 
•change  as  ^'  security  to  the  state,  and  thereby  give  the  state  the  Gen  uods 
the  first  mortgage  until  atl  the  bonds  now  securod  by  mortgage  shall  be  re- 
tired ;  all  of  the  mortgw  bonds  not  having  been  surrendered  or  ezchsBped, 
Aeldy  that  the  state  coula  assert  the  lien  of  the  mortgage  bonds  so  held  by 
her,  together  with  the  coupons  thereto  attached,  as  pf  equal  rank  with  the 
viortgage  bonds  not  exchanged. 

A  statute  authorising  the  guarantee  by  the  state  of  certain  bonds  of  a  rul- 
road  company  to  be  secured  oy  a  statutory  lien,  was  passed  in  1861,  sad  the 
l>onds  issuea  and  guaranteed  under  the  authority  of  t^  act  bore  the  cap- 
tion *' Confederate  States  of  America.*'  In  1866,  another  act  wss  psaed 
which  extended  the  operation  of  the  act  of  1861,  and  authorized  the  isBoe  of 
new  bonds  in  exchange  for  the  C.  8.  A.  bonds,  also  certificates  of  indebted- 
ness to  pay  interest  past  due  on  the  C.  8.  A.  bonds,  and  bonds  for  other  in- 
debtedness, all  of  which  were  to  be  in  like  manner  guaranteed.  HtH  that  the 
C.  8.  A  bonds,  not  surrendered,  were  of  superior  rank  to  the  bonds  issaed 
under  the  act  of  1866,  but  those  issued  under  act  of  1866,  in  exc^utoge  for 
bonds  surrendered,  could  claim  a  lien  only  under  the  latter  act,  and  stood 
iipon  the  same  footing  with  all  other  bonds  issued  under  the  act  of  186S. 
Hand  9.  Railroad  Company,  (5,)  19  8.  C.  815  approved. 

Under  an  act  of  the  legislature  passed  in  1869,  certificates  of  indebtednes 
^ere  authorized  to  be  issued  by  a  railroad  company  for  funding  interest  doe 
^pon  its  bonds  which  were  secured  by  a  lien  under  an  act  of  1866,  and  which 
tien  was  extended  by  the  later  act  to  cover  these  certificates  of  indebtedoeaa. 
.BM^  that  this  was  a  mere  substitution,  and  not  a  payment,  and  that  the  Iks 
of  these  certificates  was  superior  to  that  of  a  mortgage  executed  between  1861 
And  1869. 

Bbpobk  Pbbsslet,  J.,  Bichland,  October,  1878. 

The  facts  of  the  case  are  f uUj  stated  in  the  Oircnit  decree,  and 
again  in  the  opinion  of  the  conrt.    The  Circuit  decree  is  as  foDows: 

The  reports  of  the  referee  and  the  acts  of  aseemblj  famiah  the 
facts  of  tnese  cases,  as  follows,  to  wit : 

In  January,  1854,  the  defendant  mortgaged  aU  its  property  to 
C  M.  Furman,  trustee,  to  secure  $800,000  of  Its  bonds,  payable  in 
1862,  1863  and  1864.  Before  they  became  due,  it  had  incarred 
$100,000  other  debts ;  and  to  enable  it  to  provide  for  these  dd>ts 
and  the  mortgage  bonds,  then  almost  due,  the  state,  bj  act  of  1861, 
agreed  to  guarantee  $900,000  new  bonds  of  defendant,  and  further 

{provided  ttiat  the  first  mortgage  bonds,  which  should  be  exchanged 
or  guaranteed  bonds,  shouQ  stand  as  security  to  the  state,  and 
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thereby  give  it  tho  lien  under  the  first  mortgage  until  all  these 
bonds  shonld  be  retired. 

Bj  sdd  act  the  state's  guarantee  was  to  be  endorsed  on  $250,000 
of  the  new  bonds  before  any  of  the  old  were  taken  up,  and  there- 
after the  disparity  was  to  increase  so  that  only  $400,000  of  the  old 
bonds  wooM  be  held  by  the  state,  when  her  guarantee  would  be  on 
$700,000  of  the  new  bonds. 

This  proposed  guarantee  was  made  during  the  war,  up  to  $700,- 
000,  aoa  Hie  raaranteed  bonds  then  issued  were  entitled  '^  Confed- 
erate States  of  America." 

According  to  the  act,  they  constituted  a  mortgage  to  the  state  on 
the  whole  estate  of  the  defendant  for  its  f aith^l  performance  of 
its  contract  *^  and  the  payment  of  such  obligation.''^  The  defend- 
ant was  also  required,  after  the  three  years,  to  set  apart  two  per- 
cent on  the  amount  of  the  ^aranteed  bonds  for  retiring  the  same. 

This  was  not  done,  nor  did  defendant  pay,  during  the  war,  the 
interest  on  either  the  first  mortgage  bonds  or  those  guaranteed. 

In  1866,  the  said  interest  being  still  unpaid,  and  the  defendant 
owin£^  $600,000  other  debts,  besides  interest,  the  state  passed  an 
act  wnich  autliorized  its  guarantee  on  $1,500,000  new  bonds  and 
certificates  of  indebtedness  of  defendant,  which  were  to  be  applied 
aa  follows,  to  wit : 

$700,000  to  be  exchanged  for  that  amount  of  gaaranteed  bonds, 
which  haye  been  issued  during  the  war,  and  entitled  ^^  Confederate 
States  of  America;"  $200,000  to  be  exchanged  for  that  amount  of 
first  mortgage  bonds  tiien  outstanding;  $850,000  to  the  payment- 
of  interest  on  the  guaranteed  and  first  mortgage  bonds,  and  $250,- 
000  to  compromismg  the  remaining  debts  of  defendant  at  one-third 
thereof.  To  the  whole  of  the  $1,500,000  bonds  and  certificates- 
guaranteed  under  this  act,  the  mortgage  of  the  act  of  1861  was 
equally  extended. 

The  report  of  the  referee  shows  that  holders  of  $241,000  of  first 
bonds  did  not  exchange  them  for  those  authorized  by  this  act ;  only 
$^,000  of  these  should  haye  remained  outstanding  when  the 
$900,000  guarantee  of  the  state  was  complete ;  but  of  the  ffuaran- 
teed  bonds  which  were  executed,  $35,000  yet  remain  unusea  in  the 
hands  of  the  comptroller-general,  and  thus  the  failure  to  comply 
with  the  terms  of  the  act  is  reduced  to  $6000  outstanding  first 
mortgage  bonds,  which  are  contested  by  defendant  without  suffi- 
cient proof. 

As  to  how  much  of  the  $YOO,000  guaranteed  under  the  act 
of  1861  was  exchanged  for  those  authorized  by  act  of  1866,  there 
is  no  information  in  the  referee's  report  or  the  evidence. 

The  defendant  being  again  unable  to  pay  interest  on  its  guaran- 
teed and  first  mortgage  bonds  for  the  six  months  ending  July  1st, 
1868,  the  state,  by  act  of  February,  1869,  authorized  its  guarantee 
on  $50,000  certificates  of  indebtedness,  to  be  used  for  funding  said 
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interest,  and  to  these  certificates  the  statutory  lien  of  1866  iras  ex- 
tended. In  May,  1867,  the  defendant  executed  to  C.  D.  Mdton, 
trustee,  a  second  mortgage,  to  secure  $1,500,000  bonds  and  certif- 
icates of  indebtedness  thereafter  to  be  issued,  and  to  bear  date  m 
issued. 

There  is  no  proof  before  me  as  to  the  date  of  any  of  said  iKmdB, 
but  it  is  quite  certain  that  it  was  after  the  act  of  Mareh,  18T1, 
which,  to  promote  the  consolidation  of  the  defendant  with  the  Blue 
Kidge  Bau  [road]  Company,  purported  to  make  all  statutory  and 
other  liens,  except  existing  mortgage  encumbrances,  subsequent  to 
the  said  second  morteige. 

The  7th  section  oithis  act  requires  that  the  bonds  to  be  ifisnei 
by  the  defendants  under  its  second  mortgage  shall  be  endorsed  by 
the  proposed  consolidated  company,  but  the  consolidation  ms  not 
made,  and  consequently  such  of  said  bonds  as  were  issued  are  with- 
out said  endorsement. 

Upon  the  facts  above  stated,  I  hold : 

1.  That  the  statutory  liens,  under  the  acts  of  1861,  1866  and 
1869,  were  securities  for  payment  of  the  bonds  therein  authorised, 
not  mere  indemnities  to  tne  state,  and  therefore  it  had  no  right  to 
waive  them  in  favor  of  the  second  mortgage. 

2.  That  said  waivers,  if  lawful,  never  took  effect,  because  the  en* 
dorsement  of  the  second  mortgage  bonds  by  the  consolidated  oom- 
pany  was  a  condition  precedent,  and  not  complied  with. 

3.  That  the  debts  due  for  necessaiy  repaijre,  materials  and  labor 
for  operating  the  road,  pending  the  litigation  in  these  cases,  and 
whidi  produced  income,  applied  to  the  pavment  of  interest  on  the 
guaranteed  and  first  mortgage  bonds,  are  nrst  to  be  paid  out  of  the 
property  of  defendant. 

4.  After  payment  of  said  debts,  the  first  mortgage  bonds  ont- 
standing,  and  those  held  by  the  state,  with  all  unpaid  interest 
thereon,  are  the  first  lien  on  said  property. 

5.  That  the  portion  of  the  state  under  this  mortgage  is  far  its 
own  indemnity,  and  is,  therefore,  equitable  assets  applicable  pro 
rata  to  all  the  bonds  it  has  guaranteed  under  the  acts  of  1861, 1866 
and  1869. 

6.  That  such  of  the  bonds,  if  any,  guaranteed  under  act  of 
1861,  as  were  not  exchanged  under  act  of  1866,  are  the  neit 
lien  on  said  property. 

7.  That  the  exchange  of  bonds  guaranteed  under  act  of  1861  for 
those  of  the  act  of  1866,  was  in  acceptance  of  all  the  provisiona  of 
the  latter  act,  and  all  the  bonds  issued  thereunder  have  eqoal 
rights,  and  rank  next  to  those,  if  any,  under  act  of  1861,  which 
were  not  exchanged;  and  after  those  of  1866,  the  bonds  issued  un- 
der act  of  1869  rank  next. 

8.  The  second  mortgage  bonds  which  have  been  reported  aa 
issued,  or  which  may  hereafter  be  shown  to  have  been  lawfoDr 
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ifisned,  are  entitled  to  the  snrpliifl  assets  after  payment  of  those  se- 
cured by  first  mortgage  and  tne  said  statutory  liens. 

It  is  adjudged  and  dea*eed,  that  the  foregoing  conclusions  of  law 
and  fact  do  stand  as  the  judgment  of  this  court.  Further,  that  all 
orders  heretofore  made  by  me,  at  chambers,  and  which  in  my  order 
appointing  the  receiver,  were  reserved  for  this  decree,  do  stand 
confirmed  as  part  of  the  same. 

It  is  further  ordered,  that  these  cases  be  referred  to  the  master 
to  take  the  testimony  and  report  what  debts  for  labor,  materials 
and  repairs,  not  heretofore  ordered  to  be  paid,  are  entitled  to  pay- 
ment according  to  this  decree. 

Also,  what  nrst  mortgage  bonds  are  held  as  indemnity  by  the 
state,  and  the  amount  oi  interest  due  and  unpaid  thereon. 

*Also,  what  bonds  guaranteed  under  act  of  1861  were  not  ex- 
changed for  those  un^r  act  of  1866. 

Ako,  what  amount  of  guaranteed  bond  were  issued  and  are  now 
outstanding  under  the  latter  act,  and  what  under  act  of  1869. 

Also,  what  second  mortgage  bonds,  not  heretofore  proved,  are 
entitled  to  share  in  the  surplus. 

The  said  master  is  hereby  authorized  to  apply  at  chambers  for 
leave  to  advertise  all  claimants  herein  provided  for  to  present  and 
prove  their  claims,  and  for  such  further  orders  as  may  be  necessary 
to  effect  the  pnrpJses  of  this  reference.  ^ 

From  this  decree  appeals  were  taken  bv  H.  H.  De  Leon,  the 
trustee  under  the  first  morteage,  by  W.  A.  Clark,  trustee,  imder 
the  second  mortgage,  by  boncmolders  under  act  of  1861,  and  by  B. 
B.  Furman.  The  grounds  of  tiieir  appeal  are  fully  Qonsidered  in 
the  opinion  of  the  court. 

Messrs.  J.  N.  Nathans  and  A.  G.  McGrath,  for  H.  H.  De  LeoUi 
trustee. 

Under  the  act  of  1866,  the  state  waived  or  relinquished  the  lien 
under  the  mortga^  reserved  to  it  in  the  first  section  of  the  act  of 
1861.  The  state  nad  full  control  of  this  mortgage  lien,  which  was 
wholly  for  the  indemnity  of  the  state.  The  statutory  mortgage  to 
secure  the  guaranteed  bonds  enured  to  the  holders  of  such  bonds. 
The  legislature,  in  1866,  did  not  doubt  the  validitv  of  the  bonds  of 
1861,  because  of  their  date  or  caption ;  the  doubt  was  as  to  the 
validity  of  the  legislature  which  passed  the  act.  A  change  of  cir- 
cumstances made  proper  a  change  in  the  act  giving  state  assistance. 
Some  things  were  omitted,  others  added.  The  le^lature  then 
thought  a  re^nactraent  necessary,  and  what  they  did  not  re-enact 
thev  mtended  to  dispense  with.  The  act  of  1866  expresses,  in  it^ 
Belt,  a  clear  intention  that  it  should  be  a  substitute  for  the  act  of 
1861.  See,  too,  ordinances  of  convention.  Gen.  Stat.  LX.  The 
act  of  1869,  by  re-enacting  act  of  1866  only,  treats  it  as  a  sub- 
stitute for  act  of  1861.  And  yet  the  rights  given  ^under  act  of 
1861  were  preserved  in  act  of  1866  in  priority  to  other  liens  there 
created.     22  Cal.  414 ;  21  Wis.  370. 
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If  the  Ken  under  the  first  mortgage  of  this  company  reserred  to 
the  state  in  the  act  of  1861,  is  a  snb^Bting  indemnity  for  the  pro- 
tection of  the  state  against  liability  as  gnarantor  on  the  bonds  of 
the  company,  then  such  indemnity  is  limits  to  the  amomit  of 
principal  and  interest  dne  on  bonds  guaranteed  by  the  state  xmdo* 
the  act  of  1861,  for  which  guarantee  said  indemnity  was  dven,  or 
to  the  amount  of  principal  and  interest  due  on  bonds  substitoted 
for  said  original  bonds  under  the  act  of  1866.  An  indemnity  held 
by  a  guarantor  is  limited  to  protecting  him  against  liabilitj.  1 
Jones  on  Mort,  §§  880,  384 ;  15  Gray,  521. 

If  the  mortgage  retired  under  the  act  of  1861,  and  in  posBesriott 
of  the  state,  are  a  subsisting  security  for  its  indemnity  against  lia- 
bility as  jguarantor,  and  entitled  to  share  ratably  with  similar  l)onds 
outstanding  in  the  proceeds  of  the  property  covered  by  the  mort- 
gage, then  interest  upon  the  bonds  so  held  as  indemnity,  can  only 
be  claimed  from  the  time  the  company  suspended  payment  of  in- 
terest on  the  guaranteed  bonds  for  whicn  said  bonds  were  ex- 
changed.    21  Wall.  622. 

Messrs.  Melton  &  Wingate,  for  W.  A.  Clark,  trustee. 

The  first  and  second  conclusions  of  law  present  the  question, 
whether  the  act  of  1871  was  effectual  to  postpone  the  lien  neld  bj 
the  state,  so  as  to  give  priority  to  the  second  mort^nge ;  and  this 
will  be  conceded,  unless  it  appears  (1.)  That  the  liens  were  not 
merely  an  indemnity  to  the  state,  but  operated  as  security  for  the 
payment  of  the  bonds  to  the  holder ;  or,  (2.)  That  the  provision  of 
the  seventh  section  requiring  the  consolidated  company  to  endorse 
the  bonds  then  "  held  "  by  the  two  companies,  was  a  condition  pre- 
cedent upon  which  the  waiver  dependeo. 

I.  The  order  of  the  propositions  being  inverted,  we  inquire 
whether  there  was  a  conditioh  precedent  What  bond  were  tbeo 
held  ?    There  is  no  proof  of  any  being  held  by  either  company.   The 

?urpose  of  the  act  was  to  promote  the  consolidation  of  the  companies, 
'he  waiver  was  to  enable  the  companies  to  secure  this  end,  and 
must  have  preceded  the  consolidation.  A  condition  precedent  is 
one  which  must  be  performed  before  the  thing  to  be  obtained  can 
be  effectuated.  It  is  usually  imported  by  words  clearly  mandatoiy 
— ^by  proviso,  by  limitation  of  time,  by  negative  terms,  or  by  lan- 
guage denoting  an  intention  to  make  it  essential  to  the  thin^  in 
view,  and  clearly  to  suspend  the  attainment  of  this  thing  until  the 
requirement  be  performed.  But  the  requirement  here  is  wholly 
inaependent  of  other  provisions,  and  is  purely  directory.  Bouviers 
L.  Diet.;  Cooley  on  Const.  L.  74,  84;Totter's  Dwar.  220,  et  seq., 
and  notes  27-29 ;  Sedg.  on  Stat.  &  Const.  L.  369,  et  seq. 

II.  Did  tlie  state  have  the  right  to  waive  her  liens  in  favor  of 
the  second  mortgage  ?  This  will  affirmatively  appear  unless  the 
acts  of  1861  and  1866,  creating  and  preserving  flie  liens  in  ques- 
tion, are  of  sud^  effect  as  to  bind  suosequent  legislatures,  and  to 
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this  extent  limit  the  exerciBe  of  the  eoTereign  power  of  the  state. 
Such  limitationB  are  not  favored.  BL  Com.  90,  Const.  U.  B.,  Art. 
L,  §  10,  applies  to  contracts  made  by  a  state,  bnt  the  presmnption 
iBthat  the  state  was  making  laws,  not  contracts,  nnlees  the  contrary 
plainly  appears.  If  there  is  no  contract  in  ue  acts  of  1861  and 
1866,  between  the  state  and  Ihe  bondholders,  then  the  validity 
of  the  act  of  1871  mnst  be  conceded.  The  aid  granted  here  had 
been  before  extended  to  other  railroads.  It  oonM  not  have  been 
within  the  contemplation  of  the  parties  to  extend  the  lien  which  it 
was  the  object  of  the  act  to  remove.  Public  credit  was  then  the 
highest  security  known  to  the  conmiercial  world.  To  this  pledge 
alone  the  bondholder  then  looked ;  the  doubt  is  an  after-thought. 
The  lien  to  the  state  as  indemnity  against  its  guarantee,  was  wholly 
independent  of  the  contract  between  the  company  and  the  bond- 
holders, debtor  and  creditor.  The  debt  existed  first ;  the  lien  was 
afterwards  created.  18  Ohio  (Gris.),  85 ;  29  Conn.  26.  The  right 
asserted  in  behalf  of  the  guaranteed  bondholder  to  a  participation 
in  the  benefit  of  these  liens,  does  not  arise  out  of  express  contract. 
On  the  contrary,  it  is  asserted  aa  a  right  founded  upon  an  equita- 
ble principle,  which,  as  it  is  said,  gives  to  the  creditor  the  benefit 
of  any  security  held  by  the  surety  for  his  indemnity  and  for  the 
discharge  of  the  debt.  This  principle,  established  by  a  long  cur- 
rent of  decisions,  is  concedea,  but  it  remains  to  be  considered 
whether  it  partakes,  to  any  extent,  of  the  nature  of  the  contract,  so 
as  to  vest  in  the  guaranteed  bondholder  a  right  beyond  the  power 
of  legislative  control ;  or,  as  between  parties  of  any  character,  a 
right  which  attaches  to  the  security  in  the  first  instance,  in  such  a 
way  as  to  place  it  beyond  the  control  of  the  parties  to  the  contract ; 
that  is  to  say,  the  principal  debtor  and  his  surety. 

This  principle  has  been  often  referred  to  the  same  considerations 
of  equity  which  have  given  rise  to  the  doctrines  of  subrogation 
and  of  contribution.  In  a  sense  this  is  true ;  but  they  are  not  iden- 
tical in  their  operation  and  effects.  Indeed,  it  is  rather  the  con- 
verse of  subrogation,  and  the  cases  in  support  of  these  doctrines 
are  quite  distinct ;  the  exposition  of  the  doctrine  of  subrogation 

Spearing  in  a  current  of  authorities  commencing  with  Wright  v. 
orley,  11  Ves.  12;  that  of  contribution  finding  leading  author- 
ity in  JOering  v.  Earl  of  "Winchelsea,  1  Lead.  Cas.  Eq.  78 ;  and  the 
doctrine  under  discussion,  which  is  not  distinguished  by  a  name, 
unless  we  might  import  into  it  that  of  substitution,  is  traced  to  the 
ancient  case  of  Maure  v.  Harrison,  digested  in  1  Eq.  Cas.  Abr.  93, 
K.  5.  The  argament  will  not,  at  first  thought,  be  traced  to  the 
same  principle  as  that  which  entitles  the  surety  to  the  right  of  sub- 
rogation ;  for  this  is  referable  to  those  deliverances  of  conscience 
and  morals  which  afford  especial  protection  in  equity  to  him  who 
stands  bound  merely  for  accommodation,  and  without  valuable  con- 
sideration or  benefit  to  himself,  and  which,  upon  the  same  ground, 
4  A.  &  E.  R  Cas.— 80 
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entitles  the  suretj  who  has  paid  the  debt  to  have  contribution  of 
his  coHBurety — the  equity  in  each  case  having  become  so  familiar 
and  well-established  as  to  be  r^zarded  rather  as  a  legal  principle 
and  enforced  as  a  legal  right.  &t  in  the  last  ansdysis,  the  princi- 
ple of  which  we  are  in  search,  may,  in  its  primary  application,  be 
traced  to  the  same  source,  and  be  found  in  the  conscientious  regard 
of  the  court  for  the  protection  of  the  surety,  and  as  an  incident 
merely.  This  protection  appears  forcibly  in  several  of  the  later 
cases.  10  Leigl^  206 ;  1  Lead.  Oas.  Eq.  fSd  Am.  ed.)  164 ;  12  Leigh, 
387 ;  18  Ohio,  46.  Apparently  m  conflict  are  9  Cranch,  43,  292. 
But  we  assert  that  any  equity  to  the  creditor  arises  subsequently, 
and  because  of  certain  conditions,  the  insolvency  of  debtor  and 
surety,  or  danger  arising  of  a  fraudulent  diversion  of  the  security. 
Seel  Johns.  Oh.  119,  129;  19  Ves.  349;  2  Johns.  Oh.  418;  1 
Paige,  298,  615 ;  3  Saund.  Oh.  428.  These  are  the  authorities  upon 
which  the  notion  of  a  trust  is  founded ;  but  they  do  not  touch  the 
question  of  the  surety's  right  to  surrender  the  security  to  the  debtor, 
3.  done  in  good  faith  and  before  insolvency.  The  State  of  South 
Oarolina  is  not  insolvent,  and  cannot  be,  so  long  as  there  is  prop- 
erty to  be  taxed  and  persons  to  pay.  But  there  is  no  question  of 
contract  here ;  it  is  only  an  equity.  Oases  above  cited,  and  14  Yes. 
169 ;  4  Johns.  Oh.  149.  Not  being  a  contract,  its  repeal  by  the 
legislature  violates  no  constitutional  provision ;  bein^  for  the  in- 
demnity of  the  surety,  it  is  for  him  to  determine  the  kind  and 
measure  of  his  indemnity,  if  he  shall  deem  it  to  his  interest  to  hold 
it  at  all. 

This  equity  of  the  creditor  or  suretv  can  attach  only  to  securities 
in  hand,  and  cannot  attach  to  those  wnich  have  been  disposed  of  in 

food  faith.  16  Oonn.  139 ;  29  Oonn.  25^  Before  resort  was  had 
y  the  creditor  to  this  security,  the  second  mortgage  was  created, 
and  their  contract  is  now  superior  to  this  mere  equity.  The  case 
of  Hand  v.  Eailroad  Oompany,  12  S.  O.  314^  was  different  from 
this  case ;  there  the  bond  constituted  a  lien. 

Mr.  S.  Lord,  Jr.,  Mr.  J.  H.  Bion,  and  Mr.  W.  H.  Brawley, 
contra. 

McGowAi^,  A.  J. — ^It  will  contribute  to  a  clear  understanding  of 
these  cases  to  make  a  short  statement  of  facts  out  of  which  the 
questions  arise. 

The  Greenville  and  Oolumbia  B.  B.  Oo.  was  incorporated  by 
acts  of  the  general  assembly  in  1845-6  and  1849,  for  tne  purpose 
of  building  a  railroad  from  Oolumbia  to  Greenville,  with  branches 
to  Abbeville  and  Anderson.  In  1854  the  company  executed  a 
mortgage  to  Oharles  M.  Furman,  Esq.,  trustee,  of  their  entire  rail- 
road, including  '^  the  bed  and  superstructure,  the  materials  used  in 
the  construction,  the  iron,  stations,  station-houses,  depots,  fixtures, 
workshops  and  machinery,  rolling  stock  and  all  the  land  and  real 
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estate  belonging  to  said  company,"  with  two  inconsiderable  excep- 
tions, not  important  here,  to  secure  bonds  of  the  company  whidi 
had  been  and  were  about  to  be  issued,  to  the  amount  of  $800,000, 
for  the  purpose  of  completing  the  road. 

In  1861  these  bonds,  secured  as  aforesaid,  were  about  to  fall  due, 
viz.,  in  1862,  1863  and  1864.  At  maturity  they  mi^ht  be  sued, 
and  the  company  desired  further  time.  They  also  desired  that  the 
state,  which  was  a  large  stockholder,  should  in  some  way  contribute 
an  equivalent  for  the  assessment  which  had  been  exacted  from  the 
private  stockholders,  and  the  following  scheme  was  adopted :  The 
property  of  the  company  was  improved  in  value  since  the  mort- 
gage was  executed,  and  the  debt  was  enlarged  by  over  $100,000, 
anl  the  time  for  payment  was  extended  twenty  years  upon  the 
whole  $900,000,  which  was  to  be  secured  by  the  guarantee  of  the 
state,  and  another  lien  to  be  declared  by  statute  to  the  state  in  sub- 
stitution of  the  first  mortgage.  The  moit^age  was  to  be  taken  up 
and  the  statutory  lien  become  the  first.  To  accomplish  these  pur- 
poses was  past  the  act  of  January  28th,  1861,  entitled  ^'An  act  to 
lend  the  name  and  credit  of  the  state  to  the  Greenville  and  Co- 
lumbia S.  B.  Co.,  in  relation  to  the  readjustment  of  their  debt." 
12  Stat.  885.  This  act  authorized  the  comptroller-general  to  en- 
dorse bonds  of  the  company  to  the  amount  of  $900,000,  and  de- 
clared ^^that  as  soon  as  the  comptroller-general  shsdl  have  made  any 
«uch  endorsement  on  any  bond,  the  whole  estate,  property  and 
funds  within  the  state  which  the  said  company  may  then  possess  or 
«hall  afterwards  acquire,  shall  thenceforth  stand  pledged  and  mort- 
^gaged  to  the  state,  without  any  further  act  or  deed  on  the  part  of 
tne  company,  for  the  faithful  and  punctual  performance  on  the  part 
of  the  said  company  of  such  contract,  and  tne  payment  of  such  ob- 
ligation in  priority  and  preference  of  any  otlier  debt  which  the 
€aid  company  may  then  or  any  other  time  owe,  except  the  bond 
<[ebt  now  secured  by  mortgage,  which  shall  enure  to  the  benefit  of 
the  state,  as  hereinafter  provided,"  etc.  These  endorsed  bonds  were 
not  to  be  used  by  the  company  for  any  other  purpose  than  for 
**  funding  the  debt  of  $100,000  now  due  by  the  company  on  notes 
and  accounts,  and  of  taJcicg  up  the  bonds  of  the  com])any  already 
issued  and  now  secured  by  mortgage,"  etc.  At  that  time  the  war 
was  going  on,  and  the  transfer  of  the  mortgage  debt  to  the  statu- 
tory lien  went  on  slowly.  Part  of  the  mortgage  bonds  were  never 
excnanged,  and  the  $700,000  which  were  issued  under  the  act  bore 
date  during  the  war,  and  were  entitled  '^Confederate  States  of 
America." 

In  1866  the  war  was  over,  but,  as  there  might  be  difficulty  about 
the  bonds  which  had  been  issued  during  the  war,  it  was  determined 
to  reissue  them  with  another  caption ;  to  renew  the  authority  con- 
tained in  the  act  of  1861  for  issuing  the  $200,000  which  had  not 
heem  issued,  and  to  put  into  the  form  of  certificates  of  indebtedness 
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tiie  interest  which  had  accraed,  amounting  to  $350,000.  To  ao- 
oomplish  these  purposes  the  act  of  1866  was  passed,  and  ihtu  hr 
the  act  was  snhstantially  a  re-enactment  of  that  of  1861,  adding 
nothing  to  the  ,debt ;  for  the  lien  was  originally  for  $900,000,  as^ 
well  as  the  interest  which  might  accrue.  But  the  company  bad 
incurred  new  debts  to  the  extent  of  $600,000,  and  the  oocasum  of 
the  passage  of  this  act  was  taken  to  make  a  provision  for  funding 
Ihat  debt  by  a  compromise  of  one  for  three.  To  do  this  rerjnired 
$250,000,  and,  by  tne  fifth  section  of  the  act,  certificates  of  indebt- 
edness to  that  amount  were  authorized  and  guaranteed*  The  act 
did  not  assume  to  create  any  new  statutory  lien,  but  to  re-auct  and 
extend  that  of  1861  so  as  to  coyer  the  whole  issue  originally  aatllO^ 
iaed  and  interest,  and  also  the  new  element  of  $250,000,  and  va^ 
oititled  '^  An  act  to  alter  and  amend  an  act  to  lend  the  name  and 
credit  of  the  state  to  the  Greenyille  and  Columbia  S.  B.  Co.  in 
the  readjustment  of  their  debt."    13  Stat.  895,  427. 

In  1867,  the  company  executed  a  second  mortgage  of  their 
entire  road  and  prop^-ty  to  Cyrus  B.  Melton,  Esq.,  as  trostee,  to 
secure  other  bonds  of  the  company  to  the  extent  of  $1,500,000. 
The  state  neither  authorized  her  guarantee  nor  declared  astatutoiy 
lien  to  secure  these  bonds.  The  mortgage  itself,  after  reciting  the 
first  mortgage,  the  guarantee  of  the  state  and  the  statntoiy  lien 
arising  therSrom,  declares  in  terms  that  the  mortgage  '^  is  to  be 
subject  to  tiie  first  mortgage  and  the  statutory  Ben  aforefiaid." 
[See  mortgage.] 

In  1868,  the  conyention  which  framed  the  constitution  pafieed 
an  ordinance  which  declared  ^^  suspended  and  inoperatiye,  until 
ratified  by  the  general  assembly,  all  acts,  or  pretended  acts  of 
legislation  purporting  to  haye  been  passed  by  the  ^neral  assemblj 
01  the  state  since  Dec.  20th,  1860,  pledging  the  faith  and  credit  of 
the  state  in  aid  of  corporations,"  etc.    14  otat.  (Ordinances),  35. 

In  1869,  the  legislature,  upon  condition  that  the  company  would 
release  its  right  of  exemption  from  taxation,  re^nactea  the  act  of 
1866,  and  a  farther  endorsraient  of  bonds  to  the  amount  of  $50,W 
was  authorized  to  be  applied  to  take  up  the  interest  of  the  mort- 
gage and  guaranteed  debt  becoming  due  from  January  1st  to  Jnlv 
Ist,  1868.    14  Stat.  183. 

In  1870,  under  ^^An  act  to  proyide  a  sinking  fund  and  the 
management  of  the  same,"  the  controlling  interest  owned  by  the 
state  m  the  stock  of  the  company  was  sold,  and  shortly  after  anew 
board  of  directors  assumed  control  of  the  affairs  of  the  compuiT) 
and,  it  is  alleged,  issued  a  large  amount  of  guaranteed  bonds  witn- 
out  complying  with  the  terms  and  conditions  imposed  by  law.  U 
Stat  888. 

In  1871,  the  legislature  passed  an  act  entitled  ^  An  act  to  pro- 
mote the  consolidation  of  the  Greenyille  and  Columbia  B.  B. 
Co.  and  the  Blue  Bidge  R  R  Co,"  the  fifth  section  of  which. 
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it  is  ckimedy  poetponed  all  statatory  lienB  prior  to  that  date  in  favor 
of  the  second  mortgage.    14  Stat  590. 

These  are  the  acts  under  which  this  litigation  arises.  There  is 
no  testimony  before  ns.  The  company  not  being  able  to  pay  all 
their  obligations,  questions  of  priority  of  lien  soon  arose  between 
the  holders  of  guaranteed  bonas  and  the  second  mortgage  bonds, 
the  ktter  plaiming  that  the  act  of  1871,  last  above  referred  to, 
postponed  all  statutory  liens  in  favor  of  that  of  the  second  mort- 
ga^.  The  case  first  stated — James  S.  Gibbes  v.  The  Greenville 
and  Columbia  B.  R.  Co.  and  others — ^was  instituted  in  1872 
by  guaranteed  bondholders  for  themselves  and  other  creditors 
to  foreclose  mortgages,  for  relief,  etc.  The  other  case  mentioned 
was  in  the  nature  of  a  cross-action  by  the  attomey-^neral  to  pro- 
tect the  interest  of  the  state,  foreclose  mortgage,  enjoin  creditors, 
for  receiver,  etc 

In  these  cases,  heard  together.  Judge  Melton,  in  1872,  appointed 
John  S.  Green,  referee,  enjoined  the  creditors  of  the  company 
from  suing,  ordered  them  called  in  to  prove  their  demands,  and 
that  the  pleadings  should  be  amendea  by  makin^r  Charles  M. 
Funnan,  tlmstee  xmder  the  first  mortgage,  and  0.  D.  Melton, 
trustee  under  the  second  mortgage,  def endimts.  The  referee  called 
in  all  creditors  of  the  company,  and  November,  1872,  made  his 
report  showing  the  difierent  classes  of  bonds,  so  far  as  they  were 
presented,  in  their  priorities,  etc.  In  1874,  Judge  Carpenter 
extended  and  enlarged  the  reference.  In  May,  187&^C.  M.  Fur- 
man  and  C.  D.  Melton,  both  having  died  in  the  mean  time — Judce 
Shaw  ordered  that  the  pleadings  should  be  amended  so  as  to  male 
p^ies  H.  H.  De  Leon,  trustee,  substituted  for  C.  M.  Furman,  and 
W.  A.  Clark,  substituted  trustee  for  C.  D.  Melton.  The  pleadings 
were  so  amended,  and  the  cases  heard  on  the  merits  by  Judge 
Pressley ,  who  declared  the  priorities,  appointed  a  receiver  to  take 
«har^  of  the  road,  and  ordered  another  reference.  To  this 
decision  various  classes  of  creditors  have  filed  exceptions  and  the 
appeal  comes  to  this  court.  The  brief  does  not  contain  any  further 
report  from  the  referee  or  exceptions  thereto.  The  number  and 
amount  of  the  different  classes  of  bonds,  or  whether  they  were 
issued  according  to  law,  do  not  appear.  This  court  cannot  see  the 
bearing  of  its  judgment  upon  the  actual  facte,  and  can  do  no  more 
than  to  announce  the  principles  upon  which  the  final  report  should 
be  framed. 

The  cases  on  Circuit  were  fully  argued,  and,  as  the  Judge 
states,  ^^  without  anv  objection  from  any  one  that  there  was  want 
of  proper  j^Krties  p  but  it  appears  that  after  his  decree  was  ren- 
dered, one  JBolivar  B.  Furman,  ex  parte,  filed  his  petition  in  re 
James  S.  Gibbes  v.  The  Greenville  and  Columbia  K.  JL  Co.  et 
al.  claiming  that  as  the  first  mortgage  conveyed  the  property 
of  the  mortgagor  to   ^^C.  M.  Furman,  his  heirs  and  assigns,'' 
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the  petitioner,  who  is  the  heir  of  the  said  Fnrman  (we  sappoee 
eldest  son)  was  and  is  invested  by  descent  with  the  legal  title 
to  the  property  and  trustee  as  sncoessor,  and  inflisting  that  he 
is  a  necessary  party  to  the  proceedings^  and  should  be  unpleaded 
as  a  defendant.  Jnd^  Mackey,  to  whom  the  application  was 
made,  dismissed  the  petition,  on  the  groxmd  that  '^  the  petitioner  ha^ 
no  interest  in  the  subject  matter  or  the  issues  inyohred."  From 
that  order  petitioner  appeals,  and  raises  the  first  question  in  the 
case. 

The  claim  of  the  petitioner  comes  late,  and  is  purely  technical 
The  intention  was  to  make  C.  M.  Furman  the  depositary  of  a  per> 
sonal  confidence  in  the  nature  of  a  passive  trust ;  no  beneficial 
interest  or  transmissible  estate  was  conveyed  to  him  by  the  moit- 
gage,  which  was  only  a  security  for  liie  bondholders.  It  was  com- 
potent  for  the  court,  at  the  instance  of  the  parties  in  interest,  to 
appoint  a  trustee  as  successor  of  Mr.  Furman.  Judge  Shaw  ap> 
pomted  H.  H.  De  Leon,  and  ordered  him  made  a  party.  The 
order  dismissing  the  petition  of  Bolivar  B.  Furman  is  affirmed, 
and  the  appeal  herefrom  dismissed.  Hill  on  Trustees,  285,  891 ; 
McNish  V.  Guerard,  4  Strob.  Eq.  79 ;  Devant,  Trustee  v.  Gnerard, 
1  Spear,  242 ;  £x  parte  the  Greenville  Academies,  7  Bich.  Eq. 
478 ;  Ex  parte  Mayrant,  Bich.  £q.  Cas.  1 ;  Ex  parte  Knust,  Bail 

^489  ;  I)ean  v.  Landford  et  ux,  9  Bich.  Ea.  423. 
he  next  preliminary  inquiiy  is,  whether  tne  ordinance  of  the 
constitutional  convention  passed  in  1868,  declaring  inoperative  the 
acts  of  1861  and  1866  until  reaffirmed  by  the  act  of  1869,  affects, 
by  changing  the  date  of  lien  or  otherwise,  the  rights  of  the 
parties  in  these  cases.  It  is  not  easy  to  define  the  powers  which  a 
convention  of  the  people  may  rightfully  exercise.  It  has  been 
doubted  whether  any  act  of  mere  legislation  in  a  state  hame  a 
constitution  can  be  passed  by  a  convention  called  for  a  particolar 
and  different  purpose.  The  body  is  not  constituted  with  two 
houses,  and  in  other  respects  lacks  the  organization  necessary  for 
ordinary  le^slation.  The  convention  of  1868  was  not  called  for  a 
purpoee  f ainy  embracing  the  subject  of  this  ordinance,  which  wa» 
never  submitted  to  the  people.  JBut  from  the  view  taken  by  the 
court  upon  another  ground,  it  is  not  necessary  to  consider  here  the 
abstract  question  of  the  power  of  the  convention.  The  State,  ex 
rel.  McCrady  v  Hunt,  2  Bill,  1. 

It  is  not  competent  for  one  legislature,  which  is  the  reralar  law- 
making body,  to  repeal  acts  of  a  previous  legislature  under  which 
Erivate  rights  have  vested,  and,  clearly,  the  convention  had  no 
igher  power.  The  ordinance  in  this  respect  derives  no  force  from 
the  anomalous  condition  of  the  state  growing  out  of  the  wu*.  It  i^ 
probable,  from  the  time  fixed  from  which  the  suspension  was  to 
commence — "December  20th,  1860" — that  the  ordinance  was 
made  on  the  idea  that  all  acts  of  the  legislature  after  secession  wer& 
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void  If  80,  such  aflBumptioii  was  Tmfoimded.  Keith  v.  Clarke, 
7  Otto,  477.  Priyate  rights  vested  during  the  war  are  recomized 
as  entitled  to  the  protection  of  the  constitution  of  the  United 
States.  A  provision  of  the  state  constitution  itself  which  impaired 
the  obligation  of  contracts  made  during  the  war  has  been  declared 
null  and  void.  Calhoun  v.  Calhoun,  2  S.  C.  283;  Cochran  v. 
Darqr,  5  S.  C.  125.  The  ordinance  was  and  is  without  tiie  force 
of  law.  8o  much  of  the  act  of  1869  as  reaflSrmed  the  act  of  1866 
was  unnecessary,  and  the  rights  of  the  parties  must  be  determined 
as  if  the  ordinance  never  existed. 

The  most  important  question  in  the  case  is  that  made  by  the 
holders  of  bonds  under  the  mortgage  of  1867,  known  as  the 
aeoond  mortgage.  It  will  be  remenibered  that,  in  the  order  of 
time,  the  date  of  that  mortgage,  and  certainly  of  all  bonds  held 
nnder  it,  is  subsequent  to  the  statutoiy  lien  created  by  the  act  of 
1861,  amended  by  the  acts  of  1866  and  1869.  But  it  is  earnestly 
urged  that  the  fifth  section  of  the  act  of  1871  postponed  the 
statutory  lien  so  as  to  leave  the  mortgage  of  1867  next  after  the 
first  mortgage.  The  company  only  executed  two  mortgages ;  all 
other  liens  were  declared  by  statute ;  and  the  effect  of  postponing 
the  statutory  liens  would  be  to  leave  the  mortffaffes  standing  in  the 
order  of  their  dates,  l^e  act  of  1871  is  entitled  ^^  An  act  to  pro- 
mote the  consolidation  of  the  Greenidlle  and  Columbia  R.  R.  Co. 
and  the  Blue  Ridge  R.  R.  Co.,"  and  sectioi^s  four,  five  and  seven 
bear  upon  the  point  and  are  as  follows : 

^'  Seo.  4.  That  in  view  of  the  consolidation  of  the  Greenville 
and  Columbia  R.  R.  Co.  and  the  Blue  Ridge  R.  R.  Co.,  the  action 
of  the  said  Blue  Ridge  R.  R.  Co.  in  making  the  bonds  authorized 
nnder  the  act  of  September  15th,  1868,  and  of  the  comptroller- 
general  of  the  state  m  endorsing  the  same,  and  thereby  pledging 
tne  faith  and  funds  of  the  state  to  the  payment  of  said  Donds,  is 
hereby  ratified  and  confirmed ;  and  that  the  making  and  execution 
by  said  Blue  Ridge  R.  R.  Co.  and  said  other  companies  of  the 
mortgage  irfopesaia  to  Heniy  Clews,  Henry  Gourdin  and  George 
8.  Cameron,  to  secure  the  payment  of  the  bonds  aforesaid,  is  also 
ratified  and  confirmed,  and  said  mortgage  is  declared  to  be  a  lien 
prior  to  that  of  the  state  on  all  property  described  in  said  mort- 
gage, and  on  the  entire  line  of  the  road  saoresaid,  and  on  all  the 
properties  of  said  several  companies,  or  which  they  or  either  of 
them,  may  hereafter  acquire ;  but  nothing  in  this  act  contained 
shall  be  construed  to  divest  the  state  of  its  lien  on  the  estate  and 
property  of  the  said  several  railroad  companies,  or  of  either  of  them, 
lor  its  endorsement  of  the  bonds  aforesaid,  but  said  lien  is  post- 
poned to  and  declared  to  be  subject  and  subordinate  to  that  of  the 
mortgage  hereinbefore  mentioned,  to  Henry  Clews,  Henry  Gourdin 
and  Geoige  S.  Cameron,  trustees. 

^^  Sbc.  5.  That  all  statutory  or  other  liens  or  lien,  encumbrances 
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or  encumbrance,  equities  or  equity,  except  the  mortgage  eaouD' 
branoes  now  upon  the  property,  assets,  effects,  rights  and  franduaei 
of  said  Greenville  ana  Uolumbia  R.  B.  Co.,  or  any  part  thereof 
and  also  except  the  mortgage  herein  authorised,  shall  be  and  aie^ 
or  is  hereby  made  subsequent  to  the  mortgage  encumbrances  mm 
in  existence  thereon  and  subsequent  to  the  one  herein  authorized, 
so  that  the  holders  of  the  bonds  secured  by  said  mortgages^  or 
either  of  them,  shall  have  a  lien  and  security  as  between  euk 
other,  according  to  the  time  said  mortgages  have  been  or  shall  be 
recorded,  and  a  prior  lien  to  all  other  Bens  or  encumbrances  ifriut- 
soever,  any  law  or  laws  to  the  contrary  notwithstanding. 

^^  Sbo.  7.  That  after  the  consolidation  of  the  Greenville  and 
Clolumbia  R  B.  Gk>.  with  the  Blue  Bidge  B.  B.  Co.,  the  boods 
now  held  bv  the  Greenville  and  Columbia  B.  B.  Co.  and  the  Blae 
Ridge  B.  K.  Co.,  shall  be  endorsed  by  the  consolidated  companj." 

It  does  not  appear  that  this  act  was  ever  accepted  by  the  Green- 
ville and  Columbia  B.  B.  Co.  or  its  creditors,  or  went  into  opera- 
tion in  whole  or  in  part.  Indeed,  the  contrary  appears.  The 
company  executed  the  second  mortgage,  which,  in  its  terms,  recog- 
nizes as  superior  the  first  mortgage  and  the  statutory  lien.  The 
title  of  the  act  has  been  stated.  In  the  usual  manner  it  is  divided 
into  sections,  but  they  all  relate  to  the  one  subject  of  the  act; 
otherwise  there  would  be  two  or  more  acts  in  one  under  a  false 
name^  and  violating  the  provision  of  Section  20,  Article  IE.,  of  the 
constitution,  which  dechures  that  ^^  every  act  or  resolution  haying 
the  force  of  law  shall  relate  to  but  one  subject,  and  that  shall  be 
expressed  in  the  title."  But  we  think  that  all  the  sections  of  this 
act,  properly  construed,  have  reference  to  the  subject  expresaed  in 
the  title.  The  fourth  section  provides  for  the  waiver  of  a  statn- 
toiy  lien  on  the  Blue  Bidge  B.  B.,  the  property  of  one  of  die 
companies  to  be  consolidateo.  The  fifth  section  provides  for  the 
waiver  of  the  statutory  lien  on  the  Greenville  and  Columbia  rail- 
road, the  property  of  the  other  company  being  prepared  for  coo- 
solidation.  The  seventh  section  provicfes  ^at  ^*  after  the  consoli- 
dation the  bonds  now  held  by  the  Greenville  and  Columbia  R  R* 
Co.  and  the  Blue  Bidge  B.  K.  Co.  shall  be  endorsed  by  the  con- 
eolidated  company."  Are  these  sections  each  an  act  independent 
of  the  others,  or  all  parts  of  one  whole.!  The  object  as  stated, 
and  as  appears  from  the  act  itself,  was  to  consolidate  Uie  two  com- 
panies. Considered  in  reference  to  its  purpose,  the  act  is  a  unitj 
with  several  parts.  Each  section  brings  its  contiibuticm  to  m 
end  in  view.  If  the  taking  effect  of  the  charter  of  the  consoli- 
dated company  and  its  encforsement  of  the  bonds  are  not  techni- 
cally conditions  precedent  to  the  waiver  of  the  lien,  they  are 
provided  for  by  tne  same  act  and  are  parts  of  one  plan,  and  must 
stand  towards  each  other  in  the  relation  of  mutual  and  dependent 
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provisions  In  the  order  of  time,  of  course,  the  companies  had  to 
oe  consolidated  before  such  consolidated  company  could  endorse 
the  bonds ;  but  is  it  not  apparent  that  the  endorsement,  though 
later  in  the  order  of  time,  was  to  be  the  counterpart  and  considef- 
ation  of  the  waiver}  The  fact  that  the  parts  are  in  different 
sections  does  not  alter  the  case.  The  division  into  sections  is 
purely  arbitrary.  Part  of  an  act,  isolated  and  disconnected  from 
the  context,  may  defeat  instead  of  give  effect  to  the  intention  of 
the  law-maker.  The  fifth  section  of  the  act  of  1871,  which  was 
inserted  as  part  of  a  plan  to  consolidate  the  two  companies, 
«annot,  after  that  purpose  has  failed,  be  enforced  for  the  sole  and 
different  purpose  of  effecting  priorities  in  one  of  said  companies. 
The  object  of  the  act  having  tailed,  each  and  all  of  its  parts  also 

But  if  the  fifth  section  of  the  act  of  1871  is  to  be  considered  as 
a  law  in  itself,  independent  of  the  other  sections  and  the  purposes 
of  the  act,  was  it  within  the  power  of  the  legislature  to  pass  such 
a  law?  We  need  not  repeat  what  we  have  said  upon  the  subject 
of  the  infringement  of  nghts  through  the  forms  oi  law  in  connec- 
tion with  the  ordinance  <S  the  convention.  It  has,  however,  been 
earnestly  and  ably  argued  that  these  bondholders  contracted  for  no 
other  security  thaji  the  obligations  of  the  company  and  the  guarantee 
of  the  state ;  that  they  wiU  still  have  that  ii  the  lien  is  postponed; 
that  they  never  had  anv  vested  interest  under  the  statutoiy  lien, 
which  was  a  collateral  mdenmity  created  by  the  state  for  the  sole 
purpose  of  securing  herself,  and,  as  it  was  a  creature  of  the  state, 
solely  to  indenmif  y  the  state  against  loss  on  the  guarantee,  the  state 
could  waive  or  relinquish  it  at  her  pleasure.  The  principle  con- 
tended for  is  that  a  security  given  for  the  protection  of  the  surety 
may  be  waived  by  him,  and  the  creditor  nas  no  such  interest  in 
the  transaction  that  can  supply  the  want  of  privity  of  contract. 

We  consider  that  the  principle,  as  stated,  nas  no  application  to 
this  case,  and  might  be  admitted  without  affecting  the  result  here. 
It  will  presently  appear  that  the  statutory  lien  in  this  case  was 
not  given  exclusively  for  the  indemnity  of  the  guarantor,  but  to 
secure  the  payment  of  the  debt.  The  ^neral  rule  undoubtedly 
is :  That  wnen  the  principal  debtor  has  given  the  surety  a  security 
against  his  liability,  the  creditor  is  entitled  to  the  benefit  of  the 
security.  1  Lead.  Cas.  Eq.  196 ;  Homer  v.  Bank,  7  Conn.  488 ; 
Jones  V.  Quinnipiack  Bank,  29  Conn.  25. 

There  are  cases  in  which  the  principle  may  seem  to  be  modified, 
bnt,  when  carefully  examined,  it  will  oe  found  that  they  stand  on 
their  peculiar  circumstances,  as  where  the  securitgr  was  eiven  after 
the  original  agreement  for  the  sole  purpose  of  mdemnifying  the 
surety  and  not  for  the  parent  of  the  debt.  The  case  above 
cited  of  Jones  v.  Bank,  which,  in  the  argument,  was  relied  upon 
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bj  both  sides,  may  be  taken  as  dedarin^  both  the  rale  and  the 
modification.  The  principles  anuoonced  m  that  ease  are  the  fol- 
lowing:: 

*^  Wben  a  mortgage  is  given  to  secnre  a  debt,  whether  the  debt 
be  in  a  negotiable  form  or  not,  a  transfer  of  the  old  debt  transfers 
in  eqnity  tne  secority,  if  the  security  has  not  previously  been  sur- 
rendered by  the  creditor."  '^  But  when  a  mortgage  is  given,  not 
to  secure  a  debt,  bnt  to  indemnify  a  security,  then  the  security 
does  not,  in  tibe  nrst  instance,  attach  to  the  debt^  as  an  incident  to 
it,  but  whatever  equity  may  arise  in  favor  of  the  creditor  with 
regard  to  the  securities  arises  afterwards,  and  comes  into  existence 
omy  upon  the  insolvency  of  the  parties  holden  for  the  debt." 

Apply  the  principles  here  announced  to  this  case,  and  the  whole 
point  resolves  itself  into  a  question  of  construction :  Whether  the 
statutoiy  lien  was  given  to  secure  the  debt  or  to  indemnify  the 

Sarantor?  Did  or  did  not  the  bondholders  contract  to  secure 
3ir  debt  ?  It  seems  to  the  court  that  there  can  be  no  doubt  unon 
that  point.  They  held  a  perfectly  good  security  under  the  nrst 
mortgage.  The  state  pasaed  an  act,  and  thereby  proposed  to 
them  to  exchange  their  mortgage  security  for  the  statutory  lien. 
They  did  so,  and  the  terms  of  the  act  constitute  a  contract  between 
the  company,  the  bondholders  and  the  state,  as  clearly  as  if  a  new 
mortgage  had  been  executed  by  the  company,  and  the  state  had 
guaranteed  the  bonds  as  additional  security.  That  contract  was 
made  at  the  time  the  bonds  were  guaranteed,  and  as  part  of  the 
original  arrangement,  and  each  party  has  a  right  to  insist  upon  its 
terms.  Was  it  exclusively  to  indemnify  the  state  or  to  secure  the 
debt  to  the  bondholders  ?  It  is  true,  it  was  to  the  state,  as  the  first 
mortgage  was  made  to  C.  M.  Furman,  but  expressly  and  in  terms 
to  secure  the  payment  of  the  debt.  The  act  of  1861  has  on  the 
face  of  the  covenant  these  words :  "For  the  faithful  performance 
on  the  part  of  the  said  company  of  such  contract,  and  the  payment 
of  such  obligation  in  priority  and  preference  of  bxij  other  debt 
which  the  said  company  may  then,  or  at  any  other  time,  owe,  ex- 
cept the  bonded  debt  now  secured  by  mortgage." 

The  act  of  1866  has  these  words :  "  That  tne  statutory  mortgage 
contained  in  the  second  section  of  the  act  of  which  this  act  is 
amendatory  shall  constitute  a  lien  on  all  the  property,  etc,  to  secure 
the  payment  of  the  principal  and  interest  of  the  whole  debt  of 
$1,500,000  thus  gnarauteea  in  the  adjustment  of  the  original  mort- 
gage ^nd  guaranteed  debt  of  said  company,  also  the  debt  of  $600,000 
and  interest  thereon,  which  is  now  secured  by  mortgage."  And 
the  act  of  1869  declares  "  that  the  statutory  lien  is  hereby  extended 
to  cover  the  additional  sum  of  $50,000  herein  provided,"  etc. 

Can  there  be  any  doubt  from  the  terms  of  these  acts,  that  the 
statutory  mortgage  was  not  given  exclusively  to  indemnify  the 
state  as  guarantor,  but,  in  express  terms,  to  secure  the  debt  to  the 
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ereditor  ?  This  subject  has  lately  received  exhaustive  consideration 
by  this  court  in  the  case  of  Hand  v.  Savannah  and  Charleston 
K.  B.  O0.9  12  S.  C.  314,  and  it  is  quite  unnecessary  to  say 
more  than  to  repeat  the  words  of  Chief  J  ustice  Willard,  as  the  or- 
gan of  this  court  in  that  case,  in  which  the  facts  were  less  plaio 
wan  they  are  in  this : 

^^  In  aU  these  cases  the  intention  is  clearly  expressed  that  the  se- 
curity taken  shaJl  be  for  the  payment  of  tne  bonds.  It  is  in  no 
case  said  that  it  is  taken  for  tne  special  indenmity  of  the  state  as 
endorser.  That  is  undoubtedly  implied,  but  the  direct  provision 
is  for  Uie  payment  of  the  bonas.  A  provision  for  the  payment  of 
the  bonds  is  primarily  a  security  for  tnose  holding  the  bonds.  It 
is  also  in  eqmty,  and  at  law  when  its  forms  permit  it."  (P.  342.) 
^^  The  foregoing  conclusions  establish  the  proposition  that  the  bond 
and  coupon  h^ders  took  a  mortgage  or  hen  upon  all  the  property 
of  the  Old  company  intended  by  that  act  to  be  subjected  to  such 
mortgage  or  lien,  which  the  legislature  had  no  right  to  destroy  or 
postpone,  as  such  attempt  was  in  violation  of  the  provisions  of  the 
constitution  of  the  United  States  and  of  this  state  forbidding  the 
passage  of  a  law  impairing  the  obligation  of  a  contract."     (P.  356.) 

The  next  question  is  as  to  relative  priorities  of  the  different 
classes  of  bonds  guaranteed  by  the  state  and  held  under  the  first 
mortgage.  It  is  not  questioned  by  any  of  the  parties  that  the  first 
moi-tgage  of  1854  is  the  first  lien  upon  the  property  of  the  com* 
pany  to  the  extent  of  the  bonds  that  have  never  been  exchanged, 
out  are  still  outstanding  in  their  original  form.  But  it  is  not  con- 
ceded that  this  is  true  of  that  portion  of  those  bonds  which  were 
exchanged  for  guaranteed  bonds,  and  are  now  in  the  possession  of 
the  state.  It  is  insisted  that  the  state,  having  guaranteed  other 
bonds  issued  by  the  company  in  lieu  of  them,  wnich  substituted 
bonds  are  interest-bearing  obligations,  that  the  bonds  in  the  possession 
of  the  state,  are,  in  effect,  paid,  and  should  be  regarded  as  either 
cancelled  or  held  as  cumulative  security  for  a  particular  class  of  the 
^aranteed  bonds.  The  statutory  lien  was  intended  as  a  substitute 
Tor  the  first  mortgage,  and  if  all  the  bonds  had  passed  under  the 
statutory  lien,  the  first  mortgage  would  have  become  "fimctu8> 
officio,"  and  the  statutory  lien  t^en  its  place  as  the  first,  and,  in 
that  event,  the  bonds  received  in  exchange  would  have  died  with 
the  mortgage.  The  exchange,  however,  was  not  made  of  the 
whole,  but  only  of  part.  At  first  view  it  would  seem  that  the  same 
result  should  follow  as  to  the  part  exchanged,  and  that  the  bonds 
taken  up  should  be  regarded  "  pro  tanto"  paid,  and  the  mortgage 
cancelled,  excent  so  far  as  was  necessary  to  cover  the  bonds  sml 
outstanding.  On  the  other  hand,  there  may  have  been  good  rea- 
sons for  keeping  alive  the  lien  of  these  transferred  bonds  under  the 
mortgage  until  the  whole  amount  was  transferred.  But  be  that  as 
it  may,  the  words  of  the  act  are  too  plain  and  explicit  to  admit  the 
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view  that  they  are  to  be  oonaidered  paid.  The  act  decbures  expreealy 
that  the  bonds  thus  taken  up  and  deposited  with  the  "  president 
of  die  bai^  shall  stand  as  security  to  the  state,  and  thereby  give 
the  state  the  lien  under  the  first  mortgage  until  all  the  bonds  now 
secured  by  mortgage  shall  be  retired.  All  the  bonds  secured  by 
mort^ige  haye  not  yet  been  retired,  and  we  cannot  declare  a  result 
direcUy  in  the  face  of  the  act  It  is  not  conceiyed  that  the  out- 
standing mortgage  bondholders  haye  any  ri^ht  to  complain  of  this. 
They  accepted  the  mortgage  security,  knowing  that  it  coyered  the 
whole  $800,000,  and  there  is  little  equity  in  uie  claim  that  as  eadi 
bond  passed  from  under  the  mortgage  the  yalue  of  the  mortgage  to 
that  extent  must  be  enhanced  for  their  benefit.  All  the  bondhold- 
ers had  the  right  to  stand  still  as  those  outstanding  haye  done.  It 
is  the  same  to  them  whether  the  state  holds  them  or  the  original 
owners. 

Accepting  this  yiew  it  is  insisted  in  the  next  place  that  at  least 
no  interest  snould  run  on  the  bonds  held  by  the  state  until  after 
the  company  ceased  to  pay  interest  on  the  guaranteed  bonds  substi- 
tuted for  tnem ;  otherwise,  it  is  said,  the  company  pays  interest 
twice  on  the  same  debt — on  the  bonds  held  by  the  state,  and  also 
on  the  guaranteed  bonds  giyen  in  exchange  for  them.  This  would 
be  true  if  the  bonds  transfeiTed  to  the  state  had  been  directly  for 
tiie  benefit  of  the  holders  of  the  guaranteed  bonds  as  cumuktiye 
security.  In  that  case  the  payment  of  one  security  would  discharge 
the  other  pro  tanto. .  But  these  are  not  double  securities  to  the 
same  creditor.  The  parties  were  competent  and  they  haye  made 
this  arrangement.  The  guarantee  and  the  statutory  lien  stand  as 
the  security  of  the  bondholder,  and  these  mortgage  bonds  are  the 
security  of  the  state  for  its  liability  as  guarantor. 

Interest  is  only  the  legal  accretions  of  the  principal  and  becomes 
part  of  the  debt.  The  security  of  the  transferred  bonds  and  inter- 
est not  being  to  the  same  creditor,  is  unaffected  by  payments  on 
the  guaranteed  bonds,  but  is  affected  by  its  character  as  an  indem- 
nity, and  as  soon  as  the  guaranteed  debt  is  paid,  and  the  state  sayed 
harmless,  its  functions,  as  a  guarantee,  will  nave  been  accomplished, 
and  the  excess,  if  any,  fall  into  the  assets  of  the  company.  It  may 
be  remarked,  in  passing,  that  this  claim  of  the  state,  under  the  first 
mortga^,  is  primarily  an  indemnity  to  the  state  as  guarantor, 
rather  than  a  direct  security  to  the  bondholders  for  their  debt,  and 
in  this  regard  differs  from  the  security  of  the  statutory  lien,  which, 
as  we  haye  seen,  is  a  security  primarily  for  the  creditor.  !ming  an 
indemnity,  it  may  be  that  this  security  of  the  state,  according  to  the 
principle  so  strongly  urged  upon  the  court,  might  be  relinquished 
or  waiyed  by  the  state,  but  the  claim  is  as  a  bondholder  under  the  first 
mortgage,  which  is  expressly  excepted  from  the  operation  of  the 
fifth  section  of  the  act  of  1871,  in  regard  to  waiver. 

It  only  remains  to  consider  the  relative  priorities  as  between  the 
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bonds  ifiBaed  under  the  acts  of  1861, 1866  and  1869.  The  court  is 
not  informed  whether  there  are  ani^  bonds  still  ontstandin^,  isened 
under  the  act  of  1861,  and  still  having  the  caption  of  ^  The  Con- 
federate States  of  America."  If  there  are  any  such,  they  are  unaf- 
fected by  the  provisions  of  the  aets  subsequently  passed,  the  terms 
of  whicn  they  have  not,  directly  or  indirectly,  accepted,  and  must 
rank  next  after  the  first  mortgage  bonds  as  the  first  class  of  guaran- 
teed bonds. 

The  act  of  1866  did  not  assume  to  create  a  new  statutory  lien, 
but  to  reaffirm  and  extend  that  of  1861.  It  dicL  however,  enliu*ge 
the  amount  of  bonds  authorized  to  be  issued  from  $900,000  to  $1,600- 
000 — a  difierence  of  $600,000 ;  but  of  this  apparent  enlar^ment 
$350,000  are  for  interest  whicm  had  accrued,  and  which,  m  fact, 
was  part  of  the  old  debt,  so  that  to  the  amount  of  $1,250,000  the 
act  of  1866  was  substantially  a  substitute  for  the  act  of  1861.  If 
the  interest  had  not  been  represented  bv  certificates  of  indebted- 
ness, the  debt  and  interest  wnich  were  already  under  the  mortage 
and  statutory  lien,  would  have  amounted  to  this  statutory  sum.  jBut 
the  fourth  section  of  the  act  of  1866  did  provide  for  another  issue 
of  bonds  and  certificates  of  indebtedness,  to  the  amount  of  $250,000,. 
to  fund  the  floating  debt  of  $600,000,  by  a  compromise  of  one  for 
three.  To  this  extent  a  new  debt  was  incorporated  and  the  old 
Uen  of  1861  extended  over  it.  It  is  argued  that  this  was  a  wrong  done 
to  holders  of  bonds  issued  under  the  act  of  1861  and  reissued  under 
the  act  of  1866— the  $700,000  confederate  bonds ;  that  tiie  ledsla- 
ture  cannot  extend  the  lien  which  belonged  exclusively  to  tnem 
over  an  increased  debt,  and  thus  impair  the  value  of  their  security ; 
that  to  extend  an  old  Hen  over  a  new  debt,  is,  in  effect,  to  create  a 
new  lien  for  the  new  debt,  which  must  leave  the  old  debt 
under  its  own  lien  and  take  its  place  in  the  order  of  priorities  by 
the  date  of  the  extending  act.  There  is  great  force  in  this  view, 
so  far  as  the  element  of  new  debt  is  concerned,  and  we  have  already 
held  that  the  bonds  issued  during  the  war  under  the  act  of  1861 
and  never  passed  under  the  act  oi  1866  must  haveprioritv  and  take 
rank  from  the  date  of  the  former  act  But  as  to  those  bon^old- 
ers  who  came  in  and  accepted  bonds  issued  under  the  act  of  1866, 
we  think  this  objection  does  not  apply.  They  have  accepted  the 
advantages  offered  by  the  act  of  1866,  and  they  must  take  its  disad- 
vantages. This  principle  of  estoppel  is  fully  developed  in  the  case 
of  Hand  v.  Bailroad  before  referred  to.  We  can  add  nothing  to 
what  is  there  said  also  upon  this  point,  and  will  not  reopen  the  ar- 
gument. The  court  says:  ^^It  is  too  clear  for  argument  or  the 
citation  of  authorities,  tnatone  taking  a  provision  made  for  himself 
by  statute,  must  take  upon  the  condition  upon  which  it  is  offered. 
This  principle  equallv  applies  to  express  conditions  and  such  as 
&ay  be  fairly  implied  from  the  terms  of  the  statute."  (P.  848.) 

To  this  it  is  replied  that  this  is  a  different  case  from  that  of 
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HandL  That  the  act  of  1866  offered  no  Talnable  oonaidentioii 
and  imposed  no  conditions ;  that  it  only  reissued  the  bonds  in  a 
different  style.  That  the  act  is  not  a  nnitj,  but  divisible,  and, 
in  fact,  f onr  different  acts  in  one.  That  the  first  section  proTidee 
simply  for  the  reissae  of  the  bonds  issued  under  the  act  of  1861; 
that  the  second  section  only  provides  for  the  deficit  und»  the 
same  act ;  that  the  third  section  provides  for  an  issue  of  certifi- 
cates to  pay  interest,  and  that  the  fourth  section  provides  for  i 
new  issue  to  fund  tiie  fioating  debt  It  is  true  tnat  these  pro- 
visions are  in  different  sections,  but  they  are  part  of  one  act  npon 
the  same  general  subject.  None  of  the  above  sections  re^nsctB 
ihe  lien ;  that  is  in  still  another  section,  the  sixth,  which  dedara 
^'that  the  statutory  mortgage  contained  in  the  second  section  of 
the  act  of  which  this  is  amendatory,  shall  constitute  a  lien  to 
secure  the  payment  of  principal  and  interest  of  the  entire  debt  of 
$1,500,000,  thus  guaranteed  in  the  adjustment  of  the  orifinal  mort- 
gage and  guaranteed  debt  of  said  company,  and  also  we  debt  of 
$600,000  and  interest  thereon,  which  is  not  secured  by  mortgage;'' 
The  results  of  the  war  had  made  necessary  a  readjustment  of  the 
debt  of  the  company.  The  act  of  1866  embodies  a  carefollv 
prepared  plan  upon  the  whole  subject,  and  not  upon  any  sepa- 
rate part  So  far  as  its  general  purpose  is  concerned,  it  is  in 
entirety,  and  we  cannot  avoid  the  conclusion  that  those  who 
accepted  some  of  its  provisions  are  bound  by  all. 

Tne  act  of  1869  provides  as  follows :  "  That  to  enable  the  said 
company  to  fund  the  interest  due  upon  their  mortgage  and  gnar- 
anteed  debt  for  the  six  months,  viz.,  from  January  Ist  to  July  1st, 
1868,  the  comptroller-general  is  authorized  and  directed  to  endorse 
the  name  ana  credit  of  the  state  upon  the  bonds  and  certificates 
of  indebtedness  of  the  said  company  to  the  amount  of  fifty  thoa- 
sand  dollars,  to  be  applied  in  all  respects  and  in  the  same  manner 
and  with  the  same  conditions  and  restrictions  as  is  provided  in  the 
act  of  December  20th,  1866,  for  the  funding  of  interest,  and  the 
statutory  lien  is  hereby  extended  to  cover  the  additional  som  of 
fifty  thousand  dollars  herein  provided." 

The  company  and  the  bondholders  accepted  this  act  The 
bonds  and  certificates  of  indebtedness  were  issued,  we  must  san- 
pose,  in  accordance  with  its  terms,  and  tiie  last  question  is  made 
by  W.  A.  Clark,  trustee  under  the  second  mortgage.  He  insists 
'^that,  as  the  act  of  1869  was  passed  after  the  second  mortgage 
was  executed,  the  $50,000  bonds  issued  under  its  provisions  are 
subject  to  the  lien  of  the  second  mortgage  bonds." 

The  Circuit  judge  states  that  ^'  there  was  no  proof  before  him 
as  to  the  date  of  any  of  the  second  mortgage  bonds,  bat  it  is 
quite  certain  that  it  was  after  the  act  of  1871,  which  purported  to 
postpone  the  statutory  lien." 
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It  was  stated  at  the  bar  that  this  was  a  mistake  in  fact,  and  we 
haye  no  evidence  upon  the  subject  before  ns.  It  does  not,  how- 
ever, seem  to  ns  to  be  a  material  inqoiry  whether  any  of  these 
bonds  were  issued  between  May,  1867,  and  Febmaiy,  1869.  It 
must  be  remembered  that  these  bonds  were  issued  only  to  fund  in- 
terest in  arrears. 

Should  the  bonds  and  certificates  issued  under  the  act  of  1869 
be  postponed  to  the  second  mortgage  bonds  only  because  of  the 
date  (1869)  of  the  act  which  authorized  their  issue}  The  act  of 
1869  created  no  new  debt,  but  put  in  a  new  form  on  credit  the 
interest  on  the  old  debt  from  January  to  July,  1868.  The 
coupons  funded  were  already  secured  by  the  lien  of  1866.  They 
were  as  high  security  as  the  bonds  from  which  they  had  been  cut, 
and  entitled  to  share  "  pari  passu"  with  them.  City  of  Kenosha  v, 
Lamson,  9  Wall.  483 ;  City  of  Lexington  v.  Butler,  14  Wall. 
282 ;  State  v.  The  Spartanburg  and  Union  R.  R  Co.,  8  S.  C.  129. 
If  the  coupons  haa  i^ot  been  funded  they  would  now  have  the 
effect  of  enlarging  the  lien  debt  by  the  amount  of  this  issue. 
ITust  the  holders  of  these  bonds  be  postponed  only  because  they 
accepted  these  bonds  and  certificates  in  exchange  for  their  coupons 
already  secured  by  lien  ?  That  must  depend  upon  the  terms  upon 
which  they  were  issued  and  received.  Whether  one  security  oper- 
ates in  payment  or  satisfaction  of  another,  is  always  a  Question  of 
intention.  Did  they  intend  to  discharge  the  coupons  already  due 
and  relinquish  their  lien  by  taking  in  satisfaction  bonds  for  the 
«ame  amount  not  due  for  twenty  years,  and  to  be  secured  by  a 
postponed  lien  ?  The  bond  or  certificate  is  not  the  debt,  but  the 
evidence  of  it.  Nothing  is  payment  but  that  which  produces  pay- 
ment, or  is  received  as  payment.  To  give  one  security  for  another 
•of  equal  dignity,  without  the  intention  of  discharging  the  debt, 
is  not  payment,  but  substitution,  and  in  such  case  it  is  well  settled 
that  a  lien,  such  a  mortgage  previously  existing,  is  not  discharged, 
but  remains  and  still  secures  the  debt  m  the  new  form.  Burton  v. 
Pressly,  Cheves'  Eq.  1 ;  Costello  v.  Cave  &  Bradley,  2  Hill,  628 ; 
Gardner  v.  Hust,  2  Kich.  608 ;  Kelsey  v.  Rosborougli,  2  Rich.  244 ; 
Bank  v.  Bobo,  9  Rich.  34 ;  Adger  v.  Pringle,  11  S.  C.  527 ;  6 
Wait's  Act.  &  Def.  410,  413,  417. 

Here  the  intention  is  not  doubtful.  The  bonds  were  issued  and 
accepted,  according  to  the  terms  of  the  act,  which  is  the  contract 
of  the  parties,  and  this  declared  expressly  that  the  statutorv  lien 
of  1866  "is  extended  over  them."  From  the  view  which  the 
court  takes,  the  bonds  issued  under  the  act  of  1869  should  have 
priority  to  the  bonds  issued  under  the  second  mortgage  of  1867, 
without  regard  to  the  date  of  their  issue. 

The  result  of  this  reasoning  would  be  to  place  the  bonds  issued 
under  the  act  of  1869  on  the  same  footing  with  those  issued  under 
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the  aet  of  1866 ;  bnt  that  part  of  the  Circuit  decree  which  places 
the  bondB  of  1869  "  after''  tne  bonds  issned  under  Ihe  act  of  1866, 
not  being  appealed  from,  we  are  not  at  liberty  to  disturb  it 

It  is  Mjad^ed  that  the  Circuit  decree  be  affirmed  and  the  appeal 
dismissed. 

WiLLABDi  C.  J*,  and  MoIyeb,  A.  J.,  concurred* 


FiBST  Natiov AL  FiBB  Inbitbahob  Oohpant  abd  Ozhebs 

V. 

Stbphbv  Salxbbubt  abd  Othbbs,  Tbubtebs^  abd  Abothxb. 

(180  MamdMetti  BtparU,  808.    FA.  21,  1881.) 

A  railroad  corporation  mortgaged  its  property  and  franchise  to  trostecf  to 
secure  the  payment  of  certain  bonds,  by  an  instmment  which  provided  tint, 
until  default,  the  corporation  should  remain  in  possession;  that  if  the  boodi 
were  paid  the  conveyance  should  be  void;  and  that,  on  default  of  the  m- 
ment  of  the  principal  and  interest  on  any  bond,  and  on  request  of  one  hsif  in 
amount  of  the  holders  of  the  bonds,  the  trustees  should  sell  the  proper^  and 
apply  the  proceeds  to  the  payment  of  the  bonds.  Hsid,  that,  on  default  in  the 
payment  of  interest,  the  trustees  had  the  power  to  foreclose  and  takepowft- 
sion  of  the  property,  although  not  requested  so  to  do  by  one  half  in  smonnt 
of  the  bondholaers. 

A  bill  in  equi^,  brought  by  less  than  one  sixth  in  amount  of  the  holders 
of  bonds  secured  by  a  mortgage  giyen  by  a  railroad  corporation,  agauut  the 
trustees  under  said  mortgage,  to  compel  them  to  take  possession  of  the  prop- 
erty mortgaffed,  alleged  that  there  had  been  a  defamt  in  the  payment  of 
interest  on  the  bonds;  that  the  corporation  had  signified  a  purpose  not  to 
pay  interest  on  the  bonds  unless  the  holders  thereof  would  take  a  less  rate  of 
interest  than  the  bonds  called  for;  that  the  net  income  of  the  oorponlion 
was  sufficient  to  enable  it  to  pay  interest;  that  the  corporation  was  appljiDg 
the  income  to  unsecured  debts ;  and  that  there  was  danger  that,  if  this  comse 
continued,  the  property  would  be  inadequate  security  for  the  payment  of  the 
mortj^age.    HMy  on  demurrer,  that  the  bill  could  be  maintained. 

It  18  no  defence  to  a  bUl  in  equity  to  compel  trustees,  under  a  mortgtge 
given  by  a  railroad  corporation,  to  take  possession,  on  default  of  the  corpon- 
tion  to  pay  the  debt  secured  by  the  mortgage,  that  litigation  may  be  neosBHiT 
to  ascer^in  what  property  is  covered  by  the  mortgage;  or  that  a  great  bnr- 
den  and  personal  liability  for  injuries  done  and  debts  subsequently  incomd 
will  thereby  be  imposed  upon  them. 

If  a  railroad  corporation  executes  a  mortgage  to  trustees  to  secure  the  pay- 
ment of  certain  bonds,  and  afterwards  executes  a  second  mortgage  to  the 
same  trustees  to  secure  other  bonds,  the  bondholders  xmdet  the  second  mort- 
gage are  not  necessary  parties  to  a  bill  in  equity  by  the  bondholders  under 
the  first  mortgage  to  compel  the  trustees  to  take  posseasion  of  the  mortgaged 
property. 

If  a  bill  in  equity  is  brought  by  one  sixth  of  the  holders  of  bonds,  ianed 
by  a  railroad  corporation  and  secured  by  a  mortgage,  against  the  trustees 
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luuiied  in  the  mortgage,  the  other  liolderB  of  bonds  secored  by  the  same 
mortgage  will  be  allowed  to  ccme  in  as  plaintiffli. 

OoLT  and  Mobton,  JJ.,  absent. 

Bill  in  equity,  filed  Febrnary  16,  1880,  by  aizteen  holders  of 
certain  bonds  issued  by  the  Boston,  Btare  and  Gkrdner  R.  R.  Cor- 
poration, in  behalf  of  themselves  and  others  who  should  come  in 
to  prosecute  the  bill,  against  the  trustees  under  a  mortga^  executed 
by  said  corporation  to  secure  said  bonds,  and  against  said  corpora- 
tion. 

The  bill  alleged  that  on  June  21, 1873,  the  Boston,  Barre  and 
Gardner  R.  R.  Corporation,  in  pursuance  of  the  authority  con- 
ferred upon  it  by  the  St  of  1873,  c  348,  conveyed  in  mortgage  to 
Stephen  Salisbury,  Calvin  Foster  and  Lewis  Barnard,  as  trustees, 
'^the  railroad  of  said  corporation,  with  all  the  appendages  and 
appurtenances,  meaning  and  intending  to  include  tne  line  of  said 
rauroad  as  tiie  same  now  is  or  hereafter  shall  be  located,  from  its 
southerly  terminus  in  Worcester  to  its  northerly  terminus  in  Win- 
chendoa,  constructed,  in  process  of  construction,  and  to  be  con- 
Btnicted,  with  building  road-bed,  embankments,  bridges,  siding 
tnmouts,  turntables,  ties,  rails  and  other  parts  and  appendage  alsa 
all  the  land  owned  by  said  corporation,  whether  witmn  or  without 
its  location,  also  its  nanchise." 

The  mortgage,  a  copy  of  which  was  annexed  to  the  bill,  after 
reciting  the  votes  of  the  stockholders  and  directors  authorizing  the 
issue  of  bonds  to  the  amount  of  $400,000,  payable  in  twenty  years, 
proceeded  as  follows :  '*  Now  therefore  the  condition  of  this  instru- 
ment is  that  if  the  said  Boston,  Barre  and  Gardner  R.  R.  Corpora- 
tion shall  weU  and  truly  pay  or  cause  to  be  paid  each  and  every 
such  bond,  and  the  interest  accruing  thereon  according  to  the  tenor 
and  effect  thereof,  then  this  instrument  shall  be  void,  but  other- 
wise shall  remain  in  full  force.  And  in  default  of  the  payment 
of  the  principal  or  interest  of  any  of  said  bonds  as  aforesaid, 
and  in  case  the  same  shall  remain  due  and  unpaid  for  the  space 
of  six  months,  and  in  case  also  the  trustees  aforesaid  shall  be  in 
writing  requested  thereto  by  one  half  in  amount  of  the  holders 
of  saia  bonds,  and  not  otherwise,  the  said  trustees  are  hereby 
authorized,  empowered  and  required  to  sell  the  mortgaged  premises 
aforesaid,  at  public  auction,  to  the  highest  bidder,  giving  three 
months'  notice  of  said  sale  in  one  or  more  newspapers  published  in 
the  several  cities  of  New  York,  Providence,  Boston  ana  Worcester, 
and  to  execute  and  deliver  proper  deed  or  deeds  conveying  the 
same  to  the  purchaser  or  purchasers  thereof,  being  the  himest  bid- 
der or  bidders  therefor,  and  to  apply  the  net  proceeds  ol  said  sale 
after  retaining  therefrom  the  expenses  of  saia  sale  and  a  suitable 
compensation  for  their  own  services,  to  the  payment  of  all  of  said 
bonds  remaining  unpaid,  whether  due  or  not  due,  if  said  proceeds 
4  A.  &  E.  R.  Cas.— 81 


482  FIBB  INSURANCE  CO.  V.  SALISBURY  ST  AL. 

are  sufficient  therefor,  and  if  not  sufficient,  to  divide  the  same 
ratably  among  the  several  holders  of  said  bonds  according  to  the 
amount  thereof  and  the  balance  thereof,  if  any,  to  pay  over  to  said 
corporation.  Provided,  however,  that  if  said  corporation  shall,  at 
any  time  before  such  sale,  pay  or  tender  or  cause  to  be  paid  or  ten- 
dered to  said  trustees  or  eitner  of  them,  for  the  use  and  benefit  of 
said  bondholders,  the  full  amount  of  principal  and  interest  thai  due 
upon  said  bonds  with  the  expenses  incurred  by  said  trustees,  in- 
cluding a  reasonable  compensation  for  their  own  services,  an  ac- 
count of  which  expenses  and  services  they  shall  render  to  said  cor- 
poration upon  request  within  a  reasonable  time,  such  sale  shall  not 
be  made,  but  whenever  a  new  default  to  pay  the  principal  or  in- 
terest upon  said  bonds  shall  occur,  and  continue  as  aforesaid,  and  a 
new  request  shall  be  made  by  one  half  in  amount  of  the  bond- 
holders as  aforesaid,  the  same  proceedings  shall  be  had  in  all  reepedE 
in  regard  to  the  sale  of  said  morf^a^d  premises,  and  the  applica- 
tion of  the  proceeds  thereof  as  herembefore  provided,  and  wim  the 
same  ri^ht  of  payment  of  principal  and  interest  due  to  the  corpora^ 
tion.  And  it  is  further  providea  that  the  said  Boston,  Barre  and 
Gardner  R.  R.  Corporation  shall  remain  in  possession  of  said 
mortgaged  premises  whenever  not  in  default  of  the  conditioos 
hereof,  and  tor  six  months  after  anv  default.  And  the  said  Stephen 
Salisbury,  Calvin  Foster  and  Lewis  Barnard,  parties  of  the  seoood 
part,  covenant  and  agree  to  and  with  the  Boston,  Barre  and  Gard- 
ner R.  R.  Corporation,  party  of  the  first  part,  that  they  will  tmly 
execute  and  perform  the  trusts  hereby  reposed  in  them,  to  the  best 
of  their  judgment  and  discretion,  provided  always  that  neither  oi 
said  trustees,  their  executors  or  administrators,  shall  be  Uabie  or 
accountable  for  the  acts,  doings  or  default  of  the  others,  or  either 
of  them,  nor  for  any  loss  or  damage  unless  the  same  shall  arise 
through  his  own  negligence  or  default." 

The  bill  further  alleged  that  the  whole  amount  of  the  bonds 
secured  by  the  mortgage  were  duly  issued  and  sold,  and  the  same 
are  now  outstanding  unpaid ;  and  that  the  plaintifEs  were  the  owners 
of  such  bonds  to  the  amount  of  $64,000,  at  their  par  value. 

That  on  July  16,  1875,  the  railroad  corporation  executed  to  the 
same  trustees  a  second  mortgage  of  its  railroad  and  franchise, 
enumerating  therein  all  its  real  and  personal  property,  subject  to 
the  first  mortgage,  to  secure  bonds  to  the  amount  of  $300,000. 

That  the  corporation  has  made  default  in  the  payment  of  the 
interest  due  April  1,  1879,  on  the  bonds  owned  by  the  plaintiffe 
and  on  other  bonds  of  the  same  issue,  and  such  default  nad  (^Q- 
tinned  more  than  six  months ;  that,  after  the  breach  of  conditioo 
had  continued  for  six  months,  the  plaintiffs  notified  the  trustees 
and  requested  them  to  take  possession  of  the  mortgaged  premises, 
for  the  purpose  of  receiving  the  rents  and  profits  and  applying 
them  to  the  purposes  of  the  trust ;  but  the  trustees  refused,  and 
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pretended  that  they  were  of  opinion  that  it  was  not  for  the  interest 
of  the  plaintifis  and  other  holders  of  bonds  to  take  possession. 

That  the  corporation  was,  by  means  of  the  property  mortgaged, 
earning  and  receiving  larse  amounts  of  money  over  and  above  its 
running  expenses,  and  had  been,  for  a  long  time  before  and  since 
said  default  in  the  payment  of  said  interest  as  aforesaid,  in  receipt 
of  large  earnings  over  and  above  its  expenses,  sufficient,  if  faith- 
fully applied,  to  pay  the  whole  of  the  interest  on  the  bonds  secured 
i)y  the  first  mortgage  according  to  the  terms  and  effect  of  said 
bonds ;  that  the  corporation  had  applied  said  earnings  to  the  pay- 
ment of  unsecured  liabilities,  and  to  expenditures  in  no  way  in  the 
interest  of  the  plaintifis,  or  other  holders  of  said  bonds  secured  by 
the  first  mortgage. 

That  by  the  terms  and  effect  of  the  first  mortgage  the  legal  title 
to  the  entire  line  of  railroad  owned  by  the  corporation,  with  all 
appurtenances  and  appendages  and  all  tne  land  oi  said  corporation 
within  or  without  its  location,  together  with  all  its  locomotive 
engines,  cars  and  implements  fitted,  designed,  adapted  and  pro- 
cured, whether  before  or  after  said  mortgage,  for  use  in  connection 
with  and  upon  said  railroad,  passed  by  said  mortgage,  as  incident 
to  the  franchise,  or  part  of  the  realty,  or  otherwise,  to  the  said 
trustees,  and  was  vested  in  them  in  trust  for  the  purposes  expressed 
in  said  mortga^. 

That  upon  flie  breach  of  the  condition  of  the  mortgage,  con- 
tinued for  six  months  as  aforesaid,  the  trustees  became  at  once 
entitled  to  the  possession  of  all  and  singular  the  premises  conveyed 
by  the  mortgage,  and  it  became  and  was  their  duty  forthwith  to 
take  possession  thereof  for  the  purpose  of  securing  the  application 
of  all  rents  and  profits,  above  necessary  running  expenses  and 
repairs,  to  the  payment  of  said  bonds  according  to  their  tenor  and 
«ffect. 

That  if  the  trustees  should  take  possession  of  the  property  con- 
veyed by  the  first  mortgage,  and  manage  the  same  with  orainary 
prudence  ai)d  skill,  the  net  income  and  profits  readily  to  be  derived 
therefrom  would  more  than  pay  the  entire  interest  accrued  and  to 
accrue  on  all  the  bonds  secured  by  the  first  mortgage. 

That  certain  judgment  creditors  of  the  corporation  had  seized 
on  execution  certain  cars,  locomotives  and  otner  property  which 
were  covered  and  conveyed  by  the  first  mortgage ;  and,  upon  sale 
thereof  under  said  execution  or  executions,  certain  persons  had 
pretended  to  buy  said  property  and  in  some  way  and  on  some 
terms,  not  known  to  the  plamtim,  had  let  the  property  to  the  cor- 
poration who  was  now  using  the  same ;  that  said  proceedings,  so 
far  as  they  covered  and  affected  any  of  the  locomotives,  cars  and 
rolliuff  stock  of  the  corporation,  were  wholly  void  and  of  no  effect 
as  against  the  mortgagees  in  the  first  mortgage. 
Tnat  there  was  danger,  if  the  interest  on  me  bonds  was  allowed  j 
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to  increafle  and  the  corporation  allowed  to  apply  the  whole  of  llie 
income  of  the  mortgaged  property  to  other  porpofies,  that  the  prop- 
erty would  &ot  be  sdSicient  to  pay  the  interest  on  the  mortgage 
bonds  and  to  pay  the  principal  at  maturity ;  that  the  omission  and 
refusal  of  the  trustees  to  take  possession  of  the  mortgaged  propertj 
and  apply  the  income  and  profits  thereof  to  the  purposes  provided 
in  said  mortgage,  and  to  foreclose  said  mortgage,  was  a  yiolatioii  of 
the  duty  imposed  by  the  trust. 

That  said  trustees  were  interested,  either  personally  or  as  offioei^ 
of  certain  institutions,  in  the  bonds  secured  by  the  second  mort- 
gage, and  that  the  judgment  of  the  trustees  was  affected  adyereelj 
to  the  plaintifib'  rights  by  said  interest. 

That  the  corporation,  besides  refusing  and  neglecting  to  pay  the 
interest  falling  due  April  1, 1879,  had^  wnoUy  refused  and  ne^Ieeted 
to  pay  any  part  of  the  interest  on  said  bonds  falling  due  October 
1,  18y9,  ana  threatened  and  avowed  that  it  wotild  pay  no  part  of 
the  interest  due  or  to  become  due  on  said  bonds  and  other  IxHids 
ot  the  same  issue,  held  by  other  persons,  unless  the  holders  thereof 
would  accept  interest  at  a  lower  rate  than  provided  by  the  terms  of 
said  bonds,  and  would  release  all  claim  for  any  interest  on  odd 
bonds  above  said  reduced  rate,  whether  already  accrued  or  toaocrae 
in  the  future,  and  would  also  release  and  waive  all  claim  on  a  part 
of  the  property  conveyed  by  the  first  mortgage. 

The  prayer  of  the  biU  was  that  the  trustees  be  ordered  to  take 
possession,  and  the  corporation  be  ordered  to  deliver  to  them  pos- 
session, of  all  the  property  conveyed  by  the  first  mortgage,  and 
also  of  all  the  property  conveyed  by  the  second  mortgage,  lor  the 
purpose  of  receiving  and  applying  the  net  income  and  profits 
thereof  to  the  payment  of  the  interest  of  the  bonds  of  the  plamtiSs 
and  others  of  the  same  issue  and  date,  and  also  for  the  purpose 
of  foreclosing  the  mortgage  in  case  the  bonds  should  not  be  paid 
according  to  the  tenor  ana  effect  thereof,  and  that  in  case  said 
trustees  refused  or  n^lected  to  act  in  the  premises  a  receiver 
might  be  appointed  to  take  possession  of  said  property  for  the 
purpose  of  applying  the  net  income  and  profits  to  the  payment  of 
said  bonds  accordm^  to  the  tenor  and  effect  thereof;  and  for 
further  relief. 

The  defendants  demurred  to  the  biU  for  want  of  equity,  and  be- 
cause the  holders  of  the  bonds  secured  by  the  second  mortgage  had 
not  been  made  parties  to  the  biU. 

The  case  was  heard  on  the  bill  and  demurrer  by  Ames,  J.,  and 
reserved  for  tho  consideration  of  the  full  court. 

After  the  entry  of  the  case  on  the  law  docket  for  aigoment, 
Francis  T.  Blackmer  and  fifty-one  others  filed  a  petition  in  the 
case,  averring  that  at  the  times  the  defaults  occurred  in  the  pay- 
ment of  interest,  as  alleged  in  the  bill,  they  were  holders  of  bonus 
secured  by  the  first  mortgage  to  the  amount  of  $228,1(M) ;  that 


FIRS  nrSUBAKOE  CO.  t.  8ALISBUBY  ST  AL.  486 

the  bin  had  not  been  anthorized  by  thorn ;  and  that  it  Was  not 
for  their  interest,  or  of  any  of  the  holders  of  the  bonds,  that 
the  prajer  of  the  bill  should  be  granted ;  and  prayed  that  Uiey 
might  have  leave  to  intervene  in  the  eause,  and  I)ecome  parties 
plamtiS  therein  in  relation  to  the  farther  direction  and  disposition 
thereof. 

An  agreed  statement  of  facts  was  filed,  by  which  it  appeared 
that  the  petitioners  were  owners  of  bonds  secured  by  the  first 
mortgage  to  the  amonnt  stated  in  the  petition ;  that  the  plaintiffs 
did  not  claim  that  they  had  any  authority  to  appear  for  the  peti- 
tioners ;  and  that  Stephen  Salisbury,  one  of  tne  petitioners,  was 
also  one  of  the  defendant  trustees. 
G.  F.  Hoar  &  W.  W.  Rice,  for  the  defendants. 
F.  T.  Blackmer,  for  the  petitioners. 
F.  P.  Goulding,  for  the  plaintifis. 

SouLB,  J. — The  instrument  under  which  the  defendants  hold  a 
conditional  title  to  the  railroad  with  its  appurtenances  of  the 
Boston,  Barre  and  Gardner  B.  B.  Corporation,  is  a  mortage 
which  provides  that  the  mortgagor  shall  retain  possession  oi  me 
mortgaged  property  till,  and  ^r  six  months  after,  default  in  the 
payment  of  any  of  the  bonds  secured  by  it,  or  interest  thereon, 
and  that  thereafter  the  defendants,  at  the  written  request  of  one 
half  in  amount  of  the  holders  of  the  bonds,  are  authorized  and 
required  to  proceed  to  sell  the  mortgaged  property,  and  apply  the 
net  proceeds  of  the  sale  to  payment  of  the  oonds  in  full,  or  ratably 
if  the  proceeds  are  insufficient  for  payment  in  full. 

These  provisions  do  not  abridge  the  rights  of  the  defendants  as 
mortgagees,  except  in  those  particulars  in  which  they  are  incon- 
sistent with  those  rights.  In  the  absence  of  any  stipulation  that  a 
mortgagor  may  retain  possession  of  the  mortgaged  property,  a 
mortgi^ee  has  the  right  to  take  possession  at  any  time ;  and  so  far 
as  the  mortgage  to  the  defendants  provides  otherwise,  it  abridges 
their  rights  as  mortgagees.  But  the  provision  as  to  a  sale  of  the 
property  is  in  addition  to  the  rights  ordinarily  in  a  mortgagee,  and 
not  inconsistent  therewith,  so  that  the  rights  of  the  defendants 
under  this  mortgage  with  reference  to  possession  and  management 
-of  the  property,  and  for  foreclosure  of  the  mortgage  after  default 
in  payment  of  interest  has  continued  for  six  months,  are  precisely 
what  they  would  have  been  if  the  provisions  referred  to  had  not 
been  contained  in  the  instrument,  with  the  additional  right  and 
duty,  on  the  request  in  writing  of  half  in  amoimt  of  the  bond- 
liolders,  to  sell  the  property  and  distribute  the  pro^^ds.  Shaw  v» 
^Norfolk  County  B.  B.,  5  Gray,  162 ;  Haven  v.  Adams,  4  Allen, 
"80 ;  Haven  v.  Grand  Junction  K.  B.,  12  Allen,  837. 

As  the  defendants  hold  the  mortgage  not  to  secure  a  debt  due  to 
themselves,  but  as  trustees  for  the  holders  of  the  bonds  of  the  mort- 
gagor, their  duties  ar6  regulated  by  the  general  rules  of  law  which 
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affect  all  tmstees,  and  whenever  they  fail  to  perfonn  them,  either 
through  wilfukiess,  indifference  or  error  of  judgment,  the  bond- 
holders who  are  aggrieved  bv  their  conduct  may  obtain  reCef  in 
this  court  sitting  as  a  court  oi  equity.  This  is  clear  under  the  gen- 
eral provisions  of  the  statutes  giving  this  court  jurisdiction  on 
equity;  Oten,  Sts.  c.  113,  §  2;  and  under  the  special  provi^oDs 
relating  to  jurisdiction  in  equity  of  all  cases  arising  out  of  raihoad 
mortgages.  Gen.  Sts.  c  63,  §  128.  Among  the  duties  of  the 
defendants  as  trustees,  are  these :  They  must  act  in  good  faith  for 
the  best  interests  of  the  bondholders ;  they  must  take  care  that  the 
property  is  not  wasted  nor  depreciated ;  they  must  see  that  its 
mcome  is  not  improperly  diveited  from  the  payment  of  interest 
on  the  mortgage  aebt  as  it  accrues ;  and  in  case  of  a  manifest  pur- 
pose on  the  part  of  the  mortgagor  to  waste  or  destroy  the  propotj, 
or  not  to  apply  the  income  to  payment  of  interest,  to  the  mjuiy  of 
the  bondholders,  it  is  their  duty  to  enter  and  take  possession  of  the 

Property,  and  manage  it  for  the  security  of  the  oestais  que  tnsl. 
•erry  on  Trusts,  §  749. 

Applying  these  principles  to  the  case  before  us,  it  is  dear  that 
the  Dill  states  a  case  which  calls  for  the  interference  of  a  court  of 
equity.    The  plaintiffs  are  holders  of  bonds  secured  by  the  mort- 
gage.   They  have  no  means  of  enforcing  their  rights  in  the  mort- 
gaged property,  except  through  the  action  of  the  defendants. 
Thev  allege  that  the  mortgagor  has  been  in  default  in  the  matter 
of  the  payment  of  interest  tor  more  than  six  months,  and  that  it 
has  signified  a  purpose  not  to  pay  interest  on  their  bonds,  unless 
they  will  accept  pavment  at  a  less  rate  than  the  bonds  call  for; 
that  the  property  with  the  rolling  stock  of  the  mortga^r  prodnres 
an  income  sufficient,  after  paying  the  running  expenses,  to  pay  the 
overdue  interest  on  the  bonds,  and  to  pay  Uie  accruing  interest; 
that  the  mortga^r  applies  the  earnings  to  pay  its  unsecured  debts, 
and  to  uses  which  do  not  benefit  the  plaintiffs,  and  that  there  is 
dan^r  that,  if  this  course  continues,  the  mortgage  debt  will  grow 
by  me  accumulation  of  interest  to  such  amount  mat  the  mortgage 
will  be  inadequate  security  for  its  payment.    The  demurrer  admite 
the  truth  of  these  allegations,  and,  of  course,  does  not  set  up  a  state 
of  facts  by  way  of  explanation  which  justifies  the  inaction  of  the 
defendants.     On  these  facts  it  is  the  right  of  tlie  plaintiffs  that  the 
defendants  take  possession  of  the  property  for  the  purpose  of  fore- 
closure, and  manage  it,  and  apply  the  net  earnings  to  payment  of  the 
interest  on  the  bonds. 

There  is  no  force  in  the  objection  that  this  may  render  it  neces- 
sary for  the  parties  in  interest  to  go  into  litigation  to  ascertain  what 
property  the  first  mortgage  covers,  and  what  it  does  not  cover,  in 
order  to  settle  the  ri^ts  of  the  bondholders  under  the  second 
mortgage,  as  distinguisned  from  the  bondholders  under  the  fir^t 
moii^ge.    The  rights  of  the  plaintiffs  are  the  same  that  thev 
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would  be  if  the  second  mortgage  had  not  been  made,  and  there  is 
no  reason  why  they  shonld  not  enjoy  those  rights  in  the  fact  that 
the  mortgagor  has  done  something,  since  their  rights  attached  to 
the  property,  which  will  render  litigation  necessary  to  define,  limit 
and  enforce  tiiem.  Nor  are  the  rights  of  the  plaintiffs  to  be  affected 
bj  the  fact  that,  if  the  bill  is  sustained,  and  the  defendants  are 
required  to  take  possession  of  the  mortgaged  road  and  manage  it, 
a  great  bnrden  of  labor  and  a  j^eat  responsibility,  moral  and  finan- 
cial, will  be  imposed  on  the  de&ndants,  in  that  they  will  be  person- 
al]/liable  for  all  injuries  done  and  debts  incurred  to  others  in 
managing  the  property.  This  burden  and  responsibility  are  inci- 
dent to  me  trust  which  they  assumed  in  taking  the  mortgage,  and 
it  is  not  for  them  to  say  that  the  cestuis  que  trust  must  suffer, 
because  it  is  inconvenient,  disagreeable  or  burdensome  for  them  to 
do  their  duty  as  trustees.    Perry  on  Trusts,  §  763. 

The  bondholders  under  the  second  mortgage  are  not  necessary 
perties  to  the  bill.  It  would  be  probably  mrpossible  to  ascertain 
the  names  and  residences  of  them  all,  and  their  interests  are  fully 
represented  by  the  trustees  to  whom  the  second  mortgage  runs, 
the  defendants  already  in  the  case.  These  trustees  have  no  inter- 
eet  adverse  to  those  biondholders,  and  there  can  be  no  other  repre- 
smtatiye  of  them  so  fit  as  the  trustees  who  hold  the  mortgajro 
security  in  trust  for  them  all.  Shaw  v.  Norfolk  County  R.  K., 
ak)ye  cited. 

As  the  bill  states  a  case  which  calls  for  and  entitles  the  plaintiffs 
U  relief  in  equity,  and  as  all  necessary  persons  are  made  parties  to 
il,  the  demurrer  is  not  well  taken. 

The  defendants  are  trustees  for  all  the  bondholders,  and  the  bill 
ii  brought  by  about  one  sixth  of  them  in  amount.  It  looks  to  a 
foreclosure  oi  the  mortgsi^  and  a  closing  up  of  the  trust  All  the 
parties  interested  are  entitled  to  be  heard  if  t^ey  desire  it,  and  are 
proper,  if  not  necessary,  parties  to  the  proceedings.  The  petition 
of  tne  majority  of  the  bondholders,  who  were  not  originalfy  made 
]^rties,  that  they  be  permitted  to  come  in  and  be  joined  as  plain- 
tiffs, is  the  only  means  which  they  could  adopt  to  make  themselyes 
parties,  and  to  put  them  into  the  proper  position  for  insisting 
an  and  maintainmg  their  rights.  It  must  therefore  be  granted. 
As  to  the  consequences  of  their  becoming  parties,  we  are  not  called 
on  now  to  decide. 

Demurrer  oyerruled,  and  petition  of  bondholders  granted 
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Hazthibal  HAin.m  asd  William  B.  Hattobb,  TEUBrrEBB. 

SmoH  G.  Jekbabd. 

(7%  Maine  BeparU^  68.    February  4,  1881.) 

Uoder  the  mortotge  to  the  plaintifEB,  poipoitiiig  to  convey  to  than  ii 
trustees  all  the  right,  title  and  interest  of  toe  European  and  North  Amerioa 
lU.  Go.  in  and  to  ''all  and  singular  its  property,  real  and  penoad, 
of  whatever  nature  and  description,  now  possessed  or  to  be  hereafter  aoqiiird, 
including  its  rail  war,  equipments  and  appurtenances;  idl  the  nghti,  my- 
le^^  franchises  and  easements;  all  buildings  used  in  connection  witaflsd 
railway  or  the  business  thereof,  and  all  lands  and  grounds  on  which  the  saae 
may  stand  or  connected  therewith ;  also  all  locomotiyes,  tenders,  cazs,  rol- 
ing-stock,  machinery,  tools,  implements,  fuel,  materials  and  all  other  eqiup- 
ments  for  the  constructing,  maintaining,  operating,  repairing  and  rsplscug 
the  said  railway  or  its  appurtenances^  or  any  part  thereof.'' 

Bdi^  1,  that  the  lien  of  the  mortgage  was  not  lost  upon  rolling  stock  wit- 
drawn,  under  circumstances  stated  in  the  opinion,  from  present  use  upon  t» 
^en  broad  ^uge  and  clumged  to  meet  a  contemplated  narrowing  of  te 
gauge,  notwithstanding  the  stock  upon  the  road  was  kept  up  or  improved  it 
the  same  time  that  these  materials  for  the  narrow  gauge  use  were  wih- 
drawn; 

EM^  2,  that  repairs  and  improvements  made  upon  such  roUbg  stock  tf 
the  Ck>nsolidated  European  and  North  American  Ry.  Oo.,  whidi  hd 
acquired  the  right  to  control  the  road  subsequently  to  the  plaintifs'  mor- 
gage,  were  in  the  nature  of  accessions  to  a  mortgaged  chattel,  and  sobjec 
nrst  to  the  mortgage  that  had  |»iority  of  date; 

HM^  8,  that  there  can  be  no  loss  of  identity  of  the  original  oompaniei  i 
the  consolidation  to  the  prejudice  of  the  rights  of  prior  crediton,  or  to  ib 
destruction  of  prior  liens,  and  that  such  increased  values  do  not  belong  to  th 
consolidated  company  as  a  distinct  entity; 

EM^  further,  that  the  plaintiffs,  being  in  possesrion  of  other  rolling-stock 
to  which  their  own  mortgage  does  not  apply,  purchased  by  Uie  New  Brans- 
wick  company,  which  consolidated  with  the  E.  and  K.  A.  Ry.  Co.,  oi 
the  consolidated  companv,  and  mortnged  by  them  to  other  tiustees;  flic 
plaintilb,  having  the  right  to  use  and  consume  it  in  tiie  peiformsnce  of  ihe 
duties  the  corporation  owed  to  the  public,  and  being  liable  to  the  mortgsgees 
for  their  interest,  under  the  facts  stated,  may  recover  its  full  vahie  of  the 
attaching  creditors  of  the  mortgagor,  or  the  attaching  <^cer;  hddmg  say 

Eart  to  which  their  own  mortgage  does  not  apply,  in  trust,  or  subject  to  fheir 
ability  to  those  from  whom  they  receivea  possession,  as  th^  hdd  the 
property  before  the  attachments  were  made. 

On  report. 

Trespafis  against  the  defendant,  as  sheriff  of  Penobsoot  county 
for  entering  plaintiffs'  premises  at  Oldtown,  September  1,  1877, 
and  taking  and  carrying  away  one  narrow  gauge  locomotive  ffligine, 
of  value  of  three  thousand  dollars ;  four  and  a  half  set  of  wneds 
and  truck  frames,  of  value  of  four  thousand  dollars ;  one  hundred 
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and  twenty  pairs  of  wheels  with  axles,  of  value  of  five  thousand 
dollars;  and  one  hundred  iron  truck  frame  sides,  of  value  of  one 
thousand  five  hundred  dollars,  and  twentj-six  platform  cars,  of 
value  of  seven  thousand  two  hundred  dollars. 

Writ  is  dated  September  18, 1877.  Plea  is  general  issue,  with 
brief  statement  as  Allows : 

And  for  brief  statement  and  further  defence,  the  defendant  sajs 
that  by  virtue  of  a  certain  writ  which  issued  out  of  the  clerk's 
office  of  the  Supreme  Judicial  Court  of  Maine,  in  and  for  Penob- 
8cot  county,  in  favor  of  James  EL  Haynes  et  als.  and  against  the 
Consolidate  Europ^in  and  North  American  By.  Co.,  one 
JeBse  Prentiss,  of  Milford,  in  said  county,  in  his  capacity  as  a 
deputy  sherifE  in  and  for  said  county,  attached  the  whole  or  a  part 
of  the  property  specified  in  plaintiff's  declaration  as  the  property 
of  the  said  Consolidated  European  and  North  American  By. 
Co.,  whose  property  it  there  and  then  was,  and  not  the  property  of 
Hamlin  and  Hayf  ord,  trustees,  as  alleged  in  their  said  writ ;  nor 
was  said  property  then  and  there  in  the  possession  and  keeping  of 
said  Hamlin  and  Hayford,  trustees,  nor  m  or  upon  the  premises  of 
said  Hamlin  and  Hayford,  trustees,  as  alleged  in  said  writ.  That 
all  the  property  described  in  said  plaintiffs'^  wi  it  and  declaration,  is 
not  now,  nor  ever  was,  the  propertv  of  said  Hamlin  and  Hayford, 
trustees,  and  was  never,  before  tne  attachment  aforesaid,  in  the 
poGsession  of  said  Hamlin  and  Hayford,  trustees. ' 

The  facts  sufficiently  appear  in  the  opinion. 

The  law  court  to  enter  such  judgment  as  the  evidence  requires. 
The  matter  of  damages  to  be  hereafter  determined  at  nisi  prius  un- 
less the  parties  otherwise  WJ^e*  • 

Charles  P.  Stetson  and  W  illiam  L.  I^ntnam,  for  the  plaintiffs, 
cited:  R  S.,  c.  51,  §§  28,  47-56;  Morrill  v.  Noyes,  56  Maine,  458; 
Shepley  v.  A.  and  St.  L.  K  B.  Co.,  55  Maine,  407 ;  K.  and  P.  B. 
R.  Co.  V.  P.  and  K.  B.  B.  Co.,  59  Maine,  9 ;  Pierce  v.  Emery, 
32  K  H.  484 ;  Shaw  v.  BiU,  5  Otto,  10 ;  Phi.  W.  and  B.  B.  B. 
Co.  u  Woelpper,  64  Penn.  St.  866 ;  Meyer  v.  Johnston,  53  Ala. 
467 ;  Dillon  v.  Barnard,  1  Holmes  B.  886,  894 ;  Farmers'  L.  and 
T.  Co.  V.  S.  Jo.  and  Denver  R  B.  Co.,  8  Dillon,  U.  S.  C.  C.  B. 
412 ;  Wilson  v.  Boyce,  2  Dillon,  589 ;  Pierce  v.  Mil.  and  S.  P.  B. 
R,  24  Wis.  551 ;  Farmers'  L.  and  Tea  Co.  v.  Fisher  et  al.,  17  Wis. 
114 ;  Scott  V.  C.  and  S.  B.  B.  Co.,  6  Bissell,  529,  584 ;  Pennock  v. 
Coe,  23  Howard,  117;  Dunham  v.  B.,  etc.,  Co.,  1  Wallace, 
254;  Galveston  B.  R  Co.  v.  Cowdrey,  11  Wallace,  469; 
Foster  t;.  Saco  Manufacturing  Co.,  12  Pick.  454 ;  Bowley  v.  Bice, 
11  Met  333,  886 :  Moody  v.  Wright,  18  Met.  17 ;  Cook  v.  Corthell, 
11  B.  I.  482 :  Williams  v.  Briggs,  11  B.  I.  476 ;  Palmer  v.  Forbes, 
23  IlL  800 ;  Henshaw  v.  Bank  of  Bellows  Falls,  10  Gray,  568. 

Henry  W.  Paine  and  Barker,  Yose  &  Barker,  for  the  de- 
fendant 


490  HAMLIN  AND  HAYFOBD  V.  XERRABD. 

It  ifl  admitted  that  this  road  was  broad  gauge  till  the  M  of 
1877. 

This  narrow  g&uee  property  was  all  prepared  and  pnrchafied  by 
the  Consolidated  European  and  North  American  Ck>. 

It  is  proved  (and  not  denied)  that  this  old  stock  narrowed  wis 
replaced  by  new  stock,  and  that  the  road  was  kept  up  to  its 
accastomed  efficiency ;  and  moi*e,  that  the  rolling  stock  of  the 
then  broad  gauge  road  was  very  materially  benefited  in  1874  and 
1876, 

It  is  provided — ^article  seven,  of  the  land  ^rant  mortoage,  that 
the  ^^  party  of  the  first  part,  may  in  its  discretion,  sell,  exdiange,  or 
otherwise  dispose  of  any  locomotives,  tenders,  cars,"  and  ^*all  other 
personal  pro^  whicL  may  beoo^  immii^  by  use,  or  require 
renewal  '^  ^^  and  convey  the  same  free  and  clear  of  aU  hen  of  this 
mortgage,"  ^^but  all  property  of  whatsoever  kind,  obtained  in  place 
of  the  property  sold  or  disposed  of^  shall  be  sabject  to,  and  bound 
by  the  lien  of  this  mortgage."  W  hen,  then,  the  rolling  stock  ii^ 
broken  np,  and  ceases  to  be  rolling  stock,  it  ceases  to  be  bound 
by  the  lien,  and  more  especially  if  other  stock  has  been  substitated 
for  it. 

Forty-five  pairs  wheels  and  axles,  which  were  pnt  on  to  the  road  bj 
the  old  European  and  North  American  Ry.  Co.,  and  which  came 
into  the  possession  of  the  consolidated  road  at  and  by  consolidation, 
having  been  replaced  by  the  said  consolidated  company  by  new 
stock,  and  the  mortgage  of  the  old  European  and  North  American 
By.  Oo.  (Hamlin  and  Hayford,  trustees)  having  been  made  good 
and  complete,  and  the  same  (forty-five  pairs)  entirely  eUmioatei 
from  said  Hamlin  and  Hayford's  mortgage  by  its  own  terms  and 
agreements,  the  right  and  title  to  the  said  forty-five  pairs  wheeb 
and  axles  is  clearly  in  the  consolidated  company.  More  especially 
since  the  same  (the  forty-five  pairs)  was  narrowed  by,  and  the  cost 
thereof  paid  by  the  consolidated  company. 

Therefore  Hamlin  and  Hayford,  trustees,  have  no  title  to  the 
said  forty-five  pairs  old  wheels  and  axles,  under  or  by  their  mort- 
gage, they  being  the  property  only  of  the  consolidated  company, 
tne  title  bein^  complete  in  the  same. 

The  six  pairs  in  paper  A,  manufactured  by  Eddy,  the  one  pair 
manufactured  by  McDugle,  and  the  one  pair  manufactured  by 
Acadian  Iron  Works  (per  AnffelPs  testimony,  pa^  67)  came  from 
the  "  western  extension  branch  from  St.  John,  westward  to  Vance- 
boro',  Maine,"  at  and  by  consolidation,  and  were  narrowed  by  the 
consolidated  company,  the  title  of  which  is  fully  vested  in  the  con- 
solidated company,  by  reason  of  the  same  (ola  stock,  not  in  use, 
etc.,  etc.)  having  been  replaced  by  said  consolidated  company,  and 
thereby  entirely  eliminated  from  the  lien  of  the  mortgage  of  the 
"  western  extension  branch  from  St.  John,  westward." 

Certainly  Hamlin  and  Hayford,  who  bring  this  suit,  have  no 
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right,  title  or  claim  to  the  said  western  extension  wheels  and  axles 
under  their  mortgage,  nor  ever  had,  neither  in  law  nor  equity. 

The  balance  of  wheels  and  axles,  indnding  trucks,  sides,  etc,, 
was  all  new  narrow  gauge  stock,  and  bought  by  the  consolidated 
oompanj. 

!Now,  the  consolidated  corporation  prepared  and  purchased,  and 
was  the  owner  of  all  the  property  when  tne  sheriff  took  it. 

This  is  neither  property  (tne  forty-five  pairs  wheels  and  axles  ex- 
cepted) possessed  bythe  Maine  corporation,  when  it  made  its  trans- 
fer to  the  trustees,  Hamlin  and  Hayf ord,  nor  was  it  afterwards  ac- 
quired by  that  corporation. 

In  fact,  before  tnis  property  (excepting  the  forty-five  pairs  old  E» 
&  N.  A.  and  the  eight  pairs  western  extension  wheels  and  axles)  wa» 
acquired,  the  Maine  corporation  had  ceased  to  exist ;  it  had  been 
mereed  in  the  consolidated  company,  and  by  and  through  said  con- 
solidation, and  the  subsequent  replacement  with  new  stock,  aa 
above  stated  and  proved,  hj  said  consolidated  company,  the  title  to 
all  the  property  sold  on  this  execution  is  fully  vested  in  said  con- 
solidated company. 

The  intention  of  the  two  companies,  and  the  act  of  confirmation 
by  the  legislature,  was  a  dissolution  of  the  two  companies,  and  a 
new  corporation  formed.  State  v,  M.  G.  R.  R.  Co.,  66  Maine^ 
488. 

The  agreement  between  Smith,  trustee,  and  Hamlin  and  Hay- 
ford,  trustees,  dated  Banmr,  September  thirtieth,  1876  (page  85), 
does  not  give  said  Hamlm  and  Hayford  any  right  or  authority  to 
bring  or  maintain  a  suit  in  their  names  for  the  recovery  of  this  prop* 
erty,  to  which  Hamlin  and  Hayford  have  no  title. 

It  is  a  maxim  of  the  common  law,  that  a  person  cannot  grant 
what  he  has  not  And  it  is  a  familiar  principle  that  words  in  & 
deed  importing  a  transfer  in  pre8enti,x)f  goods  which  the  mortgagor 
does  not  own,  will  not  vest  a  title  in  the  mortgagee,  when  the 
mortgagor  subsequently  acquires  them.  But  if  alter  the  property 
has  come  into  the  possession  of  the  mortgagor,  he  delivers  it  to  the> 
mortgagee,  with  the  intention  to  ratify  the  mortgage,  the  title  will 
vest. 

It  is  provided  in  said  Consolidated  European  and  North  Amer- 
ican R.  R.  mortgage  deed  to  Smith  and  another,  as  follows  : 

"Eiffhth.  It  18  further  agreed  that  the  said  party  of  the  first 
part,  shall  at  the  request  of  said  trustees  (Smith  and  Hersey)  exe* 
cute  and  deliver  sucn  further  deeds  of  conveyance  of  all  the  prop- 
erty now  possessed,  or  to  be  hereafter  acquired  by  said  party  of  tne 
first  part,  herein  conveyed  or  intended  to  be  conveyed,  and  upon 
the  trust  herein  set  forth,  as  may  be  necessary  for  the  better  secur- 
ity of  said  bonds." 

No  "  such  further  deeds  of  conveyance"  of  the  property  they 
pofiseaaed,  or  thereafter  acquired,  have  been  made. 
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Smith  took  poBBeesioiu  as  trustee  under  the  tnort^nge,  of  tbe 
entire  road  and  the  property  embraced  in  the  deed,  in  October, 
1875,  and  remained  in  pofisesBion  till  October,  1876.  IKd  tiiat  Test 
a  title  in  him  to  this  property !  In  an  elaborate  opinion  in  Jones 
^.  Kichardson,  10  Metcali,  493,  it  was  decided  that  the  mere  tak- 
ing possession  of  after-acquired  property  by  the  mortgagee,  is  not 
enough.  It  is  necessary  to  prove  that  the  mortgagor  hadddivered 
possession  of  the  goods  to  hold  under  iJie  mortgage  with  the  tiew 
of  carrying  the  former  srant  into  effect. 

And  even  that,  says  the  court,  would  not  be  aufficient  as  against 
•creditors,  unless  the  mortea^ee  retains  possession,  or  reoords  the 
mortgage  with  the  town  cie3c. 

Smith  did  not  retain  possession,  neither  did  he  record  the  m<^ 
gAge  with  the  town  or  city  clerk. 

Therefore  Smith  could  not  maintain  an  action  at  law  agdnstthe 
sheriff.  The  lepil  title  to  this  property  is  still  in  the  consolidated 
corporation,  it  is  not  covered  by  omitn's  mortgage,  and  if  Smith 
has  no  legal  title,  he  certainly  cannot  pass  the  title  of  this  property 
to  Hamlin  and  Hayf  ord,  as  he  has  attempted  to  do. 

They  have  none,  neither  under  their  mortga^,  the  ^^  agreement,'' 
nor  the  ^^  bill  of  sale,"  and  cannot  maintain  this  action. 

As  to  the  equitable  lien  of  mortgagees  on  after-acquired  prop- 
«erty,  see :  Mitcnell  v.  Winslow,  2  Story  Eep.  630 ;  jPennock  «. 
Coe,  23  Howard,  117 ;  Dunham  v.  Peru,  etc.,  R.  R.  Co.,  1  Val- 
lace,  254 ;  United  States  v.  New  Orleans  B.  R.,  12  Wallace,  368 ; 
li  Redfield  on  Railways,  455. 

The  questions  raised  in  this  case  are  fully- discussed  in  Redfield 
on  Railways,  and  in  Jones  «on  Mortgages,  and  Jones  on  Bailroad 
Securities,  and  the  authorities  are  therein  fully  cited  upon  the  ooe 
«ide  and  the  other.  We  refer  to  them  as  follows,  viz:  "After- 
acquired  property,"  Jones  on  Railroad  Securities,  c.  4,  5,  §§  121, 
132,  133,  154 ;  1  Jones  on  Mortgages,  c.  4,  §  149  to  c.  5;  Boiling 
Stock ;  Personal  Property.  Also,  to :  Hoyle  v.  P.  &  M.  R  R 
€o.,  64  N.  Y.  314  (Am.  vol.  13,  595) ;  Randall  v.  Elwell,  62  N.  T. 
521  (Am.  vol.  11,  747) ;  Strickland  v.  Parker,  64  Mame,  2«3 ;  1 
Jones  on  Mortgages,  c.  11,  §  452 ;  McCaflErey  v.  Wooden,  65  K 
T.  459  (Am.  vol.  22,  644). 

Symonds,  J. — In  this  action  of  trespass  against  the  sheriff  of 
Penobscot  county,  damages  are  demandea  for  tne  acts  (4  hisdepniy 
in  taking^  upon  writs,  and  selling  upon  executions,  against  thet)on- 
fiolidated  European  and  North  American  Ry.  Co.,  certain  pieces  of 
narrow  gau^e  rolling  stock,  to  which  the  plaintiffis  diiOi  title 
superior  to  that  of  the  judgment  debtors. 

The  twenty-six  platform  cars,  mentioned  in  the  dedamtioD,  were 
replevied  by  the  plaintifEs  from  the  possession  of  the  officer.  The 
locomotive  engine  was  never  removed  or  sold  by  him,  but  was 
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either  replevied  or  abandoned.  Ab  to  these,  therefore,  no  claim  for 
damage  ariseB  here.  The  subjects  of  the  present  action  are  the  four 
and  a  naif  sets  of  wheels  and  truck  frames,  one  hundred  and  twenty 
pairs  of  wheels  with  axles,  and  one  hundred  iron  truck-frame  sides^ 
of  the  alleged  valae  of  four  thousand  dollars,  five  thousand  dollars 
and  one  thousand  five  hundred  dollars,  respectively.  These  were 
attacdied,  January  13,  March  7,  and  March  81,  1877,  and  sold^ 
Janaary  9, 1878,  by  the  defendant's  deputy,  as  the  proper^  of  the 
oonsolidated  company.  Tlie  question  is  upon  the  plamtim'  right 
to  them  at  the  date  of  the  attachments;  and  this  is  the  only  ques- 
tion, as  the  terms  of  the  report  reserve  a  further  hearing  at  nisi 
prioB,  for  the  assessment  of  damages,  if  the  plaintifib  prevaiL 

The  European  and  North  American  Ry.  Co.  was  a  corporation 
chartered  bV  this  State,  August  20,  1860,  to  build  a  railroad  from 
the  city  of  JBangor  to  the  eastern  boundary  of  Maine,  so  as  best  to 
connect  there  with  a  railroad  from  the  city  of  St.  John,  to  be  con- 
stmcted  to  that  point  under  a  charter  from  the  province  of  New 
Bninswick.  This  railroad  in  Maine,  then  in  process  of  construc- 
tion, together  with  the  timber  lands  which  it  had  received  from 
the  State,  on  March  first,  1869,  was  conveyed  to  two  trustees,  of 
whom  the  plaintifE,  Hannibal  Hamlin,  is  one,  and  the  other  is  rep- 
resented in  r^ular  succession  by  the  plaintiff,  William  B.  Hayf ord^ 
to  secure  the  payment  of  the  prmci{>al  and  interest  of  two  thousand 
bonds  of  one  thousand  dollars  each,  issued  by  the  corporation.  The 
provisions  of  this  deed  to  the  plaintifEs,  in  mortgage  and  in  trust, 
will  be  more  fully  considered.  It  is  enough  at  present  that  under 
it  they  claim  title  to  the  property  in  controversy. 

The  corporation,  or^nized  under  the  province  charter  was 
called  the  European  ana  North  American  B.  R  Go.  for  extension 
from  St.  John  westward,  and  constructed  its  road  to  the  point  of 
connection  with  the  road  built  under  the  charter  from  Maine,  so 
that  the  two  made  a  continuous  line  of  railway  of  the  same  gauge 
from  Bangor  to  St.  John.  The  New  Brunswick  road  was  con- 
veyed to  trustees  in  a  similar  way,  July  1,  1867,  to  secure  an  in- 
debtment  of  two  millions  of  dollars  in  mortgage  bonds. 

These  two  roads,  built  and  equipped  under  different  charters,  by 
the  authority  of  different  States,  and  by  the  use  of  distinct  funds, 
appear  to  have  been  controlled  by  separate  management,  as  inde- 
Ii^ndent  lines,  until  October  19,  1872,  when  articles  of  union  and 
consolidation  between  them  were  drawn,  which  were  adopted  and 
ratified  by  the  corporations,  to  take  effect,  we  judge,  on  the  first 
day  of  December,  1872.  Legislative  authority  from  the  State  and 
the  province  for  making  the  union,  is  recited  in  the  articles  of 
agreement,  and  a  spedsd  act  of  confirmation  was  passed  by  the 
legislature  of  Maine,  March  3, 1874.  By  the  terms  of  these  arti- 
cles, the  two  companies  were  to  become  one  corporatiou,  under  the 
name  of  the  Consolidated  European  and  North  American  Ey.  Ck>. 
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On  December  5, 1872,  a  conveyance  to  trnstees  was  made  by 
the  consolidated  company  of  the  whole  line,  and  all  its  prop^;, 
to  secnre  the  payment  ot  six  ntiillions  in  new  bonds ;  five  millions 
of  which  were  to  be  issued  only  for  the  redemption  and  payment 
of  the  earlier  bonds  of  the  companies  compoein?  the  conBoudated 
line ;  ^^  the  proceeds  of  the  resiane  of  said  consolidated  bondato  be 
used  by  the  directors  to  provide  for  further  and  additional  we; 
and  tracks,  rolling  stock,  equipments  and  railway  improvements^ 
and  to  provide  for  the  purchase  of  and  consolidation  with  other 
connectmg  railroads,  and  to  pay  the  debts  of  said  Kew  Bransr 
wick  company  and  said  Maine  company,  existing  at  the  time  this 
agreement  taxes  effect,  and  for  no  other  purposes  whatever." 

The  consolidated  company  continued  in  the  possession  and  con- 
trol of  the  road  till  October,  1875,  when  formal  application  was 
made  by  bondholders  to  the  surviving  trustee  under  ttus  last  named 
mortgage,  to  take  possession  of  the  mortgaged  estate  for  breach  of 
condition,  and  thereupon,  upon  request  &om  the  trustee,  a  major- 
ity of  the  directors  in  writing  on  October  27,  1875,  snrrendeped 
and  delivered  to  him  ^^the  premises  and  propertv  named  and  de- 
scribed in  the  mortgage  deed  ....  ana  all  the  property 
used  and  provided  for  operating  the  railroad  of  said  companj  for 
the  uses  and  purposes  named  in  said  mortgage  deed ;"  and  ap* 
pointed  an  agent  to  ffo  over  the  road  with  the  trustee  and  pat  him 
in  possession  thereof^    This  was  done. 

This  action  of  the  majority  was  approved  at  a  meeting  of  the 
directors  held  on  the  second  of  December,  1875;  and  the  trostee 
under  the  consolidated  mortgage  continued  in  the  posseeiion  and 
operation  of  the  road  until,  m  September,  1876,  a  bOi  in  equity 
was  filed  by  the  present  plaintiSs  to  recover  possession  of  the  road 
in  Maine  under  tne  prior  mortgage  to  them  in  trust  Pending 
this  bill  in  equity,  an  agreement  was  made  and  entered  upon  the 
docket  by  which  Benjamin  E.  Smith,  the  trustee  under  the  comoI- 
idated  mortgage,  delivered  to  the  plaintiffs,  "  to  hold  as  provided 
in  pai*agraph  tnird,  in  said  land  grant  mortgage  to  them,  the  rail- 
road from  Bangor  to  the  east  line  of  the  State  of  Maine,  and  all 
property  connected  therewith,  rolling  stock,  fuel,  equipments,  and 
all  the  railroad  and  property  belonging  tiiereto  from  Ringorto  the 
State  line,  in  his  charge  and  possession  as  said  trustee ;  and  if  there 
is  any  property  not  covered  by  said  land-grant  mortgs^  taken  or 
used  by  said  trustees,  or  to  which  said  trustees  are  not  entitled  by  the 
terms  of  said  mortgage  to  them,  or  by  law,  the  rights  of  said  Smith 
shall  not  be  impaireaby  said  transfer  of  possession " 

Under  this  agreement  and  by  virtue  of  their  mortgage,  the  plain- 
tiffs on  October  2,  1876,  went  into  possession  of  the  road  from 
Bangor  to  the  east  line  of  the  State  and  continued  to  operate  it  un- 
til, and  after,  the  date  of  the  attachments  under  which  the  defend- 
ant justifies.    Precisely  what  was  the  property  connected  with  the 
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ndlroad,  of  which  the  plaintifis  then  took  and  subBeqaentlj  retained 
the  pofifieesion,  will  be  the  subject  of  later  inquiry. 

It  is  in  evidence  that  in  1873,  while  the  consolidated  company 
was  operating  the  road,  a  chan^  of  the  gauge,  from  broad  to  nar- 
row, was  contemplated.  Nothing  appears  upon  the  records  of  the 
stockholders  or  the  directors  rehting  to  it,  nor  was  the  change 
effected  till  the  summer  and  fall  of  1877,  but  that  it  was  intended 
by  those  in  charge  of  the  road,  and  that  certain  preparations  were 
made  for  it,  as  early  as  1873,  is  apparent.  In  this  way  and  for  this 
purpose,  during  that  year  the  narrow  gauge  rolling  stock,  which  is 
the  subject  of  the  present  controversy,  was  accumulated  upon  and 
near  the  grounds  of  the  company  at  Oldtown.  The  change  of 
guage  being  delayed,  it  remained  there  till  the  time  of  the  attach- 
ments, except  that,  lying  so  long  idle,  some  parts  of  it  which  could 
be  easily  changed  over  were  taken,  when  convenient,  and  used 
upon  the  then  Droad  gauge.  The  purpose  of  the  consolidated  com- 
pany, however,  in  purchasing  and  preparing  it  wasundoubtedlv  to 
meet  the  anticipated  change  of  ^uge.  It  was  not  obtained  with  a 
view  to  use  it  upon  the  road  as  it  then  was,  nor  could  the  property 
attached,  as  a  whole,  have  been  so  used  without  diange. 

It  is  probable  and,  we  think,  proved  by  the  testimony  that  there 
were  three  sources  from  whicn  this  narrow  gauge  stock  came. 
Some  of  it  was  changed  from  stock  ori^nally  belonging  to  the 
Maine  corporation,  some  from  stock  whi(£  the  province  company 
owned,  beiore  the  consolidation ;  and  some  was  new.  The  pur- 
chases of  the  new,  and  the  repairs  upon  the  old,  were  made  at  the 
order  and  expense  of  the  consolidated  company. 

This  property,  so  situated,  the  plaintifb  claim  to  hold  under  the 
broad  provisions  of  the  mortgage  to  them  of  the  road  in  Maine. 
They  gave  the  defendant  the  written  notice  re<^uired  by  R.  S.,  c, 
81,  §  42,  in  due  time  before  commencing  this  action ;  claiming 
therein  to  hold  it  under  the  mortgage  to  them,  and  also  as  bailees 
of  the  property  embraced  in  the  consolidated  mortga^. 
•  We  unaerstand  the  grounds  of  defence  to  be,  first,  that  this 
stock  was  embraced  in  neither  mortgage,  and  was  open  to  attach- 
ment and  seizure  on  execution  against  the  consolidated  com- 
pany ;  secondly,  that,  as  to  so  much  of  it  as^was  new,  it  was  the 
property  of  tne  consolidated  corapanjr,  purchased  by  them,  and 
never  subject  to  any  lien  in  the  plaihtifPs  favor,  so  that  as  to  their 
claim  it  is  immaterial  whether  the  consolidated  mortgage  to  other 
trnstees  included  it  or  not ;  in  other  words,  that  it  was  not  em- 
braced in  the  mortgage  to  plaintifb,  which  is  their  only  source  of 
title ;  that,  as  to  so  much  as  was  at  first  the  property  of  the  prov- 
ince company,  and  was  changed  to  narrow  ^auge  by  the  consoli- 
dated company,  the  plaintiffs  are  equally  without  pretence  of  title ; 
the  origin^  purdiase  having  been  made  by  one  company  and  the 
repairs  Dy  another,  neither  of  which  has  given  the  plamtiJBb  any 
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mortgage ;  that,  as  to  so  much  of  it  as  onoe  belonged  to  the  Maine 
company,  if  it  was  then  subject  to  the  mortgage  to  the  plaintiflRa, 
it  had  been  relieyed  of  that  lien  nnder  the  seventh  section  of  the 
trusts  declared  in  the  mortgage,  to  the  effect,  in  substance,  that 
the  railroad  company  may  sell,  exchange,  or  otherwise  dispose  of 
roUing  stock,  or  other  personal  property  impaired  by  use  or  re- 
quiring renewal,  and  convey  the  same  free  from  all  lien  of  the 
mortgage,  the  property  substituted  therefor  being  held  and  bound 
in  its  puLoe ;  that  this  right  of  the  Maine  company  passed  to  the 
oonsobdated  company,  when  formed,  and  that  inasmuch  as  the 
stock  upon  the  road  was  kept  up  or  improved  at  the  same  time 
that  these  materials  for  the  narrow  gau^e  use  were  withdrawn,, 
such  a  disposition  of  them  discharged  the  mortgage,  sub  modo, 
transferring  its  force  and  effect  from  them  to  the  stock  supplied 
and  set  upon  the  road  in  their  stead. 

The  last  branch  of  the  second  ground  of  defence  is  distinct  and 

independent,  and  may  be  considered  at  once  by  itself.    It  assumea 

that  the  plaintiffs  once  had  a  right  under  their  mortga^  to  a  part 

of  the  property  attached,  which  they  have  lost ;  and  remtes  only  to* 

^  that  part 

We  cannot  assent  to  the  proposition  that  the  nadual  changinff^ 
of  such  parts  of  the  broad  ^uge  stock,  as  needed  repair  and  coula 
be  witharawn  from  immediate  use  without  detriment,  into  narrow 
gauge  stocky  in  view  of  an  expected  change  of  gauge,  was  such  a» 
oisposition  of  it  as  under  the  clause  of  the  mortgage  cited  would 
release  and  transfer  the  mortgage  lien.  This  was  neither  a  sale,  ex- 
change nor  diBposition  of  the  property  by  the  road.  It  was,  on  the  con- 
trary, the  retention  of  it,  of  its  title  and  possession,  at  the  same  time 
fitting  it  to  serve  new  uses,  which  the  requirements  of  the  road,  ita 
management  in  a  new  and  legal  way,  were  expected  to  demand. 
A  change  of  gauge  cannot  be  made  at  once,  nor  without  prepara- 
tion. We  see  no  more  reason  why,  under  the  clause  cited,  the  lien 
of  the  mortgage  should  be  lost  upon  stock  taken  off  from  the  road 
to  be  changed  to  fit  a  new  gauge,  expected  to  be  made,  than  for 
its  being  lost  upon  any  piece  of  rolling  stock,  not  required  for  the 
present  operation  of  the  road  and  removed  for  the  purpose  of  re- 
pair. In  neither  case  does  the  company  dispose  of  it.  In  both 
instances,  it  remains  the  property  of  the  corporation,  and,  although 
unused  for  the  time,  it  does  not  lose  its  character  as  property  con- 
nected with  the  use  of  the  franchise  and  designed  to  serve  the  pur- 
poses of  the  charter.  Had  there  been  a  mlure  to  change  the 
gauge,  it  is  apparent  from  the  statements  of  the  witnesses  that  the 
materials  of  the  stock  attached,  and  certain  parts  of  it,  even  without 
change,  were  of  use  and  value  on  the  broad  gauge.  Whether  it  be 
regarded  as  new  narrow  gauge  stock  procured  under  an  expectation 
of  change,  or  as  mere  materials  that  the  broad  gauge  road  might 
make  available,  it  still  pertained  to  the  road  and  its  franchise,  and^ 
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if  the  mortg^e  to  pkintifb  held  it  when  in  nse  as  broad  gauge 
Btock  on  the  Maine  road,  the  mortga^  upon  it  was  not  dischar^d 
nor  the  Becnritj  of  the  bondholders  in  whose  behalf  the  plaintiffs 
act  impaired,  nnder  the  seventh  clanse,  by  the  chan^  made  in  it 
under  such  circumstances,  nor  by  its  temporary  disuse,  awaiting 
the  narrowing  of  the  gauge. 

The  result,  then,  is,  that  this  claim  in  defence  is  not  tenable ;  that 
if  that  part  of  this  stock  which  came  into  the  consolidation  from 
the  Maine  road,  about  forty-five  pairs  of  wheels  and  axles,  accord- 
ing to  the  testimony  of  Mr.  Angell,  was  once  subject  to  the  Plain- 
tiffs mortgage,  the  facts  of  the  case  were  not  sudd  as  to  discnarge 
the  mortage,  pro  tanto,  by  the  substitution  of  new  for  old,  soldy 
exchanged,  or  otherwise  disposed  of. 

It  remains  to  inquire  whether  at  the  date  of  the  attachments  the 
mortgage  to  plaintiSs  as  trustees  gave  them  a  valid  lien  upon  either, 
or  all,  of  the  three  classes  of  property  attached ;  distinguishing  the 
classes  only  by  the  sources  from  wmch  the  property  came,  or  the 
title  was  derived. 

The  question  may  perhaps  conveniently  be  divided  into  two. 

I.  Overlooking  for  the  moment  the  fact  of  consolidation  and  the 
relations  of  the  uniting  roads,  suppose  all  that  was  done  in  purchas- 
ing and  pi'eparing  the  stock  attached  had  been  done  by  the  old 
European  and  North  American  By.  Co.,  which  mortgaged  to  the 
plaintiff  would  the  mortgage  have  covered  the  same  property  as 
the  attachments,  and  been  vaaid  against  them  ? 

II.  What  was  the  effect  of  the  consolidation,  and  what  are  the 
intervening  rights  of  the  consolidated  company,  or  its  other  con- 
stituent? 

I.  The  first  question  assumes,  it  wiU  be  seen,  that  the  Maine 
company  had  been  in  possession  of  its  road,  subject  to  the  mort- 

Sge  to  the  plainti&,  nad  intended  a  change  in  gauge  and  with 
Eit  view  had  altered  some  old,  and  bought  some  new  stock,  to  fit 
the  new  gauge,  the  chan^  had  been  delayed,  the  plaintiff  had 
taken  possession  for  condition  broken,  and  the  stock  so  collected 
had  remained  idle,  deposited  on  or  near  the  railroad  grounds,  till 
the  attachments  were  made.  It  assumes  facts  as  nearly  parallel  as 
possible  with  the  facts  of  the  case  at  bar,  except  that,  instead  of 
naving  three  companies  to  deal  with,  the  j)laintim'  mortgagors  are 
the  only  actors  on  that  side  of  the  transaction. 

The  mortgage  to  the  plaintiffs,  after  describing  the  timber  lands 
granted,  purports  to  convey  aU  the  company's  "  right,  title  and  in- 
terest in  and  to  aU  and  singular  its  property,  real  and  personal,  of 
whatsoever  nature  and  description,  now  possessed  or  to  be  hereafter 
acquired;  including  its  railway,  equipments,  and  appurtenances; 
all  its  rights,  privikges,  franchises,  and  easements ;  all  buildings 
used  in  connection  with  said  railway  or  the  business  thereof,  and 
4  A.  &  E.  R.  Cas.— 62 
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all  lands  and  groundB  on  which  the  same  may  stand  or  connected 
therewith ;  also,  all  locomotives,  tenders,  cars,  rolling  stock,  ma- 
chinery, tools,  implements,  fael,  materials,  and  all  other  equipments 
for  the  constracting,  maintaining,  operating,  repairing  and  replacing 
the  said  railway  or  its  appurtenances,  or  any  part  thereof." 

The  validity  of  mortgages  of  the  property,  and  even  of  the  fran- 
chises, of  railroads  in  this  State  is  recognized  both  by  statute  and 
by  decision.  R.  S.,  c.  51,  §  47 ;  Shepley  v.  Atlantic  and  St  Law- 
rence R.  B.  Co.,  55  Maine,  407 ;  Kennebec  and  Portland  R.  R.  Go. 
V.  Portland  and  Kennebec  R.  R.  Co.,  59  Maine,  9,  23. 

The  road  was  in  the  process  of  construction  when  the  vote  of  the 
stockholders  was  passea,  directing  the  issue  of  the  bonds  and  the 
mortgaging  of  the  whole  line  from  Bangor  to  the  eastern  terminus, 
part  of  which  onlv  was  completed,  to  secure  them.  We  think  the 
vote  contemplated  and  authorized  such  a  mortgage  as  the  directors 
gave. 

We  regard  it  as  settled  by  the  weight  of  authority  that  any  prop- 
erty connected  with  the  use  of  the  mmchise  of  a  railroad  corpora- 
tion for  the  purposes  intended  by  its  charter,  to  be  subsequently 
acquired,  may  be  effectually  mortgaf^ed.  The  validity  of  such  a 
lien  upon  after-acquired  property  is  distinctly  held  by  this  court  in 
Morrill  v.  Noyes,  56  Maine,  458,  471,  at  least  against  a  later  mort- 
gage given  after  the  property  was  in  existence  and  in  the  possession 
of  the  company ;  and  the  language  of  the  court  is  quite  as  applica- 
ble to  the  case  of  a  subsequent  attaching  creditor.  ^'  That  a  mort- 
ga^  of  a  railroad  and  the  franchises  of  the  company  with  sdl  the 
rolling  stock  then  owned  and  to  be  afterwards  acquired  and  placed 
upon  the  road,  wiU  create  a  valid  lieu  upon  cars  and  engines  subse- 
quently purchased,  there  would  seem  to  be  no  longer  any  doubt." 

"  It  may  therefore  be  regarded  as  judicially  settled,  with  little  or 
no  divergence  of  opinion,  that  in  equity  a  mortgage  of  a  railroad 
will  be  held  to  apply  to  after-acauired  rolling  stock,  and  other  per- 
sonal property,  if  tJie  terms  of  tne  mortgage  cover  such  future  ac- 
quisitions ;  with  the  qualification,  however,  tliat  the  mortgage  will 
attach  to  such  property  subject  to  the  liens  existing  upon  it  when 
it  comes  into  the  hands  of  the  mortgagor." 

The  authorities  upon  this  point  are  freely  cited  in  the  elaborate 
briefs  in  this  case.  The  following  are  important  cases,  illustrating 
the  principles  involved:  Pennock  v.  Coe,  23  How.  117;  Dunham 
V.  by.  Co.,  1  Wall.  254,  266;  Galveston  Ky.  v.  Cowdrey, 
11  Wall.  459,  481 ;  United  States  v.  New  Orleans  By.,  12  WaiL 
362 ;  Shaw  v.  Bill,  5  Otto,  10 ;  Meyer  v.  Johnson,  53  Ala.  237, 
324 ;  Scott  v.  Railroad,  6  Biss.  529,  535 ;  Maryland  v.  North  Cen- 
tral, 18  Md.  193 ;  Pullan  v.  Cen.  and  Chi.  R  R.,  4  Biss.  35,  43 ; 
Brett  V.  Carter,  2  Lowell,  58 ;  Barnard  v.  Nor.  and  Wore.  R.  R., 
4  Clifford,  351 ;  Mitchell  v.  Winslow,  2  Story,  630 ;  Pierce  v:  Em- 
ery,  32  N.  H.  484;  Cook  v.  Corthell,  11  R.  I.  482;  Hope  v.  Hay- 
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ley,  5  Ellis  and  BL  829 ;  Holroyd  v.  Marshall,  10  House  of  Lords, 
191,  220. 

There  can  be  no  doubt  that,  on  the  hypothesis  on  which  we  are 
BOW  proceeding,  namely,  that  the  plaintiffs'  mortgagors  accnmn- 
lated  this  stock,  it  would  have  been  embraced  witnin  the  descrip- 
tion of  the  property  mortgaged.  It  certainly  was  property,  real  or 
personal,  connected  with  and  intended  for  the  use  of  the  road  as  a 
railroad ;  not  for  its  present,  immediate  use,  but  for  its  use  in  the 
event  of  an  expected  change,  for  which  it  was  necessary  to  prepare. 
It  wascoverea  by  the  genenJ  and  by  the  specific  designation  of 
property  in  the  mortgage. 

It  is  not  necessary  to  enter  upon  the  vexed  question  of  what  is 
the  precise  legal  nature  of  railroad  rolling  stock.     Whether  it  is  to 
be  regarded  as  a  fixture,  or  a  mere  accession  acquired  under  the 
francmse  as  a  necessarv  incident,  and  so  indispensable  to  its  oxer- 
•cise,  and  to  the  operation  of  the  road,  as  to  become  a  part  of  it; 
whether  there  may  be  other  considerations  which  include  it  within 
the  entirety  of  the  road  and  affect  it  with  the  characteristics  of 
realty ;  or  whether  on  the  contrary  the  fact  that  there  is  neither 
annexation,  immobility  from  weight  nor  localization  in  use — Hoyle 
V.  Plattsburg  and  Montreal  R.  R.,  54  N.  Y.  314 — ^is  decisive, 
under  aU  the  circumstances,  of  its  character  as  personal  estate,  are 
questions  on  which  the  courts  are  at  variance.     They  do  not  neces- 
sarily arise  here.    For  the  present  purpose,  we  i^all  treat  this  roll- 
ing stock,  which  was  prepared  with  reference  to  a  change  of  gauge 
that  did  not  take  place  till  after  the  attachments,  and  so  had  not 
been  placed  upon  the  rails  nor  fitted  to  them  as  they  then  were,  as 
personal  property.    But,  if  this  is  conceded,  it  is  still  personal  prop- 
erty of  a  distinctive  character  and  of  a  kind  that,  supposing  it  to 
have  been  acquired  by  the  plaintife'  mortgagors,  we  think  the 
mortga^  intended  and  was  effective  to  convey.     It  is  not  like  the 
State  c&ims  against  the  federal  government,  assigned  in  trust  for 
the  benefit  of  this  mlroad,  and  which  it  is  not  pretended  were  in- 
cluded in  the  mortgage ;  nor  like  the  earnings  of  the  road  in  car- 
lying  freight  acquired  after  the  date  of  the  mortgage,  the  legal 
title  to  which,  with  entire  reservation  as  to  what  the  result  might 
be  in  equity,  was  held  in  Emerson  v.  European  and  North  Ameri- 
can Railroaa,  67  Maine,  387,  not  to  pass  to  the  trustee  under  the 
consolidated  mortgage  till  his  possession  began.     The  rents  and 
profits  of  the  mortgaged  estate  usually  go  to  tne  mortgagor,  till  re- 
duced to  the  possession  of  the  mortgs^e.     The  mortgage  does  not 
purport  specifically  to  convey  such  earnings  nor  claims  against  the 
government.     But  all  rolling  stock  to  be  acquired,  as  well  as  mate- 
rials and  equipments  for  constructing,  maintaining,  operating,  re- 
pairing and  replacing  the  road  and  its  appurtenances  or  any  part 
therecM,  are  within  the  specific  statement  of  property  mortgaged. 
^  If  the  engines  and  cars  are  not  fixtures,  they  are  so  connected 
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with  the  raiboad,  and  eo  indispensable  to  its  operatioii,  that  there 
is  a  clear  distinction  between  them  and  other  kinds  of  penoDal 
property.  They  may  well  be  held  to  be  exceptions  to  the  general 
rule  that  property  not  in  esse  cannot  be  conveyed.  We  do  not 
mean  to  intimate  that  rolling  stock  to  be  subsequently  ac(^nired 
could  be  mortgaged  without  the  railroad.  But  when  the  railroad 
itself  is  mortgaged  with  the  franchise,  the  rolling  stock  to  be  ac- 
quired for  the  purpose  of  completing  or  repairing  it  is  so  appnrte- 
nant  to  it  that  the  company  have  a  present  existing  interest  in  it  anf- 
ficient  to  uphold  the  grant  of  both  together,  the  one  aa  incident  to 
the  other.  Their  title  to  the  railroad  is  the  foundation  of  an  in- 
terest in  the  cars  and  engines  to  be  acauired  for  its  use." 

We  think  that  such  property  as  this,  of  a  class  specially  men- 
tioned in  the  mortgage,  acquired  for  lawful  railroad  purposed,  on 
hand  for  present  use,  or  to  meet  expected  requirements,  is  held  bj 
the  mortgagors  subject  in  equity  to  the  mortgage  from  the  time 
their  title  and  possession  accrued,  and  that  when  the  trustees  be- 
come actually  possessed  of  it  under  the  mortgage,  they  may  hold 
such  possession  at  law  against  the  attadiing  creditors  ox  the  corpo- 
ration. "  At  law,  property,  non-existing,  but  to  be  acquired  al  a 
future  time  is  not  assignable ;  in  equity  it  is  so.  At  law,  although 
a  power  is  given  in  a  deed  of  assignment  to  take  possession  of 
after-acquired  property,  no  interest  is  transferred  even  as  between 
the  parties  themselves,  unless  possession  is  actually  taken;  in 
equity  it  is  not  disputed  that  the  moment  the  property  comes  into 
existence  the  agreement  operates  upon  it"  Hom>ya  v,  Marshall 
supra. 

The  mortgage  under  which  the  plaintiffs  claim  does  not  appear 
to  have  been  recorded  as  a  chattel  mortgage.  The  attachments 
would  therefore  take  precedence  of  it  but  for  the  fact  appearing  in 
evidence,  that  the  plamtifib  were  in  possession  when  the  attach- 
ments were  made. 

It  is  true  that  in  one  notice  given  to  the  ofBcers  and  employees 
by  the  trustee  under  the  consoudated  mortgage,  when  he  took  pos- 
session, he  declares  that  he  has  taken  possession  of  the  rdlroad  and 
"  aU  property  used  in  operating  the  same ;"  which  description 
might  not  include  the  property  in  controversy.  Substantially  sim- 
ilar language  is  used  by  the  plaintifib  in  one  notice  given  by  them 
of  the  lact  of  their  having  taken  control.  But,  as  we  have  already 
seen,  the  consolidated  company  in  writing  surrendered  to  their 
trustee  "  the  premises  and  property  described  in  the  mortgage  deed 
....  and  aU  the  property  used  and  provided  for  operating;  the  rail- 
road." In  another  public  notice.  Smith  describes  himsof  as  tak- 
ing ^'  possession  of  all  the  property  named  in  said  mortgage,  for 
condition  broken,"  and  this  language  is  also  followed  by  me  plain- 
tiff in  one  notice  given  by  them  of  the  fact  of  their  possession. 
By  the  docket  entry,  under  the  bill  in  equity,  we  have  seen,  Smith 
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delivered  to  the  plaintifb  the  railroad  from  Bangor  to  the  State 
line,  ^^  and  all  property  connected  therewith  and  .  .  •  •  belonging 
thereto,"  with  the  reservation  before  stated  ;  and  the  notice  there 
given  by  him,  October  2,  1876,  conforms  very  nearly  to  the  docket 
entry." 

Bnt,  independently  of  these  proceedings  in  writing,  the  testimony 
of  witnesses  satisfies  us  that  Smith,  while  he  had  charge  of  the  road 
ss  truBtee,  had  actnal  possession  of  this  narrow  ^n^e  stock,  and 
that  it  was  delivered  by  him  to  the  plaintifis  and  By  uiem  retained 
till  the  attachments.  At  both  times  we  think  it  was  included  in 
the  inventories  of  corporate  property  taken  by  the  trustees ;  checked 
and  marked  as  it  was  set  down  therein.  It  was  under  the  charge 
of  their  servants.  The  journals  were  painted  twice  by  their  order 
to  protect  them  from  rust.  It  was  all  upon  railroad  premises  and 
adjacent  grounds.  We  have  little  hesitation  in  findmg  from  the 
report  the  fact  that  it  was  in  the  plaintijSs'  possession  under  their 
mortgage  at  the  date  of  the  attachments. 

With  this  fact  established,  under  our  statute  which  declares  such 
a  mortgage  void,  except  between  the  parties,  "  unless  possession  of 
such  property  is  delivered  to  and  retained  by  the  mortgagee,  or  the 
mortgage  is  recorded,"  the  unrecorded  mortgage  of  personality 
takes  precedence  of  the  attachments.  The  Kew  x  ork  statute,  un« 
like  ours,  seems  to  require  ^^  an  immediate  delivery,  followed  by  an 
actual  and  continued  change  of  possession,"  to  make  the  unr^is- 
tered  mortgage  effectual.  Under  our  law,  if  the  mortgage  is  in 
force  between  the  parties,  and  the  mortgagee  takes  possession  under 
it  before  the  attachment  and  is  in  possession  then,  the  mortgage 
holds.  In  other  words,  there  may  be  a  taking  of  possession  by  ue 
mort^a^ee  at  a  later  date  than  the  mortgage,  just  as  it  may  be  re- 
recoracS  later,  and  with  the  same  effect.  The  want  of  immediate 
deliveiT  of  property  at  the  date  of  the  mortgage  does*  not  render  it 
void.  It  is  vand  against  attaching  creditors  from  the  time  of  rec- 
ord, or  of  possession  taken.  Beeman  v.  Lawton,  37  Maine,  544-5  ; 
Wheeler  v.  Nichols,  82  Maine,  233,  241. 

We  reach  the  conclusion,  then,  that  if  onlv  the  funds  of  the  o7d 
European  and  North  American  company  haa  gone  into  the  stock 
attached,  and  it  had  Ix^n  procured  and  kept  by  them  in  the  same 
manner  and  under  the  same  circumstances,  as  it  was  by  the  con- 
solidated company,  it  would  have  been  held  by  the  plaintiffs' 
mortgage,  and  that  the  want  of  record,  they  being  in  possession, 
would  have  given  the  attachments  no  validity  against  them. 

II.  It  would  be  an  important  question,  if  it  were  directly  pre- 
sented, whetlier  the  net  income  of  the  property  of  the  Maine  com- 
pany, so  far  as  it  became  invested  in  property  such  as  is  described 
VOL  tnat  mortgage,  even  if  the  investment  were  made  by  a  new  cor- 
poration that  had  acauired  the  ri^ht  to  run  the  roaa,  could  ever 
rightfully  be  divertea  from  its  legitimate  use  in  lending  additional 
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security  to  the  first  mortj^age  bondholders.    It  is  clear  ihat  all  ae- 
cessions  to  the  road  and  its  appurtenances  in  Maine,  after  consoli- 
dation as  before,  were  accessions  to  a  mortgaged  estate,  and  subject 
first  to  the  mortgage  that  has  priority  of  (&te.     If  the  consolidated 
company  increased  the  value  of  mortgaged  property  by  the  avails 
of  a  later  mortgage,  such  mortfi;age  must  be  postponed  to  the  ear- 
lier one  on  eacn  part,  just  as  ii  each  company  separately  had  put  a 
second  mortgage  on  its  own  line  of  road.    The  consolidated  com- 
pany assumed  the  debts  of  its  several  parts  and  reooCTized  the 
prior  liens  upon  them.    It  assumed  also,  by  force  of  law,  uie  hxaien 
of  having  any  increased  value  of  the  road  and  its  appurtenances^ 
as  security,  first,  for  those  prior  liens.     It  cannot  claim  that  its 
duty  was  merely  to  keep  them  in  statu  quo,  in  as  good  condition  as 
when  received,  and  that,  as  a^inst  the  first  mortgagees,  additions 
and  improvements  belong  to  itself  as  a  distinct  entity.    If  such  a 
claim  were  sustained,  the  very  income  of  the  property  of  the  Maine 
road  mi^ht  ^o  to  swell  its  value,  and  the  clauses  conveying  futnre 
acquisitions  Dccome  void  of  effect ;  although  the  newly  acquired 
property  made  part  of  the  value  of  the  road  itself.    The  first  mort- 
gage on  the  Maine  road,  and  the  first  mortga^  on  the  New  Bmns- 
wick  road,  remain  the  first  liens  on  all  acquisitions  of  the  consoli- 
dated company,  which  issue  from,  and  become  part  of  the  estate  to 
which  those  mortgages  applied.     A  due  regard  for  vested  interests 
imperatively  demands  sucn  a  legal  conclusion  and  effect.  To  reach 
this  result,  if  the  original  companies  have  ceased  to  exist,  or  to  be 
capable  of  organization  and  action,  the  consolidated  company,  not- 
withstanding the  articles  of  union  declare  it  one,  must  still  be  re- 
garded, to  save  the  rights  of  prior  creditors,  as   two,  one  in  Maine 
and  one  in  New  Brunswick,  having  the  same  name  and  officers, 
and  each  representing  the  original  company  to  whose  rights  and 
liabilities  it  succeeded ;  with  which  it  has  a  unity  of  interest  and 
of  obli^tion.     There  can  be  no  loss  of  identity  of  the  original  com- 
panies m  the  consolidation  to  the  prejudice  or  the  rights  of  prior 
creditors,  or  to  the  destruction  of  prior  liens.     See  Central  fciil- 
road  and  Banking  Co.  v.  Georgia,  92  U.  S.  666. 

Whether  the  principles  of  equity  proceeding  would  in  any  case 
go  further  than  this,  and  not  only  retain  for  the  security  of  the 
first  mortgagees  all  accessions  to  the  road  and  its  appurtenances 
made  by  tne  consolidated  company,  but  also  give  them  the  right 
to  hold,  when  reduced  to  their  possession,  articles  not  accessorv, 

Eurchased  by  the  net  income  of  the  mortgaged  property,  meaning^ 
y  the  net  income,  strictly  the  value  of  the  use  of  the  property  it- 
self ;  whether,  in  this  case  on  such  ground,  the  plaintiffs  could 
claim  a  lien  upon  the  new  stock  and  that  which  came  from  the 
New  Brunswick  road  to  the  extent  of  their  interest,  as  above 
stated,  in  the  expenditure  thereon  by  the  consolidated  company ; 
whetJber  the  mortgage  gave  them  a  right  to  the  income  of  the 
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mortoaged  estate,  eo  invested  and  reduced  to  their  poBsesBion,  that 
oouldnot  be  lost  upon  consolidation,  is  a  question  that  need  not 
now  be  considered. 

The  plaintifEs,  at  the  date  of  the  attachments,  had  a  valid  lien 
nnder  their  mortgage  upon  that  part  of  the  stock  attached,  which 
came  originally  Srom  the  Maine  road  to  the  extent  of  its  value,  the 
repairs  upon  it  being  mere  accessions  to  a  mortga^d  cliatteL  They 
were  in  possession  of  the  new  stock,  and  that  which  came  from  the 
province  road,  the  directors  of  the  consolidated  company  having 
pnt  their  trustee  in  possession  of  it,  and  he  having  yielded  to  the 
plaintiffs,  with  the  reservation  that  his  legal  rights  were  not  to  be 
preiadiced  by  such  transfer  of  possession.  The  plaintiffs  had  the 
right  to  use  and  consume  it  in  the  performance  of  the  duties  the 
corporation  owed  to  the  public,  on  the  fulfilment  of  which  the 
interests  of  all  depended.  The  whole  was  subject  to  the  con- 
Bolidatcd  mortgage,  and  that  was  the  first  lien  npon  it,  except  aa 
the  Maine  or  province  mortgage  took  precedence.  The  attachments 
are  not  justified.  The  mortgagee  in  possession  under  these  circum* 
stances  might  recover  its  value  against  the  attaching  creditor  of  the 
mortga^r.  One  in  possession  n)r  the  mortgagee,  and  liable  to  him 
for  his  interest,  should  recover  the  same.  The  plaintiffs  held  the 
part  to  which  their  own  mortgage  applied  in  trust  for  their  bond- 
Holders  at  the  date  of  the  attachment.  They  held  all  besides  this, 
in  tmst  for  the  bondholders  under  the  other  mortgages  to 
the  extent  of  their  several  interests,  and  under  the  terms  of  the 
report,  are  entitled  to  recover  the  value  of  the  whole,  at  the  date  of 
the  trespass,  holding  any  part  to  which  their  own  claim  does  not 
attach  in  tmst,  or  subject  to  their  liability  to  those  from  whom 
they  received  possession,  as  they  held  the  property  before  the  at- 
tachments were  made. 

Judgment  for  the  plainti£b,  damages  to  be  assessed  at  nisi  prius. 

Appleton,  C.  J.,  Danfobth,  Vibgin  and  Petebs,  J  J.,  concurred. 
Babbowb  J.,  did  not  sit. 


Hankibal  Hamlin  and  another,  trustees  in  equity, 

V. 

EuBOPEAN  AND  NoBTH  Amebican  By.  Co.  aud  othcrs. 
Egebton  B.  Bubpee  and  another,  in  equity, 

V. 

Hannibal  Hamlin  and  another,  trustees,  and  others. 
(72  Maine  Beports,  88.     FOruary  4,  1881.) 

A  mort^ip^;e  of  a  railroad  company  to  trustees  for  the  security  of  its  bond- 
holders of  '*all  its  right,  title  and  interest  in  and  to  all  and  singular  its 
property,  real  and  personal,  of  whatsoeyer  nature  and  description,  now 


004  HAKLIK  V.  SUBOPEAN  AND  N.   A.   BT.  GO. 

poaMMed  or  to  be  hereafter  aoquired,  including  its  nilw»j,  eqaipmentB  ind 
appurtenancee,  all  its  rights,  privileges,  franchises  and  easements,"  etc, 
operates  upon  the  inchoate  right  of  the  company  to  a  conreyanoe  of  Isndi 
under  contracts  subsequently  made  as  soon  as  the  contracts  are  msde  snd 
the  company  is  in  possession  under  them  for  the  purposes  of  the  charter. 
8uch  a  mortgage  will  take  effect  upon  lands  subsequently  contracted  for  or 
purchased  to  secure  adequate  f acibties  and  space  for  engine  and  csr  hooseB 
and  other  railroad  accommodations,  to  which  the  company  at  the  time  of  the 
purchase  had  a  right  and  expected  to  build  their  road ;  and  such  incom- 
brance  will  continue  though  the  road  is  not  built  to  such  land,  and  the 
right  to  use  them  in  direct  connection  with  the  road,  without  further  legis- 
lative authority,  has  expired.  The  case  of  a  railroad  holding  more  propoty 
for  its  own  purposes  than  its  present  needs  demand  is  entirely  diilereDt  from 
one  in  which  the  company  buys  other  property  distinct  from  the  road  or  iti 
sppurtenances,  not  intended  or  necessary  for  the  present  or  prospeciiTe 
exercise  of  its  franchise,  and  therefore  not  within  the  purview  d  the  mort« 

The  mortgage  attached  to  the  right  to  a  deed  of  such  lands  under  coetrict 
and  continued  to  attach  to  it  as  the  right  grew  in  yalue,  whether  the  ia- 
creased  value  arose  from  payments  and  improvements  made  by  the  conpssy 
or  by  a  new  consolidated  company  whicn  took  the  entire  property  sod 
assumed  the  debts  of  the  first  company. 

The  interest  conveyed  by  an  assignment  to  secure  the  assignee  against  loei 
from  liability  as  an  indorser  is  commensurate  only,  in  degree  and  dantioo 
with  the  liability  it  secured. 

Bills  in  equity,  heard  upon  bills,  answers  and  proo&. 
The  first  is  a  bill  brought  bj  the  trustees  of  the  bondholden  of 
the  European  and  North  American  Kj.  Co.   aainst  the  coin- 

5 any,  and  certain  creditors  (E.  R.  Borpee,  F.  A.  Wilson  and 
ames  W.  Emery)  of  the  consolidated  company,  who  had  leTied 
upon  lands  of  the  company,  purchased  or  contracted  for  snbeeqn^ 
to  the  mortgage  to  the  trustees,  and  called  the  Crosby  lot  in  Hamp- 
den, and  die  Hinckley  lot,  Lord  lot,  and  Lord  and  Yeazie  lot  in 
Bangor,  to  restrain  the  defendants  from  disputing  the  title  and 
possession  of  the  trustees  to  such  lots,  etc. 

The  second  is  a  bill  by  the  levying  creditors,  who  were  parties 
defendant  in  the  first  bill,  against  the  same  trustees  and  the  consoli- 
dated European  and  North  American  By.  Co.,  and  others  for 
relief,  and  to  remove  the  dond  upon  their  title  to  lands  levied 
upon. 

The  following  are  extracts  from  the  mortise  of  the  European 
and  North  American  By.  Co.  to  Hannibal  Hamlin  and  another, 
tmstees,  dated  March  1,  1869 : 

"  Now,  therefore,  the  said  party  of  the  first  part,  in  order  to  secure 
the  payment  of  the  principal  and  interest  of  said  two  thousand 
bonos,  issued  or  to  be  issued  as  hereinbefore  provided,  and  in  con- 
sideration of  the  premises,  and  of  one  dollar  to  it  paid  by  said 
parties  of  the  second  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, has  granted,  bargained,  sold,  conveyed  and  transferred, 
and  by  these  presents  does  grant,  bargain,  sell,  convey  and  transfer 
unto  said  parties  of  the  second  part,  Uieir  successor  or  sncoesBorB  in 
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tiie  trnsts  lierein  created  ....  ako^  all  its  right,  title  and 
interest  in  and  to,  aU  and  fdn^lar,  its  property  real  and  personal, 
of  whatsoever  nature  and  description,  now  possessed,  or  to  be 
hereafter  acouired ;  including  its  railway,  equipments  and  appur- 
tenances ;  all  its  rights,  privileges,  franchises  and  easements ;  all 
bnildings  used  in  connection  with  said  railway  or  the  business 
thereof,  and  all  lands  and  grounds  on  which  the  same  may  stand 
or  connected  therewith ;  aLo,  all  locomotives,  tenders,  cars,  rolling 
stock,  machinery,  tools,  implements,  fuel  materials,  and  all  other 
equipments  for  the  constructing,  maintaining,  operating,  repairing 
and  replacing  the  said  railway  or  its  appurtenances,,  or  any  part 
thereof.  .  .. 

"  To  have  and  to  hold  the  af or^ranted  premises,  with  all  the 
rights,  privileges,  easements  and  appurtenances  thereto  belon^ng, 
hereby  conveyed  or  intended  to  be  conveyed,  to  the  said  parties  of 
tlie  second  psui;,  their  successors,  in  the  trusts  hereof,  and  their 
heirs  and  assigns,  to  their  use  and  behoof,  but  only  upon  the 

trusts  hereinafter  set  forth." 

««««««« 

'^  Eighth.  It  is  further  agreed  that  the  said  party  of  the  first 
part  shall,  at  the  request  of  said  trustees,  execute  and  deliver  such 
fivther  deeds  of  conveyance  of  aU  the  property  now  possessed,  or 
to  be  hereafter  acouired,  by  said  party  of  the  first  part,  herein 
conveyed  or  intended  to  be  conveyed,  and  upon  the  trusts  herein 
set  forth,  as  may  be  necessary  for  the  better  security  of  said 
bonds." 

Other  material  facts  appear  in  the  opinion. 

Charles  P.  Stetson  and  William  L.  Putnam,  for  Hamlin  and 
Hayford,  trustees,  cited,  in  addition  to  authorities  cited  by  them  in 
Hamlin  et  al.  v.  Jerrard,  ante,  p.  62 ;  Blake  v.  Bollins,  69 
Maine,  156 ;  Emerson  v.  £.  &  N.  A.  By.  Co.,  67  Maine,  393 ; 
Coverdale  v.  Aldrich,  19  Pick.  395 ;  Gue  v.  Tide  Water  Canal 
Co.,  24  How.  257 ;  Eldrich  v.  Smith,  34  Vt.  484 ;  Willink  v. 
Morris  Canal  Co.,  3  Green's  Ch.  377;  Shamokin  R.  R.  Co.  v. 
Livermore,  47  Pa.  St.  468 ;  K.  &  P.  E.  R.  Co.  v.  P.  &  K.  E.  R. 
Co.,  59  Maine,  22 ;  Hohx)yd  v.  Marshall,  10  H.  of  L.  Cas.  193 ; 
The  Key  City,  14  Wall.  663 ;  Clark  v.  Flint,  22  Pick.  237  ;  Muer 
r.  Berkshire,  52  Mich.  149 ;  Cobb  v.  Dyer,  69  Maine,  498 ;  Bar- 
nard V.  N.  &  W.  R.  R.  Co.,  14  N.  B.  K.  469 ;  Palmer  v.  Forbes, 
23  111.  300 ;  Buck  v.  Seymour,  46  Conn.  156 ;  Hinckley  v,  Haines, 
69  Maine,  76 ;  Raymond  v.  Clark,  46  Conn.  129 ;  Hooper  v. 
Bourne,  3  L.  R.  2  B.  D.  268 ;  Betts  v.  G.  E.  Ry.  Co.,  L.  R.  3  Ex. 
D.  182 ;  N.  Y.  C.  &  H.  R.  R.  Co.,  77  N.  Y.  245 ;  Clouston  v. 
Shearer,  99  Mass.  209  ;  Gerry  v.  Stimson,  60  Maine,  189  ;  R.  S., 
c.  51,  §§  53-56 ;  Jones'  Railroad  Securities,  416. 

James  W.  Emery,  Woodward  Emery  and  Wilson  and  Wood- 
ward, for  Burpee,  Emery  and  Wilson. 
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The  question  is  between  creditors, — ^bond-holders  and  jndgm^t 
creditors.    Equity  is  no  more  favorable  to  one  set  than  the  other. 

The  contract  for  purchase  of  the  three  lots  of  land  were  made 
with  the  European  and  North  American  By.  Co.  and  aBsigns,  in 
September  and  October,  1870. 

The  consolidation  of  the  "Maine"  company,  and  the  "New 
Brunswick"  company,  took  place  Dec.  1,  1872,  and  by  §  6  of  the 
articles  of  aj^eement  the  franchises,  property,  and  "canseBin 
action"  of  the  two  old  companies,  were  assigned  to  the  ''new 
corporation"  as  the  consolidated  company  is  called  in  the  agree- 
ment,  ratified  by  the  legislature  of  Maine,  laws  of  1874,  c.  609. 
These  contracts  being  causes  in  action,  were  then  assigned  to  the 
consolidated  company,  which  entered  into  possession  of  the  entire 
property  at  that  time,  to  hold,  own  and  enjoy  the  same,  and  from 
that  time  until  the  attachment  and  seizure  and  sale  on  execution, 
the  legal  and  equitable  title  in  and  to  those  contracts  was  fnlly  in 
the  consolidated  company.  Bath  v.  Miller,  53  Maine,  308 ;  Emer 
son  V.  E.  and  N.  A.  Ky.,  67  Maine,  387. 

Hamlin  and  Hayf  ord,  trustees,  under  the  first  mortgage,  daim 
that  said  contracts  are  cohered  by  their  mortgage  as  '' after- 
acquired"  property,  or  as  an  "  accretion"  to  the  property  originally 
mortgaged.  We  reply  that  upon  scrutiny  of  the  language 
of  the  mortgage,  the  European  and  North  American  Ry.  Co. 
mortgaged  its  propertjr,  '<  now  possessed  or  to  be  hereafter  ac- 
quired," and  by  no  possibility  could  it  cover  property  not  acqoired 
by  itself.  K.  K.  Co.  v.  Maine,  6  Otto,  499 ;  Etate  v.  M.  C.  K  R. 
Co.,  66  Maine,  488 ;  Bouvier's  Law  Diet.  "  Accretion ;"  Young 
V.  Northern  Illinois  Coal  and  Iron  Co.,  U.  S.  C.  C.  K  D.  Dk 
1880 ;  The  «  Reporter,"  March  3, 1880. 

This  levy  was  extended  more  than  a  year  since,  and  we  daim 
title  under  the  levy,  the  proceedings  being  regular.  Brackett  v. 
McKenney,  55  Maine,  504. 

The  trustees  under  both  said  mortgages  claim  under  their  re- 
spective mortgages.  It  cannot  be  claimed  that  this  property  was 
covered  by  either  mortga^.  It  is  not  essential  to  its  bnsineG6,Dor 
is  it  held  by  the  company's  trustees  now  for  any  legitimate  rail- 
way purposes.  Seymour  v,  Canandaigua  and  N.  F.  R.  R.,  25  Barh. 
284 ;  Western  Penn.  C.  C.  v.  Johnston,  59  Penn.  290 ;  Calhoun 
V.  Paducah  and  Memphis  R.  R.  Co.,  U.  S.  C.  C.  W.  D.  Tenn. 
Awil  7, 1879 ;  "  Reporter,"  September  24, 1879. 

The  criterion  is  necessity  and  essentiality  for  railwav  pnrpoees, 
and  not  what,  in  the  opinion  of  a  sanguine  railway  official,  would 
be  gratifying  to  him  to  have  at  hand  for  future  use  of  a  railway  in 
case  it  increa^d  its  business  and  manufactured  new  wants.  Parish 
V.  Wheeler,  22  N.  Y.  494 ;  1  Jones  on  Mortg^es,  §  156. 

As  the  company  never  have  and  never  can  without  an  additional 
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franchifie,  use  that  property,  it  cannot  be  considered  as  included  or 
embraced  by  the  mort^ges. 

Connsel  m  an  additional  brief  cited :  Pierce  v.  Emery,  32  N.  H. 
484 ;  R.  S.,  of  1857,  c  51,  §§  31,  33 ;  Commonwealth  v.  Smith, 
10  Allen,  448 ;  Millw.  and  Minn.  R.  E.  Co.  v.  Milw.  and  West.  E. 
R  Co.,  20  Wis.  187 ;  Brainard  v.  Peck,  34  Yt.  496 ;  Holbrook  v. 
Finney,  4  Mass.  566 ;  Bums  v.  Thayer,  101  Mass.  428,  and  cases 
cited ;  Brown  v.  Tyler,  8  Gray,  135 ;  Smith  v.  Eastern  C.  Co.,  124 
Mass.  154;  Koyes  v.  Kich,  52  Maine,  115;  Galveston  E.  E.  v. 
Cowdry,  11  Wall.  459 ;  R  S.,  1871,  c.  76,  §§  29,  80;  Virginia  v. 
Ches.  and  Ohio  Canal  Co.,  32  Md.  501 ;  Swan  v,  Patterson,  7  Md. 
164;  Brown  v.  Chesterville,  63  Maine,  241 ;  Bacon  v.  Bacon,  17 
Pick.  134 ;  Forbes  v.  Appleton,  5  Cush.  115 ;  Crompton  v.  An- 
thony, 13  Allen,  33  ;  Barry  v.  Abbott,  100  Mass.  396 ;  Anthracite 
Ins.  Co.  V.  Sears,  109  Mass.  384 ;  Powell  v.  North  Miss.  E.  Co.,  40 
Mo.  63 ;  Eacine  and  Miss.  E.  Co.  v.  Farmers'  Loan  and  T.  Co.,  49 
LI.  331 ;  Selma,  Eoam  and  D.  E.  Co.  v.  Harbin,  40  Geo.  706 ; 
McMahan  u  Morrison  et  als.,  16  Ind.  172 ;  State  v.  Bailey,  Id.  51; 
Paine  et  als.  v.  Lake  E.  and  L.  E.  Co.,  31  Ind.  283 ;  Diaman  v. 
Lebanon  Valley  E.  Co.,  30  Penn.  St.  42 ;  Tagart  et  al.  v.  Northern 
R.  E.  Co.,  29  Mary.  559 ;  N.  J.  Midland  C.  Co.  v.  Strait,  35  N.  J. 
Law,  325 ;  Ohio  v.  Sherman,  22  Ohio,  428 ;  Clearwater  v.  Meri- 
dith,  1  Wall.  25 ;  Shields  v.  Ohio,  26  Ohio,  86 ;  Shaw  v.  Norfolk 
Co.  E.  Co.,  16  Gray,  407 ;  Shields  v.  Ohio,  95  U.  S.  319 ;  Seymour 
V.  Canandaigua  and  Niagara  Falls  E.  E.  Co.,  25  Barb.  284  ;  Walsh 
V.  Barton,  24  Ohio  St.  28 ;  Shamokin  Valley  E.  E.  Co.  v.  Liver- 
more,  47  Pa.  St.  465  ;  Farmers'  Loan  and  Trust  Co.  v.  Commercial 
Bank,  11  Wis.  207 ;  Same  v.  Cary,  13  Wis.  110 ;  Same  v.  Com- 
mercial  Bank  of  Eacine,  15  Wis.  424 ;  Dinsmore  v.  Eacine  and 
Mil.  E.  E.  Co.,  12  Wis.,  649 ;  Meyer  v.  Johnson,  53  Ala.  237;  State 
V.  Commissioners  of  Mansfield,  3  Zab.  (23  N.  J.  Law),  510. 

Henry  W.  Paine  and  Barker,  Vose  and  Barker,  for  Edward 
Gushing,  furnished  very  able  briefs,  contending  that  the  title  to 
the  lands  in  question  was  in  Cushing  as  trustee  of  the  consolidated 
European  ana  North  American  Ey.  Co.  See  their  brief  in  the  pre- 
ceding case. 

STMONDe,  J. — The  three  parcels  of  real  estate  in  Bangor  refei- 
red  to  as  the  Hinckley,  Ix)rd,  and  Lord  and  Veazie  lots,  tlio 
European  and  North  American  Ey.  Co.,  in  the  fall  of  1870,  con- 
tracted in  writing  to  purdiase.  Possession  was  then  taken  by 
the  corporation,  and  has  been  retained  by  those  in  charge  of  the 
railroad  from  that  time  to  the  present.  The  payments  required  by 
the  contracts  were  made  by  that  company,  and  afterwards  by  the 
consolidated  company,  and  by  the  trustees  under  each  mortj 
during  the  period  of  their  possession.    The  premises  have 
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used  and  improved  at  considerable  expense  for  depot  groimdB;  tihe 
principal  improvements  having  been  made  before  conBolidation. 

The  contracts  were  assigned  by  the  European  and  Kordi 
American  Bj.  Co.,  Septemter  12,  1870,  to  Jewett,  Woods  and 
Emery,  to  secure  them  against  liability  as  indoners  on  the  fint 
three  of  the  notes  given  in  each  instance  for  the  purchase  mone;. 
But  those  notes  were  paid  at  maturity,  the  liability  of  theindonen 
was  at  an  end,  and  their  right  to  hold  the  collateral  ceased.  He 
assignment  had  served  its  purpose.  The  interest  it  conveyed  wu 
commensurate  only,  in  degree  and  in  duration,  with  the  liabilitj  it 
secured. 

The  course  of  reasoning  employed  in  the  previous  case,  Hamlin 
«t  al.,  Trustees  v.  Jerrard,  leads  directly  to  the  conclusion,  that  the 
mortgage  to  the  complainants  in  the  first  of  these  bills  in  equity, 
as  trustees,  operated  upon  the  inchoate  right  of  the  Maine  oompanj 
to  a  conveyance  of  these  lots  under  the  contracts,  as  soon  as  thej 
were  executed  and  that  company  was  in  possession  under  them  for 
the  purposes  of  the  charter.  Their  right  to  a  conveyance  became 
4it  once  subject  in  equity  to  the  mortgage.  The  mortgagees,  npon 
possession  taken,  were  subrogated  to  the  rights  of  the  mortgagois. 
By  our  statute,  such  a  right  to  the  conveyance  of  lands,  may  be 
taken  and  sold  on  execution.  R.  S.,  c  76,  §  29.  Such  a  mortgage 
may  apply  to  it  as  well.  At  the  date  of  a  mortgage  like  this,  fi[iven 
to  obtam  funds  to  complete  construction,  the  corporation  mi^t  be 
in  possession  of  considerable  portions  of  its  road-bed  under  similar 
•contracts  to  purchase ;  or  it  might  subsequently  acquire  title  to 
parts  of  its  line  in  that  way,  instead  of  pursuing  the  statntoij 
method.  In  either  case,  such  after-acquired  property,  when  in 
pursuance  and  upon  performance  of  the  contract,  the  full  title  to  it 
vests  in  the  corporation,  becomes  part  of  a  mortgaged  estate.  Anj 
intermediate  interest  or  ri^ht  gained  is  equally  subject  to  the 
mortgage.  The  manner  of  acquiring  the  ri^^t  of  way,  or  depot 
.^rounds,  cannot  be  important.  It  is  upon  the  right  acquired  tnat 
tiie  mortgage  acts.  Possession  of  lands  under  such  circnmstanees 
and  for  such  purposes,  with  the  right  on  certain  terms  to  perfect 
the  title,  may  be  as  valuable  an  incident  to  the  railroad  itself,  as 
necessary  a  part  of  it,  as  any  leasehold  interest  or  higher  estate  it 
may  have  in  another  part  of  its  line.  See  Barnard  v.  Norwich  and 
Worcester  B.  B.,  supra,  where  an  after-acquired  leasehold  int^^ 
was  held  to  pass  to  tne  trustees  under  the  mortgage. 

Nor  do  we  think  a  different  rule  applies,  as  to  the  paymentB 
made  by  the  consolidated  company  upon  these  contracts  dunng  the 
period  of  its  possession.  Such  payments  stand  upon  the sameioot- 
ing  as  improvements  made  by  that  company  upon  the  buildings 
4ind  grounds.  Its  position,  in  reference  to  the  piaintifb  as  trustees 
and  to  the  mortgaged  property,  is  in  some  respects  more  tmlj  de- 
fined by  saying  that  it  is  its  predecessor  in  title  under  a  new  name 
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(and  something  more),  than  by  regarding  it  merely  aa  the  assignee 
of  the  original  company.    It  took  the  entire  property,  sabject  to* 
incumbrancea,  and  assuming  the  debts.     Five  miluons  of  the  con* 
solidated  bonds  were  to  be  osed  only  to  redeem  and  pay  the  first 
mortgage  claims.    If  the  exchange  of  bonds  had  been  completed^ 
the  whole  consolidated  property,  with  all  f  ntnre  additions,  would 
still  have  been  encumbered  by  substantially  the  same  debt  as  that 
secnred  by  the  plaintifis'  mortgage,  under  a  new  form,  and  in  its 
own  name.     If,  at  the  date  oi  consolidation,  the  Maine  company 
had  obtained  a  clear  title  to  the  depot  pounds  in  Bangor,  but  was 
in  debt  for  them,  had  received  the  deea,  but  had  not  naid  the  ]^ur- 
chase  money,  it  is  clear  that  the  grounds  would  have  Deen  subject 
to  the  plaintifis'  mortgage,  while  the  debt  would  have  been  one  the 
consolidated  company  must  pav.    Or,  if  there  had  been  a  mortage 
on  the  same  real  estate  when  tne  Maine  company  received  its  &ed, 
snpposiDg  for  the  sake  of  illustration  the  deed  to  have  been  de- 
livered and  imder  such  circumstances,  and  consolidated  funds  had 
paid  it,  the  payment  would  have  been  of  a  debt  it  was  the  duty  of 
that  company  to  pay,  that  mortgage  would  have  been  discharged, 
and  the  plaintiffs^  mort^ige  would  have  become  the  first  incum- 
brance upon  the  land.    The  mortgage  to  the  plaintifib  attached  to 
the  right  to  a  deed  of  the  station-grounds  as  a  part  of  the  road 
itself,  and  it  continued  to  attach  to  it  as  the  rimt  grew  in  value. 
The  consolidated  company,  under  the  articles  oi  union,  was  not  an 
assignee  of  these  contracts,  discharged  from  the  mortgage.    The 
increased  value  of  the  right  to  a  conveyance  of  real  estate,  which 
was  in  the  occupation  of  the  company  and  essential  to  the  road,  re- 
mained subject  to  the  mortgage  as  an  accession  to  the  road,  just  as 
the  increase  of  values  along  any  part  of  the  line,  arising  from  im- 
provements made  by  the  consolidated  company  in  its  road-bed, 
track,  or  stations,  added  to  the  security  of  the  first  mortgage  bond- 
holders.    If  the  consolidated  company,  taking  the  entire  property 
of  its  predecessor  in  Maine,  subject  to  mortgage,  increased  the  value 
of  the  railroad,  and  the  rights  that  go  with  it,  by  making  payments 
or  expending  money,  that  gives  it  no  equitable  interest  as  c^inst 
the  mortgagees.    If,  at  the  consolidation,  the  title  of  the  Maine 
company  to  a  part  of  its  road-way  or  yards  was  imperfect,  and  pay- 
ments by  the  consolidated   company  perfected  it,  the  mortgage 
holds  the  completed  title.     In  regard  to  these  three  contracts  for 
the  real  estate  at  the  station  in  Bangor,  it  should  be  observed,  also, 
that  the  interest  in  them  which  passed  to  the  consolidated  company 
at  the  consoHdation,  not  only  was  subject  to  the  morta^  in  the 
sense  already  indicated,  but  it  was  also  m  its  essence,  a  right,  and 
nothing  more,  to  acquire  a  thing,  which  when  acquired,  as  to  these 
plaintiSis,  was  a  part  of  the  road  mortgaged  to  them. 

It  is  not  doubted,  that  an  interest  in  these  contracts  passed  to  the 
consolidated  company  by  the  terms  of  the  articles  oi  union.    It 
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would  be  to  that  company  that  the  conyeyances  should  be  made, 
when  the  terms  were  niliilled  on  which  the  contractors  were 
obliged  to  riye  the  deeds,  unless  a  legal  foreclosure  of  the  plaintiffs* 
mortage  had  changed  their  interest  as  mortgagees  into  an  absolute 
title.  Jbut  a  convejance  to  the  consolidated  company,  prior  to  fore- 
closure, would  inure  to  the  benefit  of  the  plaintifEs,  to  the  extent 
of  their  mortgage. 

The  Crosby  lots  were  purchased  and  paid  for  bj  the  European 
and  North  American  Kj.  Co.,  and  the  deed  was  deliyerea  to 
them,  before  consolidation.  The  object  of  the  purchase  was  to 
secure  adeauate  tenuinal  facilities  and  space  for  en^ne  and  car 
houses,  and  other  railroad  accommodations.  The  road  was  located 
to  and  upon  them,  but  was  built  only  to  within  about  four  hundred 
and  seyenty  yards,  and  the  time  for  building  under  the  charter  has 
expired.  For  all  that  appears,  they  were  bought  in  good  faith,  in 
the  exercise  of  the  best  jndCT^ient  of  the  officers  then,  and  for  ndl- 
road  purposes,  at  a  time  wlien  the  company  had  a  right  and  ex- 
pected to  build  to  them.  The  mortgage  took  effect  upon  them. 
That  the  expectations  of  business  baye  not  been  realized,  that  the 
right  to  use  them  in  direct  connection  with  the  road,  without 
further  legislatiye  authority,  has  expired,  does  not  relieye  them 
from  the  incumbrance.  They  are  claimed  still,  on  grounds  tliat  the 
eyidence  would  scarcely  enaole  us  to  deny,  to  be  necessary  for  the 
future  deyelopment  of  the  railroad.  We  could  not  say  irom  the 
testimony  that  the  purchase  was,  at  the  time,  an  extrayagant  and 
unreasonable  one.  The  case  of  a  railroad  holding  more  property 
for  its  own  purposes  than  its  present  needs  demand,  is  entirely  dif- 
ferent from  one  in  which  the  company  buys  other  property,  distinct 
from  the  road  and  its  appurtenances,  not  intended  or  necessary  for 
the  present  or  prospectiye  exercise  of  its  franchise,  and  therefore 
not  within  the  puryiew  of  the  mortgage.  We  think  there  is 
nothing  in  the  case  to  exclnde  the  Crosby  lots,  or  any  part  of  the 
three  lots  in  Bangor,  from  the  effect  of  the  mortgage,  as  property 
not  therein  intended  to  be  acquired  and  conyeyed. 

The  complainants  in  the  first  bill  are  entitled  to  an  injunction 

*  against  all  the  respondents  named  therein  and  in  the  amendment, 

restraining  them   from  any  interference  with  the  complainants' 

Sossession  and  control,  as  mortgagees,  of  the  real  estate  tlierein 
escribed,  and  from  any  resistance  of  the  complainants'  title  to  the 
same,  to  the  extent  of  the  trusts  declared  in  tne  mortgage ;  the  in- 
jimction  to  be  made  perpetual  and  without  the  limitation  just 
stated,  if  the  interest  and  title  of  the  complainants  has  or  snail 
become  absolute  by  a  legal  foreclosure.  The  second  bill  is  dismissed. 
Decree  accordingly. 

Appleton,  C.  J.,  V  lEGiN,  Peters  and  Libbet,  JJ.,  concurred. 
Walton  and  Babeows,  J  J.,  did  not  sit 
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Tha  three  cases  abore  reported  are  raluable  as  contributions  to  the  knowl- 
edge of  a  branch  of  raUroad  law  which  is  still  comparatiyely  new,  and  as 
to  which  there  is  a  decided  dearth  of  authority. 

The  aim  of  this  note  will  be  to  explain  brieny  the  doctrines  which  obtain 
with  reference  to  mortgages  on  after-acquired  property.  The  validity  of 
such  mortgages,  the  right  of  railroad  companies  to  execute  them,  and  the 
property  which  will  be  deemed  to  pass  by  them— many  of  the  cases  upon 
these  points  will  be  found  cited  in  the  arguments  of  counsel,  or  in  the  opin- 
ions of  the  court,  in  the  reports  of  the  principal  cases.  They  will,  however, 
for  the  most  part  be  cited  herein  anew  in  their  appropriate  places. 

At  common  law,  it  is  clear  that  no  man  can  convey,  either  absolutely  or 
by  way  of  mortgage,  property  which  he  does  not  own,  but  expects  subse- 
quently to  acquire.  '*Qui  non  habet,  ule  non  da^"  is  a  maxim  persistently 
followed  at  common  law;  therefore  a  mortgage  ot  after- acquired  property  is 
simply  void  and  of  no  effect.  Jones  v,  Richardson,  10  Mete  481 ;  Bonsey  e. 
Amtie,  8  Pick.  236;  Letourno  e.  Ringgold,  8  Cranch  C.  C.  108;  Gardner  e. 
Macewen,  19  N.  T.  123;  Chapin  v.  Cram,  40  Me.  561;  Pierce  v.  Emery,  88 
N.  H.  484;  Hunt  v.  Bullock,  23  111.  820;  Looker  e.  Pockwell,  38  N.  J.  L. 
253;  Wilson  v.  Wilson,  37  Md.  1;  Hunter  v.  Bosworth,  43  Wise.  688;  Wil- 
liams t,  Broggs,  11  R.  L  476. 

In  equity,  however,  a  very  different  rule  obtains.  Mortgages  of  after-ac- 
quired property  have  their  full  force  and  e£fect  eiven  to  them,  and  that  from 
a  very  simple  application  of  equitable  principles.  *'If  a  vendor  or  mort- 
gagor,'* said  Lord  Chancellor  Westbury,  in  Holroyd  v.  Marshall,  10  H.  L.  C. 
211,  ''agrees  to  sell  or  mortgage  property,  real  or  personal,  of  which  he  is 
not  possessed  at  the  time,  and  he  receives  the  consideration  for  the  contract, 
and  afterwards  becomes  possessed  of  property  answering  the  description  in  the 
contract,  there  is  no  doubt  that  a  court  of  equity  would  compel  him  to  per- 
form the  contract,  and  that  the  contract  would  in  equity  transfer  the  bene- 
ficial interest  to  the  mortgagee  or  purchaser  immediately  on  the  property 
being  acquired.  .  .  .  Apply  these  familiar  principles  to  the  present  case.  It 
follows  that  immediately  on  the  new  machinery  .  .  .  being  placed  in  the  mill 
it  became  subject  to  the  operation  of  the  contract,  and' passed  in  equity  to 
the  mortgagees,  to  whom  Taylor  (the  mortgagor)  was  bound  to  make  a  legal 
conveyance,  and  for  whom  he,  in  the  mean  time,  was  a  trustee  of  the  property 
in  question.'' 

*' A  court  of  equity,"  said  Sharswood,  C.  J.,  in  Phila.,  Wil.  and  Bait.  R. 
R.  Co.  V.  Woelpper,  64  Pa.  St.  366,  "will  treat  a  mortgage  of  property  to 
be  subsequently  acquired,  whether  it  be  real  or  personal,  as  a  binding  con- 
tract which  attaches  to  the  thing  when  acquired.     Equity  considers  that  as 


ject  it  will  be  considered  as  though  it  had  been  done,  and  that  of  every 
'  article  of  property  as  acquired  there  was  an  actual  mortgage  then  executed." 
;>  The  principle  of  law  enumerated  in  the  extracts  above  nited  is  of  com- 
.; '  P^ratively  recent  origin.  It  is  first  clearly  and  definitely  stated  by  Story,  in 
:  .:  Mitchell  V,  Winslow,  2  Story,  688,  which  was  decided  in  1848.  "Here," 
' .  said  Story,  "  the  true  question  is  not  whether  the  assignment  of  the  property 
%:l  to  be  acquired  in  future  is  good  at  law,  but  whether  it  is  good  in  equity. 
^  ;'  Upon  the  best  consideration  which  I  am  able  to  give  the  subject,  I  think  it 
^:;  M  good  and  valid."  Other  decisions  to  the  same  effect  speedily  followed, 
y.  ;  and  at  length  as  early  as  1859,  the  principle  received  the  sanction  of  the 
•^ '  Supreme  Court  of  the  United  Stotes,  in  Pennock  e.  Coe,  28  Howard,  117. 

Tl  «%  ^®  following  American  authorities  upon  the  point  may  also  be  consulted. 

fj  J^  PhUa.,  Wil.  and  Bait.  R.  R.  Co.  e.  Woelpper,  64  Pa.  St.  866;  Covey  v,  Pitts., 

Ft.  W.  and  Chicago  R.  R.  Co.,  8  Phila.  178;  Butler  v.  Rahm,  46  Md.  541; 
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WilUamaon  «.  N.  J.  Sonthem  R.  R  Co.,  29  N.  J.  Eq.  811 ;  Scott  v.  Cantoa^ 
6  Bias.  529;  Brett  o.  Carter,  2  Lowell,  458;  Dillon  v.  Barnard,  1  Hobnefl, 
886;  BmetBon  o.  European  and  N.  A.  By.  Co.,  67  Me.  887;  Steveittv.  Wtt- 
•on,  4  Abb.  App.  Dec.  802;  Barnard  o.  Nor.  and  Wore.  R.  R.  Co.,  4  Clifi, 
851;  Willenock  o.  Morrb  Canal  Co.,  8  Green  Ch.  877;  Pierce  e.  ^neiy,  8» 
N.  H.  484;  Ludlow  «.  Hurd,  6  Am.  Law.  Beg.  498; 

In  England  the  same  conclusion  was  not  so  early  reached.  Serend  aathori- 
ties  pointed  to  such  a  result,  but  it  was  not  until  the  decision  of  the  caae  of 
Holroyd  e.  Marshall  that  the  law  was  deemed  settled.  In  Uiis  case  a  decree 
was  entered  by  Vice-Chancelior  Btuart,  affirming  the  Talidity  of  the  mort- 
gage. On  appeal  to  the  House  of  Lords,  that  decree  was  reTersed  by  L  C. 
Campbell,  2  DeO.,  F.  &  B.  596.  A  reaigument  was,  however,  ordezed, 
and  m  1862  a  decree  reversing  Lord  CampMll  was  entered.  Lord  Westbory 
and  Lord  Wensleydale  (Baron  Parke)  bemg  of  opinion  tfaait  the  moi^age 
was  yalid,  though  Lord  Chelmsford  dissented. 

It  seems  to  be  clear  that  any  railroad  company  having  by  its  charter  a 
general  authority  to  mortgage  its  property,  may  execute  a  mortgage  whkh 
will  bind  after-acquired  property.  Dunham  v.  Conn.,  Peru,  etc..  By.  Co.,  1 
Wall.  254;  Coopers  e.  Woll,  15  Ohio  St.  528;  Ludlow  v.  Hurd,  1  Dimey, 
552. 

The  question  of  exactly  what  after-acquired  property  passes  by  a  mort- 
gage, depends  in  a  very  great  degree  upon  the  terms  of  the  instromeiit 
Some  authorities  may  be  found  to  the  effect  that  a  mortgage  of  the  fna- 
chises  and  property  of  a  railroad,  without  more,  will  be  sufficient  to  pass  all 
after-acquired  property,  on  the  ground  that  such  after-acquired  nroperty  is 
to  be  considered  as  an  accretion  to  the  property  own^  at  toe  time  of 
the  mortgage.  Dinsmore  e.  Racine  and  Miss.  R  R.  Co.,  12  Wise  649; 
Farmers'  Loan  and  Trust  Co.  e.  Bank,  11  Wisa  207;  Pierce  e.  Emery,  32  N. 
H.  484. 

But  as  a  rule  this  principle  does  not  obtain;  some  specific  terms  indicatiTe 
of  an  intent  to  pass  after-acquired  property  are  usually  reouired  to  be  in- 
serted in  the  mortgage.  See  as  to  the  proper  construction  of  clauses  of  thi» 
character,  In  re  nnama,  New  Zealand  and  Australian  Boyal  Mail  Co.,  L. 
B.  5  Ch.  818;  Seymour  e.  Canada  and  Niagara  Falls  B.  R  Co.,  25  Barb.  284; 
Elwell  V.  Grand  St.  and  Newtown  R  B.  Co.,  67  Barb.  88;  Meyer  e.  Johnston, 
58  Ala.  287;.  Shaw  e.  Bill,  95  U.  S.  10;  Walsh  e.  Barton,  24  Ohio  St  28; 
Farmers*  Loan  and  Trust  Co.  v,  Cary,  18  Wise  110;  Farmers*  Loan  and 
Trust  Co.  e.  Bank,  15  Wise.  424;  Brainarde.  Peck,  84  Vt.  496;  Campbell  9. 
Texas  and  N.  O.  R  R  Co.,  2  Woods,  268;  Barnard  e.  Norwich  and  Worces- 
ter B.  B.  Co.,  14  Niles*  Bank.  Beg.  469;  Farmers'  Loan  and  Trust  Co.f. 
Fisher,  114;  Williamson  e.  N.  J.  Southern  B.  R  Co.,  26  N.  J.  £q.  898; 
Weetgen  e.  St.  Paul  and  ;Pac.  R  R  Co.,  4  Hun  (N.  T.),  529;  City  of  Bath 
e.  Miller,  68  Me.  808. 

In  this  connection  it  should  be  mentioned,  that  subsequently  acquired 
personalty  will  pass  under  the  seneral  terms  of  a  railway  mortgage,  without 
special  mention,  if  the  terms  of  the  mortgage  be  broad  and  comprebensiTe 
enough  to  cover  it.  State  of  Md.  e.  No.  Cent.  By.  Co.,  18  Md.  198;  Pullao  t. 
Cinn.  and  Chic.  Air  Line  B.  B.  Co.,  4fBiBS.  85;  Miller  e.  Butland  and  Wash* 
inf^ton  B.  B.  Co.,  86  Vt.  452;  MoneU  v.  Noyes,  56  Me.  458;  Phillips  f. 
Winslow,  18  B.  Mon.  481. 

In  determining  what  property  does  and  what  does  not  pass,  due  regard 
must  of  course  be  had  to  the  maxim,  ''Ezpressio  unus  est  exduaio  altenua.^ 
Brainard  e.  Peck,  84  Vt.  896. 

Accordingly,  in  Walsh  v.  Barton,  24  Ohio  State,  28,  it  was  held  that  where 
a  mortgage  was  executed  by  a  railroad  company  on  "  the  road,  whether  made 
or  to  be  made,  acquired  or  to  be  acquired,  and  on  all  property  of  the  com- 
pany, whether  then  owned  or  thereafter  to  be  acquired,  uscNi  or  appropriated 
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for  the  operating  or  maintainiog  the  said  road,'' lands  afterwards  acquired 
by  the  company  wliicli  were  not  used  or  appropriated  for  operating  or  main- 
tainiag  the  road  were  not  cohered  by  the  mortgage.  To  the  same  effect  in 
the  case  of  Seymour  «.  Canandaigua  and  Niagara  Falls  R.  R.  Co.,  25  Barb. 

The  mortgage  will  of  course  attach  upon  all  after-acquired  property  sub- 
ject to ezistingliens at  the  time  of  the  acquisition.  Galveston  R.  R.  Co.  v, 
Cowdrey,  11  WalL459;  United  States  v.  N.  O.  R.  R.  Co.,  12  Wall.  862; 
Willenk  «.  Morris  Canal,  etc ,  Co.,  8  Qreen  Ch.  877 ;  Williamson  «.  R.  R.  Co., 
39N.J.£q.  811. 

If  the  after-acquired  property  be  acquired  through  fraud,  no  rights  will  of 
course  become  vested  in  the  mortgages  paramount  to  those  of  tiie  defrauded 
parties.  Frasier  v.  Fredericks,  42  Ab.  (N.  J.)  162 ;  Field  e.  Post,  9  Vroom 
(N.  J.),  846. 

On  the  question  of  effect  of  the  consolidation  of  railroad  companies  which 
was  raised  in  the  principal  cases,  a  few  general  principles  may  be  stated. 
Companies  having  a  chartered  existence  in  different  states  may,  by  consent 
of  their  stockholders  and  by  virtue  of  legislative  enactment  in  both  states, 
be  amalgamated  or  consolidated.  But  the  assent  both  of  the  stockholders 
and  of  the  legislature  is  necessary  to  effect  this  result.  £z  parte  Era  Life 
and  Fire  Ins.  Co.,  1  DeG.  J.  and  Sm.  29;  Clench  e.  Financial  Co.,  L.  R. 
4  Ch.  App.  117;  Fisher  e.  Evansville  and  Crawford ville  R.  R.  Co.,  7  Porter, 
407;  Eean  v.  Johnson,  1  Stockt.  Ch.  406;  Chapman  e.  M.  R.  and  L.  E.  R.  and. 
8.  R.  R  Co.,  6  Ohio  (N.  8.),  119;  State  v.  Bailey,  16  Md.  46. 

A  mere  consolidation  of  the  stock  of  two  railroad  companies  will  not 
merge  the  separate  existence  of  the  companies.  Central  R.  R.  and  Banking 
Co. «.  Georgia,  92  U.  S.  665;  Racine  and  Miss.  R.  R.  Co.  e.  Farmers'  Loan 
•nd  Trust  Co.,  49  111.  881. 

Where  two  railroad  companies  are  consolidated,  the  property  of  each  of 
the  original  companies  remains  liable  in  the  hands  of  the  consolidated  com- 
pany for  all  debts  contracted  by  and  incumbrances  entered  against  the  com- 
pany to  which  the  property  has  belonged  prior  to  the  consolidation.  Prouty 
t.  Lake  Shore  and  Mich.  South.  Ry.  Co.,  52  N.  T.  868;  Chase  e.  Vanderbilt, 
62  N.  T.  807 ;  Selma,  Rome  and  Dalton  R.  R.  Co.  e.  Harbin,  40  Ga.  76 ; 
Powell  0.  Northern  Mo.  R.  R.,  42  Mo.  68;  Bniffettt).  Gt.  Western  R.  R.  Co., 
25  111.  858;  Tagart  e.  Northern  Cent.  R.  R.  Co.,  29  Md.  557;  Western  Union 
B.R  Co.  V.  Smith,  75  HI.  496;  Columbus,  Chicago  and  Ind.  Cent.  R  R.  Co. 
V.  Skidmore,  64  111.  566 ;  Columbus,  Chicago  and  Ind.  Ry.  Co.  e.  Powell,  40 
Hd.  87;  Arbuckle  «.  Illinois  Midland  Ry.  Co.,  81  HI.  429;  Chase  v.  Vander- 
bilt, 62  N.  Y.  807. 


Geobob  S.  Coe  et  al.,  appellants, 

V. 

The  Delawabe,  Laokawaitka  and  Westeen  B.  B.  Co.  et  al., 

respondents. 

* 

(84  iTMO  Jertey  EquUy,  266.    June  Term,  1881.) 

A  railroad  company  having  filed  a  survey  of  a  route  over  which  another  com* 
pany  also  bad  filed  a  survey,  having  held  such  other  company  out  as  the 
oailder  of  the  track  over  such  route,  and  halving  taken  the  benefit  of  a  con- 
tract incident  to  the  laying  of  such  route,  made  in  the  name  of  such  other 
company,  cannot  repudliate  such  contract,  on  the  ground  that  itself  is  the 
builder  of  such  road. 

4  A.  &  K  R.  Cas.— ^ 
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'iVIieii  a  mortgage  fg  giTen  by  a  railroad  company  on  its  franchiaeg  and  on 
its  roads  to  be  thereafter  built,  and  a  branch  road,  not  in  contemplstioD  at 
the  date  of  rach  encumbrance,  is  afterwards  laid  and  built,  such  bnnch  rotd 
will  pass  under  such  mortgage,  subject  to  the  burthens  put  npon  itby  tfas 
company  in  the  course  and  as  incidents  of  its  acquisition. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is  ro- 
ported  m  Coe  v.  N.  J.  Midland  R.  R.  Co.,  4  Stew.  Eq.  105. 

Mr.  Cortlandt  Parker,  for  appellants,  cited — 

M.  &  E.  R.  R  Co.  V.  Central  R.  R.  Co.,  3  Vr.  809 ;  Moorehead 
V.  Little  Miami,  17  Ohio,  340 ;  Blakeman  v.  Canal  Co.,  1  Md.  151 

Corporations  can  be  bonnd  by  implied  contracts  to  be  dednoed 
by  inference  from  corporate  acts,  without  either  a  vote,  or  deed, or 
writing.  Bank  of  Columbia  v.  Patterson,  7  Cranch,  299 ;  Bank  of 
tlie  United  States  v.  Dumbridge,  12  Wheat.  74 ;  Perkins  v. 
Washington  Ins.  Co.,  4  Cow.  645  ;  American  Ins.  Co.  v,  Oakley, 
9  Paige,  496 ;  Fanning  v.  Gregoire,  16  How.  524 ;  Abbott  v, 
Hermon,  7  Greenl.  118 ;  Frankfort  Bridge  Co.  v.  Ci^  of  Frank- 
fort, 18  B.  Mon.  41;  Peterson  v.  Mayor,  etc.,  17  N.  Y.  449-453; 
Fister  v.  La  Rae,  15  Barb.  323 ;  Congregation  Beth  Elobim  9. 
Central  Presbyterian  Church,  10  Abb.  (N.  S.)  484 ;  Ang.  &  Ames 
on  Corp.  216,  218  ch.  VIII.  §  8,  and  cases  cited ;  IT.  S.  v.  N.  O.R 
R.  Co.,  12  Wall.  364;  Williamson  v.  K  J.  Southern  R.  E.  Co.,  2 
Stew.  Eq.  317,  319,  320,  321 ;  Fenner  v.  Lewis,  19  Johns.  38 ; 
Meade  v.  McDowell,  5  Binn.  195  ;  Bigelow  on  Estoppel,  578-588 ; 
Phillipsbui^  Bank  v.  Fnlmer,  2  Vr.  52 ;  Den  v,  Baldwin,  1  Zah. 
395,  403  ;  Pliilhower  v.  Todd,  3  Stock.  312  ;  Morris  Canal  t>.  Lewis, 

1  Beas.  323  ;  Pickert  v.  Ridgefield  R.  R.  Co.,  10  C.  E  Gr.  316; 
Carpender  v.  Carpender,  Id.  184. 

Mr.  John  W.  Taylor,  for  respondents. 

I.  The  appellants  were  not  entitled  to  a  specific  performance  of 
the  agreement  of  October  16th,  1872,  against  the  complainanta. 

II.  Tlie  decree  rightfully  requires  the  appellants  to  pay  the  value 
of  the  land  taken  for  the  crossing  and  the  damages  sustained  in 
conseqnonco  thei*eof.  Coe  v.  N.  J.  Midland  R.  R.  Co.,  1  Stew. 
Eq.  27  ;  Williamson  v.  N.  J.  Southern  R.  R.  Co.,  2  Stew.  Eq.  211; 
Cortes  V.  City  of  Davenport,  9  Iowa,  227 ;  Beyer  v.  Tanner,  29  ID. 
135  ;  Hatfield  v.  Cent.  K.  R.  Co.,  4  Vr.  251 ;  Jersey  City  «.  Mont- 
clair  R.  R.  Co.,  6  Vr.  328 ;  M.  &  E.  R.  R.  Co.  v.  Blah-,  1  Stock. 
635. 

III.  If  the  respondents  are  entitled  to  damages,  etc,  they  are 
entitled  to  a  reference  to  ascertain  them. 

IV  The  mortgage  of  the  respondents  included  the  railway  over 
which  the  ri^lit  of  crossinsj  is  claimed  by  the  appellants.  Jones  on 
R.  R.  Securities,  §  130 ;  1  Jones  on  Mortgages  (2d  ed.),  §|  155, 157; 

2  Redfield  on  Railways  {5th  ed.),  503  ;  Green's  Brice's  Ultra  Vir® 
(2d  ed.),  235,  and  note  A;  Seymour -y.  Canandaigua,etc.,RRCo»» 
25  Barb.  284;  Meyer  v.  Johnston,  53  Ala.  227,  330;  WilJink  «. 
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Moms  Oanal  Co.,  3  Gr.  Ch.  377 ;  Williainflon  v.  N.  J,  Southern  ft. 
R  Co.,  10  C.  E.  Gr.  13  ;  8.  C,  2  Stew.  Eq.  311 ;  Holroyd  v.  Mar- 
shall, 10  H.  L.  Cas.  191 ;  Pennock  v.  Coe,  23  How.  117 ;  Dunham 
iJ.KK  Ck).,  1  Wall.  254 ;  Galveston  R  K.  Co.  v.  Cowdrey,  11 
Wall.  459 ;  Pierce  v.  Emery,  32  N.  H.  484 ;  Mitchell  v.  Window, 
2  Story,  630 ;  PhDlipe  v.  Winslow,  18  B.  Mon.  431 ;  Elwell  v.  Grand. 
St.  and  Newtown  R.  R  Co.,  67  Barb.  83 ;  Pierce  v.  Emery,  32  N.  H. 
484 ;  Shamokin  Valley  R.  R  Co.  v.  Livermore,  47  Pa.  St.  465  ; 
SteveuB  V.  Watson,  4  Abb.  Ct.  of  App.  Dec.  302 ;  Evansville  and 
Crawfordsville  R  R  Co.  v.  Dick,  9  Tnd.  433. 

V.  With  respect  to  the  remaining  groxmd  of  appeal,  viz.,  "  that 
the  said  decree  declares  and  decrees  that  the  Hudson  Connecting 
Ry.  Co.  had  no  title  to  or  right  in  the  right  of  way  covered  by  saia 
«ro6ffln^,''  it  is  sufficient  to  remark : 

1.  That  the  appellants  are  not  the  Hudson  Connecting  Ry.  Co., 
and  cannot  allege  themselves  to  be  ^^  aggrieved  "  by  this  part  of  the 
decree,  nor  can  they  appeal  therefrom.  They  can  appeal  only  from 
snch  parts  of  tlie  decree  as  affect  them,  and  cannot  call  in  question 
other  parts  of  the  decree  in  which  they  have  no  interest.  2  Daniell's 
Gh.  Pr.  (4th  ed.)  p.  1489,  and  note  2  ;  Idley  v.  Bowen,  11  Wend. 
227;  Hone  v.  Van  Schaick,  7  Pai^,  222. 
Mr.  D.  H.  Chamberlain,  of  Mame,  for  respondents. 
From  this  decree  the  present  appellants  appeal,  for  the  following 
reasons: 

1.  Because  the  decree  holds  that  the  appellants  are  not,  as  against 
the  trustees  of  the  first  mortgage,  entitled  to  the  speciiic  perform- 
ance of  the  agreement  between  the  appellants  and  the  Hudson 
CoDneeting  Ry.  Co.,  set  up  in  appellants'  cross-bill. 

2.  Because  the  decree  nolds  tnat  the  appellants  should  be  re- 
quired to  pay  to  the  said  trustees,  as  mortgagees,  the  value  of  the 
land  taken  by  the  appellants  and  for  the  crossings  made  by  them 
of  the  tracks  and  right  of  way  of  the  New  Jersey  Midland  Ky.  Co., 
and  all  damages  sustained  by  the  latter  company  and  its  mortgagees 
by  reason  of  said  crossings. 

3.  Because  the  decree  refers  it  to  a  master  to  ascertain  and  report 
the  amount  of  the  value  and  damages,  and  reserves  the  subject  for 
a  separate  supplemental  decree. 

4.  Because  the  decree  holds  that  the  Hudson  Connecting  Ry. 
Co.  had  no  title  or  right  in  the  right  of  way  covered  by  said  cross- 
ings, and  the  mortgage  to  the  trustees  included  the  railway  of  the 
Hudson  Connecting  Ry.  Co.  over  said  crossings,  and  that  the  ap- 
pellants' right  in  said  crossings  is  to  be  considered  as  subject  to  the 
said  mortgage  to  the  trustees. 

5.  Because  the  decree  orders  a  writ  of  fieri  facias  for  the  sale  of 
the  appellants'  interest  in  said  crossings ;  and  orders  the  appellants 
to  surreiuler  possession  to  the  purchaser  at  such  sale. 

I.  Aa  to  the  appellants'  right  to.  qpecifie  performance.    Fry  oil 
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Spec  Perf .  §§  79,  103 ;  Vandyne  v.  Vreeland,  3  Stock.  379 ;  Pry 
on  Spec.  Fen.  §  251 ;  Clarke  v.  Rochester,  ll  and  N.  E.  R  Co., 
18  Barb.  350 ;  Story's  Eq.  Jur.  §  750 ;  Frj  on  Spec  Perf.  §  253; 
Vandyne  v.  Vreeland,  3  Stock.  370,  381 ;  Johnson  v.  Hubbell,  2 
Stock.  332,  342 ;  McDavitt  v.  Pierrepont,  8  C.  E.  Gr.  42 ;  Dicker- 
son  V.  Colgrove,  100  U.  S.  578,  580 ;  Erie  E.  R  Co.  v.  Del,  IacL 
and  West.  K.  R  Co.,  6  C.  E.  Gr.  283. 

II.  As  to  that  part  of  the  chancellor's  decree  which  requires  the 
appellants  to  pay  to  the  tmstees  the  value  of  the  land  taken,  and 
for  the  crossings  made,  and  for  all  damages  sustained  by  the  Mid- 
land company  and  its  mortgagees  by  reason  of  such  crossings. 

III.  As  to  the  title  of  Sie  Hudson  Connecting  By.  Co.  to  the 
right  of  way  covered  by  the  crossings  in  question,  and  as  to  the  sub- 
ordination of  the  rights  of  the  appellants  in  the  said  crossings  to 
the  trustees'  mortga^. 

IV.  If  the  several  positions  already  maintained  in  this  argament 
shall  be  regarded  as  correct,  it  will  remain  to  inquire  what  is  the 
attitude  of  the  appellants  toward  the  trustees,  as  mortgagees,  upon 
the  foreclosure  oi  their  mortgage.  Sedgwick  on  Meas.  of  Dam. 
(7th  ed.)  [134]  note  (a) ;  Berry  v.  Vreeland,  1  Zab.  183 ;  Van 
Dchoick  V.  Del.  &  Bar.  Can.  Co.,  Spen.  249 ;  Beadington  i>.  Diller, 
4  Zab.  210 ;  Som.  &  E.  R  R  Co.  v.  Doughty,  2  Zab.  495;  Tren- 
ton  Water  tower  Co.  v.  Chambers,  2  Beas.  199. 

V.  In  respect  to  the  remaining  grounds  of  appeal  from  the 
chancellor's  decree.  Ch^ary  v.  Sconeld,  1  Hal.  Ch.  525 ;  Byer- 
son  V.  Boorman,  3  Hal.  Ch.  640 ;  Schenck  v.  Conover,  3  Beas.  32. 

The  opinion  of  the  court  was  delivered  by 

Beaslet.  C.  J. — In  consequence  of  the  voluntary  withdrawal  of 
several  of  tne  parties  to  this  appeal,  but  two  questions  are  left  for 
solution  by  this  comi;,  and  those  questions  are,  Whether  a  certain 
written  agreement,  made  between  the  Hudson  Connecting  Com- 
pany and  the  Morris  and  Essex  B.  B.  Co.  and  the  Delaware,  Lack- 
awanna and  Western  B.  B.  Co.,  has  a  legal  existence,  and,  if  so, 
what  is  its  legitimate  interpretation,  bearing  date  16th  of  October, 
1872.  The  substance  of  tnis  agreement  is,  that  the  Morris  and 
Essex  B.  B.  Co.  should  permit  Uie  Hudson  Connecting  Company 
to  construct  its  railway  over  that  of  the  Morris  and  E^ex,  and,  as 
an  equivalent,  that  the  latter  company  should  have  the  right  to 
cross  the  track  of  the  former. 

This  contract  is  drawn  into  controversy  in  this  wise :  Georee  S- 
Coe,  as  trustee  of  certain  bondholders  of  the  New  Jersey  Midland 
By.  Co.  is  the  original  complainant  in  these  proceedings,  having  filed 
his  bill  to  foreclose  a  mortgage  given  to  him  by  that  con^anj  asa. 
security  of  the  bonds  just  mentioned.  To  that  suit  the  Delaware, 
Lackawanna  and  Western  B.  B.  Co.,  as  the  lessee  of  the  Morris  and 
Essex,  were  joined  as  a  party.  This  latter  company,  during  the 
pendency  of  these  proceedings^  attempted  to  construct  its  line  of 
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road  by  force  of  the  agreement  jnst  referred  to,  over  the  line  of  th^ 
road  which  it  insists  is  the  property  of  the  Hudson  Connecting 
Company,  and  such  effort  having  been  resisted,  it  filed  its  bill  for 
a  specific  performance  of  the  stipulation  in  question.  To  the  claim 
thas  set  np,  the  complainant  Coe,  as  trustee,  denies  the  ownership 
of  the  Hudson  Connecting  Company  to  the  line  of  railroad  em- 
braced in  the  agreement,  and  avers  that  this  portion  of  the  railroad 
track  was  laid  out,  constructed  and  paid  for  by  the  New  Jersey 
Midland,  and  consequently  that  it  passed  under  the  trust  mortgage. 
The  circumstances  relating  to  the  controversy  with  respect  to  tne 
title  to  this  portion  of  railroad  track  are  multiform  and  numerous, 
and  they  will  be  found  detailed  with  fulness  and  accuracy  in  the 
opinion  read  in  that  case  by  the  chancellor.  From  the  view  which 
I  shall  express  touching  the  questions  involved,  it  will  not  be  nec- 
essary for  me  to  recapitualate  such  facts  with  minuteness.  The 
following  outline  will  suffice  to  render  the  grounds  of  the  conclu- 
sions arrived  at  by  me  perspicuous : 

Tlie  trust  mortgage  held  by  the  complainant  is  dated  1st  of 
August,  1870,  and  at  that  time,  and  up  to  the  spring  of  1871,  the 
New  Jersey  Midland  Ey.  Co.  designed  to  reach  the  Hudson  River 
by  a  direct  route,  but  on  account  of  the  expense,  found  such  pur- 
pose impracticable,  and  therefore  formed  the  plan  of  attaining  the 
desired  terminus  bv  means  of  a  connection  with  the  Pennsylvania 
E.  R.  Co.  In  f urtnerance  of  this  design,  on  the  12th  of  July,  1871, 
it  filed  a  location  of  what  it  called  its  branch  line,  in  its  survey, 
from  a  point  near  Bellman's  creek,  to  the  Pennsylvania  railroad,  at 
West  End  This  route  was  identical  with  a  survey  laid  by  the 
Hudson  Connecting  Company,  part  of  which  had  been  laid  before 
and  part  after  that  of  the  Midland.  But  this  interference  between 
these  surveys  was  practically  of  no  moment,  as  both  these  companies 
were  under  the  same  management.  Under  these  circumstances, 
the  Midland  began  to  acauire  the  land  necessary  for  this  route,  but 
in  a  proceeding  to  conaemn  lands,  having  been  defeated  on  the 
j^und  of  a  want  of  power  to  lay  the  route  in  question,  the  agents 
in  charge  of  the  afiEair  determined  to  lay  such  route  in  iiie  name  of 
the  Hudson  Connecting  Company.  Accordingly  this  was  done, 
the  New  Jersey  Midland  taking  the  title  to  such  pieces  of  land  as 
were  obtained  by  agreement  with  the  owners,  in  its  own  name,  the 
residue  of  the  land  being  condemned  by  proceeding  in  the  name 
and  under  the  charter  of  the  Hudson  Connecting  Company.  In 
order  to  help  pay  the  cost  of  the  construction  of  this  line  oi  road, 
bonds  have  been  issued  by  the  connecting  company  to  the  amount 
of  $400,000,  which  were  secured  by  a  mortgage  on  its  road  and 
franchises.  Part  of  these  bonds  were  given  to  the  Midland,  and 
part  to  the  Moutclair  railroad,  a  tributary  of  the  former,  and  which, 
in  this  matter,  was  acting  in  concert  with  the  former  company. 
The  line  thus  built  was  paid  for  in  part  by  the  Midland.    The  road 


S18  OOS  9.  DSL^  LACK.  AND  W.  K.   R.   00. 

having  been  built  in  this  ^ray,  and  the  facts  ha^n^  been  laid  bef oTe 
the  board  of  directors  of  tne  Midland,  that  body  passed  a  resok- 
tioo  directing  the  title  to  the  lands  embraced  m  the  route  to  be 
oonyeyed  to  the  Hndson  Connecting  Comjpanj.  That  step  was 
accprdinglj  tak^i,  the  conyeyance  bearing  date  the  16th  of  Octo- 
ber, 1873,  and  shortlj  afterwards  the  Midkuid  took  a  lease  of  the 
road.  These  facts  do  not  seem  to  me  to  be  disputable.  But  the 
contention  of  the  complainant  is,  that  the  proceedings  of  the  agents 
of  the  Midland  in  acquiring  this  route  by  force  of  the  charter  of 
the  Hudson  Connecting  Company,  and  for  the  uses  of  such  com- 
pany, was  beyond  the  proyiuce  of  their  agency,  and  that  such  a 
course  of  proceeding  was,  at  the  time,  neither  known  to  nor  Banc- 
tioned  by  the  body  of  directors  of  the  Midland,  and  that  when  finch 
board  did  subsequently  sanction  these  steps,  such  ratification  vaa 
yoid,  as  respects  the  complainant  being  a  prior  mortgagee.  With 
respect  to  tne  condemnation  of  lands  made  by  force  of  the  charter 
of  the  Hudson  Connecting  Company,  the  position  is,  that  in  that 
matter  the  charter  of  that  company  was  used  merely  as  a  means  to 
an  end — ^that  is,  to  the  acquisition  of  such  lands  by  the  Midland. 
Such  a  yiew  appears  to  involye  the  proposition  that  if  an  agent,  in 
good  faith  and  in  the  belief  that  it  is  best  for  the  interests  of  his 
principal,  departs  from  his  instructions  and  does  an  act  not  au- 
thorized, and  the  principal  becoming  aware  of  such  act,  in  good 
faith  ratifies  it,  such  ratihed  act  is  not  oinding ;  and  also  the  farther 

S reposition  that  a  corporate  body,  possessed  of  right  of  «ninent 
omain,  can  lawfully  transfer  such  ng^^  ^  ^^  ^^'^^  discretion,  pro 
tanto,  to  another  corporate  body.  Tnese  propositions  seem  to  an- 
derlie  tlie  position  of  the  complainant  with  regard  to  tlie  general 
aspects  of  this  case.  But  as  I  think  the  matter  now  before  the 
court  can  be  settled  without  discussing  or  considering  this  position, 
I  shall  not  express  any  opinion  respecting  it ;  nor  shdl  I  undertake 
to  decide  the  further  question  whether  this  branch  road  is  embraced 
in  the  description  of  the  provisions  contained  in  the  complainants 
mortgage — a  question  so  ably  discussed  in  the  brief  of  the  counsel 
of  the  appellants,  for  a  solution  of  these  questions  is  not  necessary 
to  the  theory  of  decision  which  appears  to  me  at  present  to  le 
applicable. 

That  theory  is  that  this  respondens,  the  trustee,  is  not  in  a 
position  to  call  this  contract  in  question.  If  we  assume  the  atti- 
tude of  the  respondent  with  respect  to  the  ownership  of  this  hne 
of  road  here  in  dispute,  and  hola  that  such  ownership  resides  in  the 
Midland  Ry.  Co.,  it  is  impossible  to  deny  that  in  the  acquisition  of 
such  roadway  the  Hudson  Connecting  Company  was  used  as  an  agent 
by  the  managers  of  the  first-named  corporation.  The  title  to  lands  has 
been  extorted  from  unwilling  land-owners  in  the  name  of  the  Hod- 
son  Connecting  Company,  for  the  benefit  of  the  Midland.  In  his 
answer,  the  trustee  is  obliged  to  admit  that  a  right  to  cross  the  Ene 
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Bj.  was  acquired  for  the  benefit  of  the  Midland  by  the  Hudson 
Ooimectin^  Bj.  Co.  In  addition  to  these  acts,  in  April,  1872,  the 
route  of  Sie  road-bed  in  dispute  leading  across  the  road  of  the 
Horris  and  Essex,  the  agents  of  the  Midland  took  proceedings  to 
obtain  a  right  to  such  crossing  by  condemnation  in  tlie  name  of 
the  connecting  company,  such  measure  being,  as  it  is  now  claimed,  for 
the  use  of  the  Midland,  and  thereupon  an  agreement  in  writing  was 
entered  into  between  the  Morris  and  Essex  K.  R.  Co.  and  the  Ilud- 
8on  Connecting  Company,  whereby  a  crossing  was  acquired,  which 
up  to  the  present  time  has  been  in  the  full  possession  and  use  of 
the  Midland.  The  contract  thus  made,  as  it  is  claimed,  for  the  ben- 
efit of  the  Midland,  was  never  dissolved  by  that  company,  even  at 
the  time  of  the  filing  of  this  bill.  It  was  under  these  circumstances 
that  in  the  fall  of  the  same  year  the  contract  now  in  dispute  was 
entered  into.  It  will  be  remembered  that  this  latter  contract  was 
likewise  in  the  name  of  the  connecting  company,  and  by  it  a  right 
was  given  to  that  company  to  lay  its  crossing  for  the  use  of  the 
Montclair  road  over  the  Morris  and  Essex.  The  evidence  shows 
that  in  laying  this  disputed  piece  of  road  the  Midland  and  the 
MoDtdair  raSroads  were  acting  in  concert,  each  having  received  a 
portion  of  the  bonds  issued  by  the  Hudson  Connecting  Company.  In 
the  light  of  the  evidence  it  is  impossible  to  deny  that  the  New  Jersey 
Midland  K.  R.  Co.  was  a  party  or  privy  to  both  these  agreements, 
and  both  of  them,  in  the  most  impressive  manner,  held  out  to  the 
Morris  and  Essex  that  the  line  of  road  in  question  was  being  built 
by  the  Hudson  Connecting  Company.  Under  such  conditions  it  does 
not  seem  to  me  of  the  least  importance,  sofar  as  the  present  contro- 
versy is  concerned,  wliich  corporation,  in  point  of  fact,  was  the  real 
builder  of  this  part  of  road,  if  it  was  the  Hudson  Connecting 
Company.  Thus,  plainly,  the  contract  now  under  consideration  is 
clearly  valid,  and  so  it  seems  to  me  it  is  plainly  valid  as  against  the 
respondent,  even  on  the  opposite  assumption  as  to  ownersliip,  in- 
asmuch as  in  all  these  transactions  the  Hudson  Connecting 
Company  was  held  out  bv  the  Midland  as  the  builder  and  owner 
of  the  road.     The  chancellor,  in  his  opinion,  says  that 

"The  connecting  company  merely  lent  its  charter  powers  of 
condemnation  to  the  latter  [tne  Midland]  to  be  used  if  and  when 
necessary  to  effectuate  the  purpose  of  the  latter,  in  tlie  execution 
of  which  it  then  was,  and  for  a  considerable  length  of  time  had 
been  engaged — the  construction  of  its  railroad  from  Bellman's 
Creek  toW  est  End.  That  was  the  end  and  aim  of  the  project  of 
using  the  connecting  company's  charter,  and  the  sum  and  subistance 
of  the  whole  matter." 

It  will  be  observed  that  no  one  act  in  the  progress  of  the  trans- 
action thus  described  could  be  done  without  presenting,  in  the  most 
imposing  form,  this  connecting  company  as  tlie  builder  of  this  line 
of  road ;  and  after  carrying  into  effect  such  a  project,  and  taking 
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into  its  pofiseMion  the  track  thus  aGqnired,  it  is  quite  too  late  for 
the  Mioland  R.  B.  to  attempt  to  repudiate  a  contract  honedy 
entered  into  with  the  connecting  railroad,  in  the  orderly  prosecution 
of  such  project 

And  m  such  a  respect  as  this  it  is  an  error  to  assnme  this  re- 
spondent, as  the  mortgagee  of  the  Midland,  stands  in  a  better  po- 
sition than  his  mortgagor.  The  fallacy  of  such  a  position 
arises  from  overlooking  the  circumstance  that  this  mortgage, 
so  far  as  we  are  now  concerned,  relates  to  a  railroad  track  to  oe 
acquired  and  constructed  after  its  execution.  This  particular  roid 
was  not  in  contemplation,  even,  when  this  mortgage  was  given,  and 
it  is  obvious  that  it  must  pass  to  the  mortgagee  with  the  bnrlens 
incident  to  its  acquisition.  All  the  propertv  and  rights  acquired 
by  the  mortgagor  enure  to  the  benent  of  the  mortgagee;  but 
nothing  can  be  daimed  by  the  latter  beyond  this. 

The  right  to  cross  the  Morris  and  Essex  was  a  beneficial  interest 
added  to  the  value  of  the  mortgaged  premises ;  the  equivalent  for 
such  right  was  the  privileffe  of  crossing  such  newly-built  track  by 
the  former  company.  Sudi  privileges  and  encumbrances  were  the 
usual  and  all  but  necessary  arrangements  incident  to  the  laying  of 
a  railroad  route,  and  they  inseparably  annex  themselves,  partly  as 
an  advantage  and  partly  as  a  msadvantas^e,  to  the  property  in  the 
railroad,  and  in  that  way  inevitably  qualify  the  interest  that  comes 
to  a  prior  mortgagee  in  such  premises.  The  contract  in  question 
cannot  be  repudiated  by  this  trustee — ^the  property  came  to  him  cum 
onere. 

Having  thus  concluddd  that  this  agreement  is  legallvefiScaciousto 
hold  all  parties  in  interest  to  its  terms,  the  next  inquiry  is  as  to  its 
meajiin^  and  legal  effect. 

As  I  nave  said,  this  contract  fiirst  gives  to  the  Hudson  Connect- 
ing Company  the  ri^ht  to  cross  the  track  of  the  Morris  and  Essex 
at  a  certain  point ;  it  then  stipulates  in  these  words : 

"  Third.  That  if  at  any  time  hereafter  the  said  parties  of  the  first 
part  [The  Morris  and  Essex  and  the  Delaware  and  Lackawanna]  or 
either  of  them,  shall  desire  to  change  the  line  and  grade  of  the  main 
line  of  the  Morris  and  Essex  R.  K.,  or  of  the  Boonton  brancli 
railroad,  or  both  of  them,  as  to  make  it  necessary  to  cross  the  said 
railway  of  the  said  party  of  the  second  part,  which,  under  this 
agreement,  is  to  be  constructed  over  the  Morris  and  Essex  R  B^ 
or  the  railway  which,  under  the  said  agreement  of  April  3d,  1872, 
had  been  constructed  by  the  said  party  of  the  second  part  over  the 
said  Morris  and  Essex  E.  R,  or  over  both  of  said  railway, 
they,  the  said  parties  of  the  first  part,  or  either  of  them,  shall  have 
the  right,  without  charge,  to  cross  either  or  both  of  said  railways 
of  the  said  party  of  the  second  part,  over,  under  or  at  grade,  and 
the  said  pai'ties  of  the  first  pajt,  or  either  of  them,  may  occupy 
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and  use  without  charge' so  much  of  the  lands  of  the  said  party  of 
the  second  part  as  may  be  necessary  for  that  purpose." 

By  force  of  these  stipulations,  the  Delaware,  Lackawanna  and 
Western  B.  S.  Co.  claims  the  right  to  cross  the  track  in  question  at 
a  point  where  it  runs  througn  a  piece  of  land  about  eighteen 
hundred  feet  long,  used  {or  terminal  purposes  and  as  a  drill-yard. 
The  question  is,  whether  such  a  right  has  been  conferred  upon  this 
company  by  virtue  of  this  contract,  the  substance  of  which  has  been 
above  quoted. 

In  m^  opinion,  such  a  claim  is  a  most  extravagant  one.  I  find 
such  a  signification  neither  within  the  literal  terms  of  the  agree- 
ment, nor  sustained  by  any  reasonable  supposition  as  to  the  in- 
tention of  the  parties.  The  contract,  in  words,  gives  the  right 
^^ without  charge,  to  cross  either  or  botli  of  said  railways,  audio 
occupy  and  use,  without  charge,  so  much  of  the  lands  oi  the  said 
party  of  the  second  part  as  mav  be  necessary  for  that  purpose." 
The  whole  privilege  here  grantea  is  the  privilege  to  cross  the  track, 
and  to  occupy  and  use  the  land  necessary  for  that  purpose ;  but 
this  right  of  passage  does  not  embrace  anything  but  the  railroad 
track,  and  the  land  appertaining  to  such  track.  It  would  be  al- 
together unreasonable  to  deduce  from  such  terms  as  these,  that  it 
was  the  understanding  of  these  parties  that  this  railroad  com- 
pany should  have  the  enormous  privilege  of  crossing  with  its  road 
not  only  the  track  of  the  other  company,  but  also  over  all  lands 
and  structures  used  in  connection  with  its  road.  Is  it  rational 
to  assert  that  the  Morris  and  Essex  Company,  when  it  entered 
into  this  compact,  understood  that  it  was  to  become  vested  with 
the  right  to  construct  its  road,  without  charge,  through  the 
workshops  of  the  other  contracting  party,  or  through  its  depots, 
however  costly?  And  yet,  such  must  be  the  right  if  the  con- 
struction contended  for  is  to  prevail — and  surel v  a  right  so  exorbitant 
and  oppressive  cannot  be  raised  up  out  of  doubtful  terms.  It  may 
well  be  doubted  whether  a  power  so  unnecessary,  so  destructive 
of  all  fairness  and  equality  m  the  bargain,  could  be  enforced,  ex- 
cept by  the  use  of  terms  so  clear  and  specific  as  to  leave  no  room 
for  speculation  as  to  what  was  meant  on  the  one  side  and  on  the 
other.  The  conventional  privilege  to  cross  the  track  of  this  com- 
pany does  not  comprehend  and  carry  with  it  the  right  to  cross, 
without  charge,  its  drilUng-yard.  So  far,  therefore,  as  the  mere 
crossings  of  this  main  track  at  the  points  in  question  are  con- 
cerned, the  Delaware  and  Lackawanna  E.  B.  Co.  is  entitled 
to  do  such  act  without  charge;  but  so  far  as  it  crosses  lands 
used  for  other  purposes  than  that  of  its  main  railroad  track,  it  must 
make  a  reaaonable  compensation,  to  be  ascertained  in  the  usual 
manner.  The  result  tnerefore  is,  that  in  this  respect  the  decree 
should  be  reversed,  and  the  contract  in  question,  construed  in 
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the  eense  above  indicated,  should  be  decreed  to  stand  confinnediii 
all  respects,  and  to  be  specifically  performedL 
Neither  party  should  be  aliowea  costs  in  either  court 


Ths  Midland  R  E.  Go.,  AppellantB, 

V. 

Anna  L.  HrrcHoocK,  Bespondent 

(84  2fmB  Jeney  EquUff,  878.    June  TerrUj  1881.) 

The  complainant  was  the  holder  of  a  first  mortgage  bond  of  the  defenduti 
and  agreed  to  come  in  under  a  plan  to  re-organize  the  defendant  bj  force  of 
the  statute;  the  bill  alleged  that  the  defendant,  as  re-organized,  was  aboatto 
issue  to  the  other  holders  of  such  first  mortgage  bond%  its  own  bonds,  bat 
did  not  show  that  such  new  bonds  were  to  be  secured  by  a  mortgage.  AU, 
that  such  statements  did  not  lay  a  ground  for  equitable  jurisdiction. 

But  as  the  bill  alleged  that  defendant  would  not  disclose  to  compltiDsnt 
what  the  plan  of  re-organization  was,  held^  further,  that  the  right  of  such  dii- 
coTery  laid  a  sufllcient  foundation  to  the  suit. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is  re- 
ported in  Hitchcock  v.  Midland  B.  R.  Co.,  6  Stew.  Eq.  86. 

For  the  facts  of  this  case,  see  the  chancellor's  opinion  reported 
in  6  Stew.  Eq.  86. 

Mr.  John  W .  Taylor^  for  appellants. 

I.  There  is  a  want  of  equity  in  the  bilL 

^^  An  allegation  in  the  Dili  that  the  plaintiff  <  is  informed,'  or 
that  he  ^  is  informed  and  believes '  that  a  certain  material  fact  exists, 
is  not  a  suiiicient  allegation  of  the  existence  of  such  a  fact"  Cam- 
eron V.  Abbott,  80  Ala.  416 ;  Lucas  v.  Oliver,  34  Ala.  626 ;  Walton 
V.  Westwood,  73  111.  125. 

^^  But  the  fact  should  be  positively  alleged  by  the  plaintifi  in.  hifl 
bill."  Story's  Eq.  PL  (9th  ed^  §  241,  and  note  (a);  Egremontu. 
Cowell,  6  fieav.  620-623 ;  1  Dan.  Ch.  Pr.  (5th  Am.  ed.)  *860 ; 
Lord  Uxbridge  v.  Stareland,  1  Ves.  50-56 ;  QuinntJ.  Leake,  1  T«m. 
Ch.  71. 

II.  The  complainant  has  au  adequate  remedy  at  law. 

III.  The  complainant  should  have  made  the  Central  Trust  Com- 
pany and  the  present  holder  of  the  bond  parties  defendant,  in  order 
to  equitable  relief.  By  the  complainant's  bill,  the  Central  Trust 
Company  appears  to  have  the  custody  or  possession  of  the  bond, 
and  it  should  certainly  be  made  a  party. 

Mr.  Geo.  R.  Brown,  for  respondent. 

I.  As  to  want  of  equity.  Story  on  Agency  (8th  ed.),  109,  S  85; 
JefEery  v.  Bigelow,  13  Wend.  518 ;  Story  on  Agency,  §  127 ;  iforth 
River  Bank  v.  Aymar,  2  Hill,  375  ;  Johnson  v.  Jones,  4  Barb.  369; 
Van  Hook  v.  Somerville  Manuf.  Co.,  1  Hal.  Ch.  633 ;  Gulick  r. 
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VroOm,  8  Vr.  182 ;  5  Vr.  463  ;  Nicholson  v.  Janeway,  1  C.  E.  Gr. 
285 ;  Law  v.  Stokes,  8  Yr.  249 ;  Hunter  v.  Hudson  Kiver  I.  &  M. 
Co.,  80  Barb.  498 ;  Medbury  v.  Erie  R.  R.  Co.,  26  Barb.  564  ; 
ThmDiBgy.  Roberts,  86  Barb.  486 ;  Witbeck  v,  Schnyler,  44  Barb. 
469, 31  How.  Pr.  97 ;  Mechanics'  Bank  v.  K  Y.  &  N.  H.  K.  R.  Co., 
13  N.  Y.  599 ;  North  River  Bank  v.  Ayman  3  Hill,  362 ;  Farmers^ 
Bank  u  Butchers  and  Drovers'  Bank,  14  N.  Y.  627 ;  Griswold  v. 
Haven,  25  N.  Y.  566 ;  Exchange  Bank  v.  Monteith,  26  N.  Y.  506  ; 
Bank  of  New  York  v.  Bank  of  Ohio,  29  N.  Y.  619 ;  President,  etc., 
V.  Comenj87  N.  Y.  320 ;  Armour  v.  Mich.  Cent.  R.  R.  Co.,  66  N. 
Y.  HI ;  Welsh  v.  Hartford  Fu^  Ins.  Co.,  73  N.  Y.  5  ;  Walsh  v. 
Gilbert,  2  Hun,  58. 

H.  Defect  of  parties.  The  bill  makes  all  persons  parties  who 
had  or  appesared  to  have  any  possible  interest  m  the  matter  ;  it  in- 
eludes  the  individual  members  of  the  re-oiganization  committee, 
and  the  new  company  formed  xmder  the  plan  of  re-organization. 
There  is  no  allegation  in  the  bill  showing  any  other  person  having 
«D  interest ;  on  the  contrary,  the  complainant  is  the  only  person 
who  has. 

HI.  Remedy  at  law.  The  complainant  clearly  had  no  remedy 
at  law.  She  had  only  an  equitable  interest  in  the  property  and 
franchises  of  the  New  Jersev  Midland  R.  R.  Co.  or  the  proceeds 
thereof.  The  property  sougnt  to  be  reach^  in  this  suit,  so  far  as 
we  know,  is  not  in  existence.  A  bond  of  the  new  company  "  to  be 
issued  "  in  the  place  of  those  in  the  old.  The  old  bona  was  depos- 
ited for  a  certain  purpose — ^that  purpose,  to  obtain  a  new  bond. 

The  opinion  of  the  court  was  aelivered  by 

Beaslet,  C.  J. 

I  agree  with  the  chancellor  in  the  view  which  ho  takes  of  the 
merits  of  this  case  as  the  same  are  stated  in  the  bill. 

My  only  difficultjr  has  been  with  resp)ect  to  the  equitable  f ounda- 
tion  of  the  proceedmg.  The  facts  are  detailed  in  the  opinion  of 
the  chancellor.  The  bill  is  clearly  defective,  as  it  leaves  it  greatly 
in  donbt  whether  cr  not  the  bond  which  the  complainant  claims  the 
right  to  have  issued  to  her  by  the  company  is  a  Dond  that  is  to  be 
secured  by  a  mortga^.  If  this,  in  point  of  fact,  be  the  case,  then 
it  is  plain  that  on  this  ground  the  matter  in  dispute  is  one  f 6r 
equitable  cognizance.  llut  if,  on  the  other  hand,  the  oblation  on 
the  part  of  the  railroad  company  is  to  deliver  a  naked  bond,  un- 
secured in  any  way,  to  the  complainant,  in  consideration  of  the  bond 
surrendered  to  it  by  her,  then  it  seems  plain  to  me  that  a  suit  at 
law  would  be  the  only  remedy.  In  such  latter  instance,  an  actual 
breach  of  the  implied  contract  would  afford  the  complainant  plenary 
redress.  But  although  this  bill  is  thus  deficient  in  this  particular, 
nevertheless  there  is  an  indication  in  it  that  the  bond  in  question  is 
a  mortgage  bond,  for  in  the  charging  part  it  charges  that  the  com* 
plainant  is  entitled  to  ^^  a  mortgage  bond  of  the  said  Midland  com* 
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panj,"  in  lien  of  the  one  enrrendered  by  her.  Yet,  each  a  chaige 
standing  isolated  in  the  bill,  withont  being  supported  or  justified 
by  any  precedent  statement,  would  not  sufficiently  exhibit  the  ex- 
istence of  a  jurisdictional  fact.  I  am  not  able  to  see  how  the  cog- 
nizance of  equity  over  the  case  can  be  sustained  on  this  ground. 

However,  I  have  come  to  the  conclusion  that  it  was  proper  to 
sustain  this  bill  against  this  demurrer,  for  the  reason  that  the  com- 
plainant has  a  rigut  to  a  discovery  of  the  plan  on  which  die  new 
company  was  re-organized.  In  her  bill,  ue  complainant  alleges 
that  the  conmiittee  or  trustees  entrusted  with  the  carrying  out  of 
the  plan  or  agreement  of  re-organization,  approved  of  an  aBsnmp* 
tion,  compromise  or  settlement  of  the  debts,  claims  or  liabilities  of 
the  said  rfew  Jersey  Midland  R.  K.  Co.,  but  upon  what  particnlar 
or  general  terms  they  refuse  to  inform  this  complainant.  It  is  clear, 
I  think,  that  the  complainant  is  entitled  to  this  information,  and  it 
is  also  clear  that  this  court  cannot  say  whether  her  rights  are  legal 
or  eauitable  until  such  discovery  shall  have  been  obtained.  It  is 
highly  probable  that  the  holders  of  the  first  mortgage  bonds  of  the 
old  company  were  to  have  similar  bonds  from  l£e  new  company, 
and  if  such  was  the  plan  on  which  the  new  company  was  to  be  con- 
«tituted,  then,  as  has  been  said,  the  complainant  has  presented  her 
oase  to  the  appro{)riate  forum.  This  right  to  a  discovery  affords  a 
basis  on  whicn  this  proceeding  may  be  rested.  I  shall,  therefore, 
Tote  to  affirm  the  decree. 

Decree  unanimously  affirmed. 


CtTHiaNOS 
V. 

PrrrsBUEGH,  CmcmNATi  and  St.  Louis  Ry.  Co. 

(98  Penngylvania  Beporti,  82.    NovenJttr  17»  1879.) 

A  lad  who  was  employed  by  a  coal  dealer  was  engaged  in  unloading  cin 
standing  upon  a  siding  constructed  by  the  dealer  upon  his  own  land.  By 
reason  of  tne  neglect  of  the  railroad  employees  to  change  the  switch  letdiog 
to  the  siding  from  the  main  track,  BCTeral  cars  were  propelled  from  themiin 
track  upon  the  siding  and  colliding  with  the  cars  on  which  the  lad  was  em- 
ployed, he  received  injuries  from  which  he  lost  his  leg.  In  a  suit  agiisit 
the  railroad  company  for  damages.  HM^  that  the  lad  was  employed  oa  <v 
About  the  company's  road  within  the  yery  terms  of  the  Act  of^pTil4th,  1868, 
And  could  not  recover. 

Mulherrin  o.  Delaware,  Lackawanna  and  Western  Railroad  Co.,  81  P.  F« 
Smith,  followed. 

November  7tli,  1879.  Before  Sbarswood,  C.  J.,  Mercur,  Gordon, 
Paxson  and  Tmnkej,  J  J.    Sterrett  and  Green,  JJ.,  absent 
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Error  to  the  Court  of  Common  Pleas,  No.  2^  of  Allegheny 
county:  Of  October  and  November  Term,  1879,  No.  328. 

Case  by  Daniel  Cummings,  by  his  father,  John  Cummings,  against 
the  Pittsburgh,  Cincinnati  and  St.  Louis  By.  Co.,  to  recover 
damages  for  an  injury  to  said  Daniel  Cunmiings,  whereby  he  lost 
his  leg. 

The  lad,  who  was  about  fourteen  years  of  age,  was  caudit  and 
crashed  between  two  coal  cars  in  the  coal  yard  of  Morris  McCue. 
At  this  same  point  there  are  several  coal  yards  which  are  supplied 
with  coal  brought  in  cars  on  the  defendant  railwav. 

The  ground  on  that  side  of  the  railroad  at  this  point  is  about 
eight  to  ten  feet  lower  than  the  railroad.  The  coal  cars  are  run 
into  the  coal  yards  upon  switches  and  short  tracks  running  out  into 
the  coal  yards  upon  frame  trestle-work,  and  the  coal  is  unloaded  by 
drops,  in  the  bottom  of  the  cars,  which  are  unfastened  and  the  coal 
dropped  down  through  the  trestle-work  into  the  coal  yard.  There 
are  oetween  the  points  named  two  main  tracks  of  the  railroad ;  then 
alongside  and  east  of  these  main  tracks  there  is  a  side  track,  which 
side  track  is  located,  partly  on  the  ground  of  the  railrcmd  and 
partly  on  the  ^ound  of  the  owners  oi  the  coal  yard.  This  side 
track  was  put  m  by  the  railroad,  but  a  part  of  the  cost  of  the  same 
was  assessed  upon  the  owner  of  each  coal  yard  connected  with  it. 

From  this  side  track  there  are  switches  and  tracks  running  into 
each  coal  yard.  These  short  tracks  are  upon  the  private  property 
of  the  owners  of  the  coal  yards,  and  were  constructed  by  themselves 
upon  the  trestle-work,  as  above  stated.  The  owner  of  one  of  these 
coal  yards  is  Morris  McCue.  He  owns  mines  on  the  line  of  the 
railroad.  His  coal  is  loaded  into  cars  of  his  own  at  the  mines  and 
then  brought  in  by  the  defendant  railroad  company,  on  its  road,  by 
its  locomotives  and  employees,  to  his  coal  yard  in  the  city.  When 
the  train  with  the  coal  cars  arrives  it  is  changed,  by  a  switch,  from 
the  main  track  to  tlie  side  track,  above  mentioned ;  then  it  passes 
along  the  siding  until  near  McCue's  siding,  when  that  switch  is  also 
tamed  and  the  cars  are  run  from  the  coal  siding  on  McCue's  private 
track.  The  locomotive  does  not  follow  on  this  private  track 
into  the  coal  yard,  but  at  this  point  it  gives  the  cars  a  shove 
or  a  shot  and  drives  them  back  on  the  coal  switch  by  means  of  the 
force  thus  applied  by  means  of  the  locomotive. 

Located  adjoining  and  east  of  McCue's  coal  yard  is  the  coal  yard 
of  the  National  CoS  Company. 

On  the  4th  day  of  June,  1878,  a  locomotive  in  charge  of  the 
employees  of  defendant  company,  with  a  train  of  about  twelve  coal 
cars,  came  into  the  city  over  the  railroad.  Of  the  cars  in  this  train 
siz  belonged  to  McCue  and  the  balance  to  the  National  Coal  Co., 
and  were  to  be  delivered  upon  the  sidings  or  tracks  in  these  two 
coal  yards. 

The  twelve  coal  cars  were  in  front  and  pushed  by  the  locomotive 
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in  the  rear.  The  train  switched  off  npon  the  aide  track,  nn 
opposite  to  McCiie's  yard,  nnconpled  the  six  cars  of  McCne,  gave 
them  a  shove  and  sent  them  back  npon  McCne's  siding,  in  hiB  coal 

Jard,  and  then  ran  back  towards  Second  avenue  nntil  dear  of 
[cCne's  siding,  and  stopped ;  then  came  ahead  &8t,  intaiding  to 
pass  McCue's  coal  yard  and  shove  or  shoot  the  other  six  cars  n|9on 
the  siding  of  the  ^National  Coal  Company.  When  the  locomotiye 
and  train  drew  back  from  McCne's  siding  it  was  the  duty  of  those 
in  chatge  of  the  train  to  change  the  switch  at  McCae's  so  as  to 
direct  and  send  the  train,  on  its  return,  past  McCne's  siding  and 
npon  the  siding  of  the  National  Coal  Company. 

But  this  was  neglected ;  the  switch  was  not  turned ;  and  when 
the  coal  train  returned  it  ran  back  acain  npon  McCne's  switch  and 
collided  with  the  cars  there  previously  left,  and  broke  and  wrecked 
several  of  said  cars  and  threw  them  down  on  the  trestle-work 

The  business  of  this  boy,  the  plainti£E,  was  to  mount  the  ears, 
after  the  drops  in  the  bottom  were  opened,  and  push  the  ooal  in 
them  to  the  opening  in  the  centre.  Me  and  his  employer,  McCne, 
had  just  mounted  the  next  to  the  rear  car  for  this  purpose,  when 
the  collision  took  place.  McCue  sprang  down  upon  the  coal 
below,  but  the  boy  was  cauffht  between  the  f raraients  or  parts  of 
the  car,  and  fell,  with  the  debris,  down  upon  tne  coal  below;  his 
leg  was  crnslied  and  was  amputated  shortly  after.  This  action  was 
brought  for  the  injury  thus  sustained,  and  the  cause  of  action  against 
the  oefendant  was  the  alleged  carelessness  and  negligence  of  the 
defendant's  employees  in  again  runnin&;  their  train  back  into 
McCue's  ooal  yard  with  great  force  and  violence,  and  with  n^lect- 
ing  to  turn  the  switch  and  thus  guide  and  direct  the  train  to  its 
proper  destination  on  the  tracks  of  the  National  Coal  Company. 

The  plaintiff  having  proved  the  above  facts  the  defendant  moved 
for  a  nonsuit  for  the  lollowing  reasons : 

^'  That  taking  all  the  evidence  to  be  true  as  testified  to  on  bdudf 
of  plaintiff's  witnesses  it  discloses  nothing  more  than  a  ease  of  an 
employee  injured  in  and  about  the  work  of  a  railroad  company. 
The  evidence  shows  that  at  the  time  Daniel  Cummings  was  injnred 
he  was  in  the  service  of  the  coal  company.  And  by  a  contract  and 
arrangement  between  McCue  and  the  railroad  company  by  which 
coal  was  to  be  delivered  in  the  coal  yard  over  sidings,  whidi  was 
upon  the  erround  of  McCue  and  others,  connecting  with  the  main 
track  of  tne  company.  And  under  this  contract  or  arrangement 
which  was  used  in  common  as  a  place  for  the  delivery  of  coal,  was 
a  coal  depot  connecting  with  the  railroad,  and  as  such  under  the 
Act  of  I068,  parties  connected  in  and  about  the  depots  and  tiaeb 
of  the  railroad  company  in  a  business  of  this  kind  cannot  recover 
against  the  common  employer." 

The  court  sustained  the  motion  for  the  nonsuit    A  motion 
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aibfieqnently  made  in  the  oonrt  in  banc  to  take  said  nonsuit  ofL 
which  was  refused.  The  plaintifE  then  took  this  writ  and  assigned 
this  action  for  error. 

Barton  &  Sons,  f orplaintiffs  in  error. — ^In  the  Eooort  below  the 
defendant  reKed  on  Erbv  v.  R  R  26  P.  F.  Smith,  606.  A  very 
superficial  examination  of  that  case  diows  that  it  does  not  role  this 
one.  Eirbj,  when  in jnred,  was  on  the  cars  of  the  railroad  on  the 
side  track  of  the  railroad,  actually  on  the  company's  gronnd.  The 
coal  railroad  did  not  connect,  bnt  ran  alongside  above  grade,  and 
the  coal  was  mn  down  chntes  from  the  cars  of  the  coai  companv 
into  the  cans  of  the  railroad.  Kirby  was  loading  coal  into  the  rail- 
road company's  cars.  Cummings,  the  plaintiff,  was  on  the  cars  ot 
McCne.  The  cars  were  on  the  siding  of  McCne,  and  the  siding 
was  on  his  property  at  a  time  when  all  connection  was  or  shonla 
have  been  cnt  off.  The  cars  of  the  defendant  and  its  employees 
had  no  authority  to  be  there  then  more  than  merely  to  go  past, 
and  by  their  own  negligence  in  not  turning  their  switch,  ran  off 
their  course,  and  into  tne  private  propertv  of  another. 

The  Act  of  1868  is  a  sufficient  mnovation  upon  the  rights  of  the 
people  without  extending  it  any  further  that  the  words  will  bear. 
It  is  confined  to  those  injured  while  employed  in  or  about  depots, 
or  in  or  upon  any  car  or  train  therein  or  thereon.  That  is  upon  a 
car  or  tram  of  the  railroad  company  on  its  railroad  or  in  its  oepot. 
The  boy  was  not  employed  in  or  about  a  railroad  depot.  He  was 
simply  unloading  cosu  in  the  coal  yard  of  a  private  citizen  from  a 
car  that  had  passed  all  the  perils  of  railroad  and  depots. 

Hampton  &  Dalzell,  for  defendant  in  error. — Counsel  for  plain- 
tiff seek  to  distinguish  Kirby's  case  from  this,  by  saying  that  there 
the  cars  were  the  railroad  company's,  and  the  siding  on  the  com- 
pany's ground,  while  in  this  the  cars  were  McCue's,  and  the  switch 
on  his  ground.  To  maintain  such  distinction  is  to  fritter  away  the 
statute.  If  the  party  is  injured  while  lawfully  employed  about  a 
railroad  company's  road  or  works,  it  matters  not  on  whose  car  he 
may  be,  or  whether  on  any  car,  he  is  within  the  express  letter  of 
the  statute.  That  construction  which  makes  the  defendant's  lia- 
bility depend  upon  a  difference  of  a  few  feet  in  distance,  is  wholly 
inconsistent  witn  the  plain  intent  of  the  statute,  which  was  to  put 
all  persons  subject  to  risk  from  railway  operation  on  the  same  foot- 
ing, whether  they  were  in  the  actual  employ  of  the  company  caus- 
ing the  injury  or  not.  Hence  the  language  used ;  "  On  or  about 
the  roads,  works,  depots  and  premises.^ 

But  so  far  as  the  plaintiff's  rights  are  concerned,  he  may  be  said 
to  have  been  on  the  defendant's  road  or  premises.  The  company 
not  only  had  a  right,  but  it  was  its  duty,  to  run  cars  over  the 
HcCue  switch  and  into  his  yard.  It  was  its  switch  for  the  purpose 
of  moving  trains  over  it  to  deliver  coaL 
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The  argaraent  of  plaintiff  is  not  new.  It  is  the  same  that  wa& 
made  anadispoeed  of  in  Mulherrin  t^.  Del.,  L.  and  W.  K  S.  Co, 
81  P.  F.  Smith,  876. 

The  judgment  of  the  Supreme  Court  was  entered  Kovember 
17th,  1879. 

Per  Cubiam. — ^This  case  is  not  distinguishable  from  Hulherrin 
t;.  Delaware,  Lackawanna  and  Western  K  R  Co.,  31  P.  F.  Smith, 
866.  The  side  track  here,  though  upon  the  property  of  the  plain- 
tiff's employee,  was  nevertlieless  used  by  the  de^ndant  and  by  his 
license.  The  plaintiff  below  was  therefore  employed  on  or  about 
the  defendant's  road,  and  within  the  yery  terms  of  the  Act  of  1868. 

Judgment  affirmeid. 


Ajsns  Hamilton  t^.  Q.  H.  and  S.  A.  Ry.  Oo. 

(54  Texoi  BeporU,  556.    March  29,  1881.) 

In  a  suit  for  damages  against  a  railway  company  by  a  mother  for  kODiir 
her  minor  son,  whilst  in  its  employment  as  a  brakeman,  the  court  excluded 
her  testimony  to  the  effect  that  she  remonstrated  with  the  son  about  his  act- 
ing as  brakeman,  and  also  her  answer  to  a  question  asking  her  what  she  said 
on  that  subject.     Beld — 

1.  The  mother  having  already  testified  that  she  had  not  at  any  time  con- 
sented to  his  employment,  what  she  said  to  him  would  have  been  immaterial 
as  to  the  fact  of  consent,  and  inadmissible  to  charge  the  company  with  notioe 
of  her  objection,  because  not  made  in  the  presence  or  with  the  ^owledge  of 
auy  of  its  officers. 

2.  If  the  issue  had  extended  to  her  entire  conduct  during  the  employment, 
and  the  inference  reasonably  drawn  therefrom,  the  fact  of  her  remonstruce 
with  the  son,  and  the  manner  thereof,  would  haye  been  proper  as  ezplansr 
tory  of  her  conduct. 

A  railway  company  contracted  with  a  boy  fifteen  years  old  for  his  services 
as  brakeman  on  its  railway  without  the  consent  of  tbe  mother,  his  only  liv- 
ing parent.    Held — 

1.  The  employment  was  a  wrong  done  the  mother. 

2.  Unless  the  boy  had  sufficient  discretion  to  comprehend  and  guard 
against  the  dangers  of  the  employment,  when  fully  explained  to  him,  as  tbej 
should  have  been,  the  contract  with  him  would  not  place  him  in  the  positioii 
of  an  employee  or  preclude  a  recovery  for  injuries  suffered  from  the  negli- 
genre  of  co-employees. 

Though  a  minor  may  be  of  sufficient  age  and  discretion  to  justify  his  em- 
ployment as  a  brakeman,  whether  he  could  be  thus  properly  employed  or 
not,  is  a  question  for  the  iury. 

See  statement  and  opinion  for  facts  which  did  not  justify  a  charge  of  the 
court  in  regard  to  the  employment  of  a  minor  as  a  brakeman  on  a  railway. 

Appeal  from  Galveston.  Tried  below  before  the  Hon.  A.  P. 
McCormick. 

Suit  by  Ann  Hamilton  against  appellee  for  running  its  cars  orer 
Nathaniel  Brown,  aged  fifteen  years,  only  son  of  plaintiff,  and  kill- 
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ing  him;  alleging  that  Nathaniel  Brown  was  employed  bj  the 
oompanj  without  the  consent  and  a^nst  the  will  of  plaintiff ;  that 
he  was  a  minor  of  tender  years,  and  employed  at  extra  hazardous 
business  by  defendant — coupling  and  uncoupling  cars;  that  his 
death  was  caused  by  the  gross  negligence  of  defendant,  its  servants, 
agents  and  employees,  and  by  no  fault  or  want  of  proper  care  of 
the  minor ;  that  aef endant  was  goilty  of  gross  neglect  m  not  hav- 
ing a  skilful  and  competent  engmeer  and  yard  master  on  the  train, 
in  not  having  the  train  properly  manned,  and  in  having  defective 
switch  and  rails. 

The  defendant  pleaded  the  general  issue ;  that  the  action  accrued 
to  plaintiff  more  tnan  three  c^endar  months  before  the  bringing  of 
the  suit ;  that  Nathaniel  Brown  was  employed  by  the  defendant, 
with  the  consent  of  his  mother,  Ann  Hamilton ;  that  his  business 
was  to  couple  and  uncouple  cars,  attend  switches  and  give  and  re- 
peat sisals ;  that  Nathaniel  Brown  was  killed  while  in  the  em- 
eoy  01  defendant,  by  getting  his  foot  caught  in  the  switch,  and 
ing  run  over  by  the  cars  of  defendant  company,  and  without 
faalt  or  negli^nee  on  the  part  of  defendant  or  his  employees ;  that 
the  train  was  well  manned,  and  that  the  employees  of  defendant 
were  careful,  competent  and  well  skilled  in  their  duties. 

Ann  Hamilton  testified,  among  other  thin^  that  she  was  the 
mother  and  only  surviving  parent  of  Nathaniel  Brown ;  tihat  her 
said  son  was  kifled  on  de^ndant's  railroad ;  that  he  was  a  minor, 
Si^ed  fifteen  years  and  seventeen  days ;  and  that  she  never,  at  any 
tune,  directly  or  indirectly,  gave  her  consent  to  his  employment  by 
defendant  as  an  employee  on  their  railroad ;  and  during  the  time 
he  had  been  working  for  defendant  she  was  sick  and  confined  to 
her  house,  but  tliat,  looking  through  her  window,  she  saw  her  son 
on  the  trains  and  cars  of  defendant ;  and  being  asked  by  plaintiff's 
attorneys  to  state  whether  she  made  any  remonstrance  to  her  son 
for  working  on  said  road,  she  said,  "  I  did."  Counsel  for  defend- 
ant here  obiected  to  the  question  and  answer,  and  asked  that  they 
be  excluded,  from  the  jury ;  court  sustained  the  objection  and  ex- 
cluded the  answer  from  the  jury,  to  which  rulings  plaintiff  took 
bill  of  exceptions.  She  testified  that  Nathaniel  Brown  was  un- 
married and  bad  no  child ;  that  she  was  sick  during  all  the  time 
her  son  was  with  the  railroad ;  that  her  bed  was  by  the  window, 
and  she  saw  her  son  on  the  cars  of  defendant. 

Haley,  yard  master  of  defendant,  testified  that  he  knew  Brown ; 
that  he  was  the  son  of  the  plaintiff ;  that  he  was  killed  by  the 
defendant's  railroad  on  10th  of  Febniary,  1873 ;  that  he  was  in  the 
employ  of  the  company,  and  had  been  in  their  employ  about  two 
weeks ;  and  that  Brown  could  not  have  avoided  tne  accident  by 
the  exercise  of  prudence. 

H.  Hughes  testified  for  defendant  that  Mr.  Nichols  instructed 
Mr.  Haley,  yard  master,  that  he  must  not  keep  the  boy,  Nathaniel 
4A.&E.  R  Cas.— 84 
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Brown,  in  hiB  emploj  without  his  mother's  oonsent^  and  in  a  few 
minutes  Brown  came  np  and  told  Mr.  Haley  he  had  his  mothei^s 
consent  to  the  employment ;  and  that  after  the  death  of  Brown 
his  mother  received  his  wages. 

While  Mrs.  Hamilton  was  being  examined,  she  testified  that  at 
the  time  her  son  went  into  the  employ  of  defendant  she  was  con- 
fined to  her  bed  by  sickness,  and  had  not  been  able  to  leave  the 
house  up  to  the  time  her  son  was  killed  by  the  road ;  that  her 
house  was  within  two  and  three  hundred  yards  of  the  road;  and 
that  during  her  sickness  her  bed  was  by  the  window ;  that  she  saw 
from  tlie  window  that  her  son  was  in  the  employ  of  the  d^endant 
by  seeing  him  on  the  cars ;  but  that  she  never,  at  any  time,  eave  her 
<X)nsent,  directly  or  indirectly,  to  his  employment  by  the  d^endant 

On  cross  examination,  defendant's  counsel  asked  her  '^  If  her  son 
did  not  tell  her  that  he  was  employed  by  defendant  as  abrakeman.'^ 
To  which  the  witness  answered,  "  yes."  PlaintifPs  counsel  then 
asked  witness  to  state  the  whole  of  the  conversation  between  her 
and  her  said  son  at  the  time  he  told  her  that  he  was  in  defendant's 
employ.  Defendant's  counsel  objected.  The  court  sustained  the 
objection,  and  refused  to  let  the  witness  state  the  whole  oonv^sa- 
tion,  to  which  ruling  plaintiff  took  bill  of  exceptions. 

The  evidence  disclosed  the  following  additional  facts :  Deceased 
was  killed  by  defendant  company*s  cars  in  charge  of  engineer 
James  Long.  Haley,  yai*d  master,  whose  duty  it  was  to  control 
the  movements  of  trains,  had  gone  to  the  depot  to  attend  tofrdght 
bills ;  deceased  came  to  the  train  and  told  Long  that  Haley  wanted 
the  empty  cars  detached  from  the  train  and  thrown  off  the  tad: 
on  a  switch ;  the  train  consisted  of  a  car  loaded  with  cotton  and 
an  empty  car.  For  the  purpose  of  executing  the  order,  deceased 
went  in  between  the  empty  and  loaded  car  to  uncouple  the  carSp 
and  while  thus  between  the  cars  he  gave  the  usual  signal  with  hia 
hand  to  back  a  little  so  he 'could  get  the  bolt  out.  The  engineer 
put  the  engine  in  motion  and  moved  it  about  six  or  eight 
feet,  when  he  discovered  by  bumping  of  loaded  car  that  it  had  nm 
over  deceased,  and  he  died  in  an  nour  afterward  from  the  injniy. 
The  renson  the  engineer  moved  the  car  so  far  was  for  the  purpose 
of  giving  force  enough  to  throw  the  empty  car  on  the  switch ; 
moving  the  car  an  inch  would  have  been  sufficient  to  loosen  the 
bolt ;  the  car  could  have  moved  that  little,  and  he  understood  by 
the  signal  that  he  was  to  move  but  a  little ;  and  deceased  bad  been 
in  the  employ  of  defendant  about  two  weeks. 

Frank  M.  Spencer  for  appellant. 

Waul  &  Walker  for  appellee. 

I.  The  court  properly  ruled  out  the  statement  of  plaintiff  that 
she  remonstrated  with  li3r  son  for  working  on  defendant  company's 
railroad,  the  question  being  leading  and  suggestive  of  the  answer, 
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and  not  made  in  the  presence  or  brought  to  the  knowledge  of  the 
compimy. 

II.  CJonnsel  cannot  silently  acquiesce  in  a  question  propounded 
to  the  witness  by  the  opposite  side,  take  the  chance  of  the  answer 
being  in  his  favor ;  but  finding  it  pertinent  to  the  issue  and  against 
him,  then  have  it  excluded  from  the  jury,  and  the  court  erred  in 
allowing  it  to  be  done.  Kerr  v.  McGuire,  28  N.  T.,  446-462 ; 
Kiuff  V.  Haney,  46  Cal.,  560. 

In.  The  appellee  would  not  be  liable  for  the  death  of  deceased 
if  produced  by  the  negligence  of  the  engineer,  provided  there  was 
Qo  negligence  proved  m  nis  appointment,  or  notice  of  his  incompe- 
tency, and  he  was  retained  m  his  position  thereafter.  Railroad 
Co.  V.  Miller,  61  Tex.,  274 ;  A.  W.  Robinson  v.  Railroad,  46  Tex., 
540 ;  Railroad  Co.  v.  Fort,  17  Wall.  653 ;  Wood's  Master  and 
Servant,  sec.  416 ;  Wharton  on  !Negligence,  sec.  224;  Shearman  & 
Bedfield  on  Negligence,  sees.  86-8§. 

ly.  A  parent  by  whose  consent,  express  or  implied,  a  minor  son 
has  been  employed,  cannot  recover  from  the  employer  under  such 
circumstances  as  would  prevent  the  recovery  ii  the  deceased  was 
emancipated.  Railroad  v.  Miller,  61  Tex.,  274;  Shearman  & 
Eedfield  on  Negligence,  50-97. 

Gould,  Associate  Justios.^— The  exclusion  of  the  plaintifPs 
testimony  that  she  remonstrated  with  her  son  about  his  acting  as 
brakeman,  and  of  her  answer  to  a  question  asking  her  what  she 
said  to  him  on  the  subject,  would  not  have  been  erroneous,  had  the 
issue  on  that  point  been  merely  whether  she  consented  to  her  son's 
employment  or  not.  Having  testified  positively  that  she  had  not, 
at  any  time,  directly  or  indirectly,  given  her  consent  to  his  employ- 
ment, what  she  said  to  her  son  on  the  subject  would  have  been 
immaterial  as  to  the  fact  of  consent,  and  inadmissible  for  the  pur- 
pose of  charging  the  company  with  notice  or  knowledge  of  her 
objection,  because  not  made  in  the  presence  or  with  the  knowledge 
of  any  of  its  officers. 

If,  however,  the  issue  was  to  extend  to  her  entire  conduct  during 
the  employment,  and  the  inferences  which  might  reasonably  be 
drawn  therefrom,  we  think  that  the  fact  of  her  remonstrance  with 
her  son,  and  the  manner  in  which  she  remonstrated,  might  well 
have  been  admitted  as  tending  to  explain  more  fuUy  what  lier  con- 
duct was. 

But  we  are  of  opinion  that  the  court  erred  in  that  part  of  its 
charge  which  related  to  the  conduct  of  plaintiff,  as  follows :  ^'  Or 
if  yon  believe  that  the  plaintiff's  conduct  in  the  control  of  her  son 
and  in  her  knowledge  of  his  occupation  was  such  as  to  induce  a 
reasonable  man  to  believe  that  the  plaintiff  did  consent  for  her  son 
eo  to  contract,"  etc.  This  part  of  the  charge  was  objected  to,  and 
the  point  reserved  by  bill  of  exceptions. 
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We  see  nothing  in  the  evidence  justifying  that  charge.  Dormg 
the  entire  two  weeks  of  her  son's  employment  as  brakeman,  the 
mother  was  sick  and  confined  to  her  room.  No  reasonable  nun, 
knowing  the  facts,  would  have  felt  authorized  to  act  on  the  belief 
that  the  son  had  the  mother's  consent,  nor  do  we  think  there  was 
eyidence  tending  to  show  such  conduct,  sufficient  to  support  a  ver- 
dict against  plaintiff  on  that  issue.  Yet,  looking  at  the  final  part 
of  the  court's  charge,  we  are  forced  to  the  conclusion  that  the  Te^ 
diet  of  the  jury  must  have  been  based  on  their  finding  against 
plaintiff  on  this  issue.  That  part  of  the  charge  left  them  no  alte^ 
native  but  to  give  plaintiff  a  verdict,  unless  they  found  that  she  had 
actually  consented  to  the  employment,  or  so  conducted  herself  in 
reference  to  her  son's  occupation,  as  to  induce  a  reasonable  man  U> 
believe  that  she  did  consent ;  for  that  the  boj  ^^  was  placed  in  a 

Sosition  of  danger,  and  received  thereby  an  injury^  from  which  he 
ied,"  were  facts  clearly  apparent  That  the  position  of  brakeman 
is  one  of  danger  is  a  matter  of  common  knowledge,  requiring  no 
proof,  and  it  was  not  denied  that  plaintiff's  son  was  placed  in  that 
position  by  defendant's  servants,  and  received  thereby  an  injury 
from  which  he  died.  The  plaintiff's  testimony  that  she  never, 
directly  or  indirectly,  consented  to  the  einployment,  stood  unoon- 
tradicted  and  uninvaUdated  in  any  way.  That  she,  after  her  son's 
death,  received  his  wases,  seems  to  us  to  be  of  little  significanoe. 
We  think  it  apparent  Siat  the  jury  were  misled  by  the  charge  of 
the  court  into  giving  undue  weight  to  plaintiff's  conduct,  or  faunre 
to  notify  the  company  of  her  dissent,  whilst  she  was  sick  and  con- 
fined to  her  room. 

The  evidence  as  to  her  conduct  was,  in  our  opinion,  insufficient 
to  call  for  the  charge,  or  to  support  the  verdict,  and  for  these 
reasons  the  judgment  will  be  reversed  and  the  cause  remanded. 

The  employment  of  a  boy  only  fifteen  years  of  age  in  the 
hazardous  position  of  brakeman,  if  without  the  consent  of  his 
mother  and  onlv  parent,  was  a  wrong  done  to  that  mother,  and 
unless  the  boy  nad  sufficient  discretion  to  comprehend  and  gnard 
against  the  dangers  of  the  employment,  when  fully  exphdned  to 
him,  as  they  should  have  been  hj  the  employer,  such  a  contract 
would  not  place  him  in  the  position  of  an  employee,  or  preclude  a 
recovery  for  injuries  suffered  from  the  negligence  of  a  co-employee. 
R  R.  V.  Miller,  49  Tex.,  322 ;  51  Tex.,  274 ;  Coombs  v.  New 
Bedford  Cordage  Co.,  102  Mass.,  572 ;  Hill  v.  Gust,  55  Ind.,  45 ; 
2  Thompson  on  Negligence,  p.  977,  sec.  8,  and  authorities  cited. 

A  minor  may  be  of  sufficient  age  and  discretion  to  justify  his 
employment  as  a  brakeman.  51  Tex.,  supra.  Whether  this  boy 
of  fifteen  years  could  have  been  properly  employed  in  that  position 
was,  we  think,  a  question  of  fact  for  the  jury ;  not,  as  appears  to 
have  been  assumed  in  the  trial,  one  of  law  for  the  court  i 
Thompson  on  Negligence,  supra. 
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The  jud^ent  is  reversed  and  tbe  cause  remanded 
Beversed  and  remanded. 

flee  Qrand  Rapids,  etc.,  R  R.  Co.  «.  Showen,  2  Am.  and  Sag  R  R.  Oas.  9. 


Caulbt 

V. 

PmsBUBo,  OmomNATi,  and  St.  Lottis  Rt.  Oo. 

{Adoanee  Oase^  Penntyhama.    January  8,  1883.) 

In  an  action  by  a  minor,  seven  yean  old,  against  a  railroad  company,  to 
tecoTer  damages  for  an  injury  alleged  to  have  Seen  occasioaed  by  the  negli- 
gence of  defendant's  servants,  piamtiff  offered  to  prove  that  he  beioff  on  a 
«aad  car  standing  on  a  switch  within  the  city  limits,  the  car  was  moved  a  few 
yards,  and  that  while  the  car  was  in  rapid  motion  the  conductor  ordered  him 
off,  in  obeying  which  order  the  plaintiff  was  injured: 

Beld,  that  the  plaintiff  being  a  trespasser,  the  offer  did  not  contain  any 
•evidence  of  negligence  on  the  part  of  defendant,  and  that  therefore  the  same 
was  properly  rejected. 

An  offer  to  prove  a  fact  which  can  only  exist  by  the  suspension  of  natural 
laws  ahould  not  be  received* 

Ebbob  to  the  Common  Pleas  No.  2,  of  Allegheny  County. 

Case  by  John  H.  Canley,  a  minor,  by  his  f auier  and  next  friend, 
John  Cauley,  against  the  "r ittsburg,  Cincinnati,  and  St.  Louis  By. 
Co.,  to  recover  damages  for  an  injury  to  plaintiff  alleged  to  have 
been  caused  by  the  negligence  oi  defendant's  servants. 

PlaintifPs  father  also  brought  an  action  against  the  company  de- 
fendant to  recover  damages  K>r  loss  of  service,  etc.  Both  cases  re- 
sulted in  judgments  for  defendant.  PlaintijSs  took  one  writ  of 
«rror  for  both  cases,  which  was,  however,  quaslied  on  the  around 
that  a  separate  writ  should  have  been  taken  to  bring  up  each  case. 
The  full  facts  of  the  cases,  the  rulings  of  the  court  below,  the  as- 
signments of  error,  the  arguments  of  counsel,  and  the  opinion  of 
the  Supreme  Court  delivered  by  Paxson,  J.,  quashing  the  writ  of 
error  but  expressing  the  opinion  of  the  court  on  the  merits  of  the 
cases  are  reported  2  Am.  &  Eng  B.  B.  Cas.  4. 

Plaintiff  m  this  case  thereupon  took  this  writ,  filing  the  same  aa- 
fiignments  of  error  as  had  before  been  filed  by  him. 

A.  M.  Watson,  for  plaintiff  in  error. 

£Quiipton  and  Dalzell,  for  defendant  in  error. 

Paxson,  J. — ^This  case  has  been  twice  argued.  There  were  two 
salts  brought  against  the  defendant  company  to  recover  dama^ 
for  the  injuries  complained  of,  one  by  the  father  in  his  own  ri^t, 
^e  other,  which  is  tne  present  case,  by  the  boy  who  was  injured. 
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Thej  were  argaed  together,  and  the  writ  in  each  case  quashed  for 
the  reasons  that  but  one  writ  was  issued  to  bring  up  the  two  casea 
As  they  were  fully  argued  we  deemed  it  proper  to  express  our 
opinion  upnon  the  merits.  No  fault  was  found  with  our  view  of  the 
case  in  which  the  father  sued  in  his  own  right.  But  as  to  the  pre- 
sent case  the  learned  counsel  for  the  plaintiff  was  of  opinion  that 
we  had  not  given  due  consideration  to  the  distinction  which  exists 
between  children  and  adults  in  the  matter  of  contributory  negli- 

fence.    A  second  writ  of  error  was  accordingly  sued  out  and  was 
card  at  the  last  term  in  the  Western  District. 
A  reconsideration  of  the  case,  aided  by  the  second  argument  has 
failed  to  satisfy  us  of  any  error  in  the  former  opinion. 

The  distinction  referred  to  was  not  lost  sight  of.  It  is  true  that 
we  did  not  discuss  it  then,  nor  do  we  propose  to  do  so  now,  for  the 
reason  that  conceding  all  that  is  claimed  for  it,  no  negligence  wa» 
shown  or  offered  to  be  shown  on  the  part  of  the  defendant  compan^p. 
All  the  conductor  did  was  to  order  the  plaintiff  off  die  car.  This 
was  his  duty  to  do.  The  boys  were  trespassers,  and  then*  removal 
from  the  car  waa  not  in  itself  a  cause  of  complaint.  Was  there 
anything  in  the  manner  of  their  removal  whicn  would  render  the 
defendant  company  liable  in  damages?  The  plaintiff  was  not 
thrown  off  the  car.  He  was  not  touched  by  the  conductor  or  any 
railroad  employee.  He  was  told  to  get  oft  a  sand  car  which  was 
being  shifted  from  a  siding  to  a  switcn  a  few  yards  distant  Had 
the  conductor  any  reasonable  ground  to  believe  when  he  told  the 
boys  to  ffet  off  that  any  of  them  would  be  injured  in  doing  so ! 
Before  tne  company  can  be  held  liable  it  must  appear  that  the  in- 
jury  to  the  plaintiff  was  the  natural  and  probable  result  of  the  con- 
ductor's order ;  such  a  consequence  as  he  might  and  ought  to  have 
foreseen  at  the  time.  (Hoag.  v.  Bailroad  Co.,  4  Korris,  293.)  A 
sand  car  is  a  low  flat  from  which  an  ordinary  boy  between  seven 
and  eight  years  of  age  can  jump  with  perfect  safety.  If  it  was  al- 
leged and  offered  to  be  shown  that  the  plaintiff  was  frightened  at 
the  order  he  received,  it  is  diflScult  to  perceive  how  su3i  fact  can 
impute  negligence  to  the  defendant.  If  the  brakeman  approached 
the  boys  in  a  manner  indicating  an  intention  of  enforcing  the  con- 
ductors orders,  it  only  shows  that  they  had  refused  to  comply  with 
his  previous  request.  It  was  ur^d,  however,  and  there  was  an 
offer  to  prove,  that  the  car  was  going  at  a  rapid  rate  of  speed  when 
the  plaintiff  was  told  to  get  off ;  as  a  general  rule  when  an  offer  of 
evidence  is  rejected  we  must  assume  the  fact  to  be  as  stated  in  the 
offer.  But  in  the  present  instance  the  plaintiff's  own  statement  of 
his  case  shows  this  portion  of  the  offer  to  have  been  a  physical  im* 
possibility.  The  history  of  the  case,  which  we  have  a  ri^ht  to  as- 
sume to  be  correct,  contains  this  statement.  "  On  the  20t£  of  Sep- 
tember, 1879,  John  H.  Cauley,  the  minor  son  of  John  Canley,  and 
plaintiff  in  this  suit,  about  9  o'clock  a.  m.,  in  company  with  a  nnm- 
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ber  of  small  bo jb  but  little  older  than  himself,  was  playing  on  a  car 
laden  with  sand  upon  a  side-track  of  defendant's  road,  which  car 
formed  part  of  a  train  that  tlie  defendant's  employees,  under  the 
direction  of  one  of  the  freight  conductors  in  chuige,  were  shifting 
in  order  to  run  the  same  upon  a  switch  a  few  yards  distant.  These 
boys  had  been  playing  upon  this  sand  car,  and  after  the  train  be- 
gan to  move  towards  uie  switch  with  increased  speed,  the  conduc- 
tor ordered  them  to  get  off  the  car."  That  this  sand  car  in  bein^ 
shifted  from  a  side  track  to  a  switch  but  a  few  yards  distant,  could 
acquire  a  rapid  rate  of  speed,  is  such  a  physical  impossibility  as  to 
render  the  use  of  those  words  in  the  oner  of  no  significance.  An 
offer  to  prove  an  impossible  thing  must  be  received.  But  an 
offer  to  prove  a  fact  which  can  only  exist  by  the  suspension  of 
natural  laws  does  not  come  within  the  rule. 

From  the  best  consideration  we  can  give  this  case  we  are  of  opior 
ion  the  judgment  must  be  affirmed. 

Tbitnksy  and  Stsbbbtt,  JJ.,  dissent. 

Bee  Gauley  v.  Pitteborg,  etc.,  R  R  Co.,  2  Am.  A  Eng.  R  R  Gas.  i. 
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V. 

Smith. 

(Adoanee  Ocm,  MiMgan.     Odober  5,  1881.) 

An  eieht-year-old  boy  trespassing  upon  the  premiaes  of  a  railroad  company 
fot  on  the  step  of  the  engine  and  was  ordered  off  by  the  fireman,  and  asbe 
^umoed  off  he  fell.  The  locomotive  was  started  at  that  moment  and  the 
tender  passed  over  his  arm.  He  was  a  boy  of  more  than  average  intelligence 
and  had  been  warned  against  going  on  the  premises  or  riding  on  the  engine. 
MM,  that  the  railway  could  not  be  held  liable  for  the  injury  without  showing 
that  the  en^neer  or  other  servants  of  the  company  in  charge  of  rhe  locomo- 
tive knew  that  the  child  was  in  the  way,  or  that  thev  had  been  reckless  or 
negligent  in  the  management  of  the  engine,  or  could  have  anticipated  the 
injury. 

Error  to  Marqnette. 

Dan  R  Ball,  for  plaintiffs  in  error.  Q.  W.  Hayden,  for  defend- 
ant in  error. 

Marston,  C.  J. — ^While  the  witnesses  do  not  fnlly  agree  upon 
the  facts,  yet  in  the  view  which  we  are  compelled  to  take,  the  dis- 
pute becomes  immaterial.  The  court  charged  the  jury  in  substance 
and  affect,  that  if  they  found  the  facts  to  be  as  testified  to  by  the 
defendant's  witnesses,  the  plaintiff  could  not  recover,  and  the  in- 
struction given,  as  to  the  right  of  the  company  to  a  clear  track,  and 
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the  boy  being  a  trespasaer  that  it  could  only  be  held  liable  in  case 
there  was  gross  and  wanton  negligence  on  ito  part,  each  negligence 
as  woold  indicate  an  indifierence  to  the  safety  of  the  boy,  was  im- 
doubtedly  correct.  The  important  qnestion  in  the  case  as  sab- 
mitted  is  whether  the  court  should  not  have  chai^ged  the  jniy,  as 
requested,  that  under  the  evidence  the  plaintiff  could  not  reooTer. 
TaJdng  the  testimony  of  the  boy,  and  accepting  it  as  true  in  eveiy 
respect,  and  there  is  no  evidence  in  the  case  more  favorable  to  tte 
ulamtifE,  and  it  fails  to  show,  or  tend  to  show,  that  the  engineer 
knew  or  had  reason  to  Imow  that  he  was  there  at  all,  and  conse- 
quently there  could  have  been  no  negli^nce  on  his  part  in  starting 
tne  engine.  Neither  does  tiie  boy's  evidence  tend  to  show  that  the 
fireman  knew  or  had  reason  to  suppose,  that  he  had  fallen  down, 
or  was  in  any  danger  of  being  run  over  or  injured — and  certainly 
there  is  nothing  in  the  whole  case  tending  to  show  that  any  of  tlie 
defendant's  servants  were  wanton  or  wilfm  in  their  conduct,  or  in- 
dicating a  decree  of  indifference  on  their  part  as  to  the  safety  of 
the  boy.  Even  should  it  be  conceded  that  negligence  on  the  part 
of  the  fireman,  would  render  the  company  liable,  yet  the  evidence 
does  not  fairly  tend  to  show,  that  he  had  any  reason  to  believe  tb&t 
the  boy  would  not  have  ample  time  to  clear  the  track,  or  that  it 
was  at  all  necessary  for  him  to  call  the  attention  of  the  engineer  to 
the  fact  that  the  boy  was  there. 

It  is  not  claimed  that  the  boy  would  have  been  injured  had  he 
not,  in  some  unaccountable  way,  fallen  down,  but  there  was  noth- 
ing in  his  age,  appearance,  or  knowledge  of  trains,  or  in  the  height 
of  the  step  upon  which  he  was  standing  from  the  track,  to  indi^ 
or  lead  any  person  to  suppose  that  he  would  fall.  Falling  under 
such  circumstances  would  be  an  exception  and  not  the  rule,  and 
cannot  therefore  be  made  the  foundation  for  a  liability  against  the 
company  without  proof  of  actual  knowledge,  which  is  wholly  lack- 
inff^in  the  present  case. 

The  evidence  is  clear  that  the  locomotive  was  in  all  other  re- 
spects properlv  managed  and  under  complete  control  of  the  en- 
gineer at  tne  time  of  the  accident,  so  that  no  charge  of  carelessness 
can  arise  thereon.  We  need  not  therefore  dispose  of  this  case  npon 
any  mere  Question  of  pleading,  or  because  of  any  variance  between 
the  allegations  in  the  declaration  and  the  proofs,  or  whether  the 
negligence  of  the  fireman  alone  would  be  sufficient  to  charge  the 
company.  The  evidence  is  all  set  forth  in  the  record  and  it  &il5 
to  indicate  that  degree  of  negligence,  upon  the  part  of  any  servant 
of  the  company,  necessary  to  create  a  liability. 

The  evidence  does  show  the  boy  to  have  been  a  trespasser ;  that 
he  was  possessed  of  more  than  average  intelligence  for  one  of  his 
age ;  he  knew  that  he  had  no  right  there,  and  repeatedly  had  been 
ordered  away  on  previous  occasions,  and  warned  by  his  parents 
iigainst  going  on  the  track  or  in  place  of  danger ;  that  when  ordered 
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off  he  would  have  escaped  all  injury  but  that  he  stumbled  and  fell, 
which  was  unknown  to  and  could  not  have  been  anticipated  bv  any 
person  upon  or  in  charge  of  the  locomotive.  In  otiier  words  the 
injury  resulted  from  an  accidental  fall  of  the  boy  and  without  any 
carelessness  or  negligence  of  the  company's  servants,  and  the  jury 
ahould  have  been  instructed  that  under  the  evidence  the  plaintin 
was  not  entitled  to  recover. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial 
ordered. 

(The  other  justices  concurred.) 


Hoffman,  Rbspondeut, 

V. 

Thb  N.  T.  C.  &  H.  R  R  R  Co.,  Appellant. 

{AdwuM»  Ca$e,  New  York,  No9.  23, 1881.) 

The  removal  of  trespassers  from  the  cars  is  within  the  implied  authority  of 
the  company's  servants  on  the  train,  and  the  fact  that  they  acted  illegally  in 
removing  a  party  while  the  train  was  in  motion  does  not  exonerate  the  com* 
pimy. 

A  question  on  cross-examination  of  a  witness  for  defendant  as  to  his  re- 
lationship with  an  officer  of  defendant  is  admissible  in  the  discretion  of  the 
jiidge. 

A  statement  by  the  judge  in  his  charge  that  plaintiff  was  '*  a  very  intel- 
ligent, and,  I  think,  truthful  youth — I  meati  so  far  as  a  desire  to  tell  the 
truth  is  concerned,*^  is  not  erroneous  ;  that  he  did  not  thereby  take  the  ques- 
tion of  plaintiff's  credibility  from  the  jury. 

This  action  was  brought  to  recover  damages  for  injuries  received 
by  plaintiff,  which  were  alleged  to  have  been  caused  bj  one  of  de- 
fendant's servants.  It  appeared  that  plaintiff,  a  boy  eight  years  of 
age,  while  stealing  a  ride  on  one  of  defendant's  cars,  was  kicked 
from  the  platform  by  defendant's  brakeman,  the  train  being  mov- 
ing at  the  time  at  about  ten  miles  an  hour. 

Samuel  Hand,  for  appellant. 

Kelson  Smith,  for  respondent 

Akdkews  J. — The  jury  have  found  that  the  plaintiff  was  kicked 
from  the  car  while  in  motion  by  the  conductor  or  brakeman. 
There  was  a  very  sharp  conflict  of  evidence  upon  this  question. 
The  testimony  of  the  conductor  and  brakeman,  and  of  a  bystander 
tended  stronglv  to  show  that  neither  the  conductor  nor  brakeman 
touched  or  saia  anything  to  the  plaintrS,  and  that  he  and  other 
boys  jumped  off  the  platform  of  the  car  as  the  brakeman  came  out 
of  tlie  door. 
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It  18  not  claimed  that  the  finding  of  the  jnry  upon  this  iasae  is 
unsupported  bj  evidence,  and  the  point  is  not  raised  by  any  excep- 
tion, bnt  it  is  insisted  that  the  act  of  kicking  a  boy  ftom  a  ear 
while  in  motion,  assuming  that  it  was  done  by  the  conductor  or 
brakeman,  was  not  within  the  scope  of  any  authority  conferred  by 
the  defendant  upon  the  persons  in  chaige  of  the  train,  bat  was 
an  illegal,  wanton  and  wilful  act,  for  which  the  employer  is  oot 
responsible. 

By  the  general  regulations  adopted  by  the  defendant,  in  force  at 
the  time  oi  the  transaction  in  question,  the  conductor  has  cbai^  of 
the  train,  and  is  responsible  for  its  safe  and  proper  management, 
and  brakemen  and  other  servants  thereon  are  subject  to  bis  orders. 
He  is  authorized  to  remove  from  the  car  persons  who  refuse  to  paj 
their  fare  or  are  drunk,  riotous  or  unruly ;  but  the  regulations  de- 
clare that  in  exercising  this  authority  he  must  be  governed  by  tbe 
provisions  of  kw.    The  only  provision  of  law  on  the  subject  ib 
round  in  section  35  of  die  general  railroad  act  (Laws  of  1850,  Chap. 
140)  which  provides  that  if  any  passenger  shall  refuse  to  pay  his 
fare,  it  shall  be  lawful  for  the  conductor  to  put  him  and  his  bag- 
gage out  of  the  cars,  using  no  unnecessary  force  at  any  usual  stop- 
ping place,  or  near  any  dwelling  house,  on  stopping  the  train.  The 
regulations  defining  the  duties  of  brakemen  introduced  by  the  de- 
fendant are  not  printed  in  the  case,  and  there  is  no  prooi  before  as 
of  any  specific  authority  given  to  brakemen  to  remove  trespas- 
sers mm  the  cars.    It  is  conceded  that  authority  in  a  conductor  to 
remove  a  tresspasser  in  a  lawful  manner,  whether  conferred  by  the 
rules  or  not,  is  implied  and  is  incident  to  his  position.    We  think 
the  same  concession  must  be  made  in  respect  to  the  authority  of  a 
brakeman  who  finds  a  trespasser  on  the  platform  of  a  car.     His 
duties  do  not  primarily  pertain  to  the  protection  of  the  cars  against 
intruders.    But  he  is  a  servant  of  the  company  on  the  train,  con- 
cerned in  its  management,  and  fully  cognizant  of  the  obvious  fact 
that  intruders,  who  jump  upon  the  train  for  a  ride,  without  the  in- 
tention of  becoming  passengers,  are  wrongfully  there.      Suppose, 
as  counsel  suggests,  a  train  was  standing  still,  and  a  trespasser  was 
put  off  by  force  by  a  brakeman,  using  no  unnecessary  violence, 
would  it  not  be  a  good  defence  to  an  action  against  him  for  the  as- 
sault, that  he  was  brakeman,  and  did  the  act  complained  of  in  that 
capacity,  although  without  express  authority.   The  implied  author- 
ity in  such  a  case  is  an  inference  from  the  nature  of  the  businesN 
and  its  actual  daily  exercise,  according  to  common  observation  and 
experience.    But  assuming  authority  in  the  conductor  or  brake- 
man  to  remove  a  trespasser  in  a  lawful  manner,  the  question  re- 
mains whether  when  a  conductor  or  brakeman,  withont  warning 
or  notice  of  any  kind,  kicks  a  boy  of  eight  years  from  the  platform  o! 
a  car  while  the  train  is  running  at  a  speed  of  ten  miles  an  hour,  he 
can  be  said  to  be  acting  within  the  scope  of  his  employment  so 
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as  to  make  the  company  liable  for  the  act  Assnming  the  case  made 
by  the  plaintiff,  the  act  was  flagrant,  reckless  and  illegal.  But  the 
point  is  was  the  act  within  the  scope  of  the  employment  and 
authority.  If  it  was,  and  tlie  servant  m  doing  what  ne  did  under- 
took to  act  for  the  company,  and  not  for  himself  or  for  his. 
own  ends,  the  company  is  not  exonerated,  although  the  ser- 
vant may  have  deviated  from  instructions  in  executing  the  author- 
iU,  or  may  have  acted  without  judgment  or  even  brutality, 
llie  removal  of  trespassers  from  t£e  cars  was,  as  we  hold, 
within  the  implied  authority  of  the  defendant's  servants  on 
the  train.     The  fact  that  they  acted   illegally  in  removing  the- 

Slaindff  while  the  train  was  in  motion  does  not  exonerate  the 
efendant.    In  some  cases,  where   the  existence  of   an  author- 
ity in  the  servant  to  dp  a  particular  act  is  in  controversy,  and 
the  authority  is  sought  to  be  established  by  inferences  and  impli- 
cations, it  may  be  a  material  circumstance  bearing  upon  the  non- 
existence of  me  authority  sought  to  be  implied,  that  tne  act  was  one 
which  the  master  could  not  do  himself  without  a  violation  of  law. 
Bnt  this  fact  would  not  be  decisive.    Ko  doubt  the  kicking  of  the 
boy  off  the  car  was  not  only  a  wrong  to  the  plaintiff,  but  was  a 
violation  of  the  duty  which  the  train  servants  owed  to  the  defend- 
ant to  exercise  proper  care  in  executing  the  authority  coniided  to 
them.    But  in  most  cases,  where  the  master  has  been  held  liable 
for  the  acts  of  a  servant,  the  tortious  act  was  a  breach  of  the  ser- 
vant's duty.     In  this  case  the  authority  to  remove  the  plaintiff 
from  the  car  was  vested  in  the  defendant's  servants.     The  wrong^ 
consisted  in  the  time  and  mode  of  exercising  it.     For  this  the  de- 
fendant is  responsible,  unless  the  jury  found  that  the  authority  was- 
nsed  as  a  mere  cover  for  accomplishing  an  independent  and  wrong- 
fnl  purpose  of  their  own.     The  general  subject  has  been  recent^r 
considered  in  this  court,  and  it  is  unnecessary  further  to  elaborate 
it.    Higgins  v.  the  Watervliet  Turnpike  Co.  46,  N.  Y.  23  ;  Bounds- 
V.  D.  L.  &  W.  R  R.  Co.,  64  id.,  129.    We  think  the  court  would 
not  have  been  justified  in  taking  the  case  from  the  jury. 

The  trial  jucige,  in  the  course  of  his  charge,  said  that  the  evi- 
dence for  the  phtintiff  came  from  Voeel,  and  this  young  man  (re- 
ferring to  the  plaintiff)  "  A  very  intelligent  and,  I  think,  trnthful 
Jouth — I  mean  so  far  as  a  desire  to  tell  the  truth  is  Cvoncemed — 
ut  who  was  eight  years  old  at  the  time  the  thing  happened."  The 
defendant's  counsel,  at  the  conclusion  of  the  charge,  excepted  to 
"  that  part  of  the  charge  in  which  the  court  expressed  the  opinion 
that  the  plaintiff  was  a  truthful  young  man."  The  Court  replied : 
"  I  did  think  so,  but  I  did  not  say  that  for  that  reason  he  ought  to 
be  believed."  The  credit  to  be  given  to  a  witness  involves  the 
consideration  of  his  intention  to  tell  the  truth,  as  well  as  the  ac- 
curacy of  his  memory,  and  in  both  branches  it  is  for  the  jnry.  But 
we  think  it  is  not  an  error  of  law  for  a  judge  to  indicate  an  opin- 
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ion  as  to  the  honesty  of  a  witness  in  commenting  npon  his  eTi- 
dence.  At  the  same  time,  in  view  of  the  jnst  resard  which  is  paid 
by  jurors  to  the  opinions  of  the  judge,  it  isdonbuess  proper  that  in 
a  case  of  conflicting  evidence  he  shonid  use  great  caution  in  ex- 
pressing  his  opinion.  In  this  case  the  judge  did  not  assume  to  take 
the  question  of  credibility  from  the  jury ;  and  when  his  attention 
was  called  to  the  subject  by  the  exception,  he  unmistakably  re- 
ferred the  matter  to  them.  It  would  greatly  embarrass  the  ad- 
ministration of  justice  if  every  unraarded  expression  of  opinion 
by  the  judge  on  a  question  of  fact  during  a  trial  should  be  subject 
to  exception  as  invading  the  province  of  a  jury,  and  we  have  seen 
no  well  considered  authority  sustaining  such  a  rule.  Winne  v. 
McDonald,  39  N.  Y.  233. 

The  questions  put  to  the  vntness  Cross,  touching  his  relation  to 
Mr.  Yanderbilt,  the  president  of  the  defendant,  were  within  the 
ranee  of  a  proper  cross-examination,  and  were  properly  admitted 
in  me  discretion  of  the  judge. 

There  was  no  error  in  excluding  the  police  station  record.  It 
was  not  competent  original  evidence  of  tne  cause  of  the  accident, 
and  it  was  inadmissible  to  contradict  Vogel,  as  he  was  not  shown 
to  have  famished  the  information  from  which  it  was  made,  or  was 
cognizant  of  its  contents. 

We  think  the  char^  covered  all  the  material  questions  in  the 
•case,  and  although  this  court,  on  reading  the  appeiu  book,  may  not 
be  fully  satisfied  with  the  verdict,  its  function  is  performed  when 
it  determines  the  alleged  errors  of  law,  and  finding  no  valid  ex- 
ceptions in  this  case,  me  judgment  should  be  affirmed.  All  concur. 


The  Penksylvania  Co. 

V. 

Lilly. 
(73  Indiana  Bepart,  253.    May  Term^  1881.) 

In  an  action  by  a  parent  against  a  railroad  company,  for  negligently  caos- 
ing  the  death  of  his  infant  child,  he  is  entitled  to  recoyer  only  for  the  pe- 
cuniary injury  he  has  sustained.  The  proper  measure  of  damages  is  Uie 
value  of  the  child's  services  from  the  time  of  the  injury  until  he  would  have 
attained  his  maiority,  taken  in  connection  with  his  prospects  in  life,  less  his 
support  and  maintenance.  To  this  may  be  added,  in  proper  cases,  the  ex- 
pense of  care  and  attention  to  the  child,  made  necessary  by  the  injury,  funeral 
iezpenses  and  medical  services. 

In  such  action,  to  enable  the  parent  to  recover  full  damages  for  the  services 
of  the  child  during  his  minority,  such  damages  must  be  specially  averred  and 
demanded  in  the  complaint. 

Where,  in  such  case,  the  complaint  did  not  aver  and  demand  damages  for 
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the  ]o88of  the  fature  Bervices  of  the  child,  and  there  was  no  eridenoe  tending 
to  show  a  loss  of  such  services  to  the  parent,  a  verdict  assessing  his  damages 
at  $1,800  is  excessive. 

Fbom  the  MarHhall  Oircnit  C!oTirt 

J.  Brackenridge,  A.  Zollars  and  F.  T.  ZoUars,  for  appellant, 
cited  Ulrig  v.  Sinex,  32  Ind.  493 ;  Broom's  Lepl  Max.  626 ;  Ohio, 
etc,  B.  R.  Co.  V.  Tmdall,  13  Ind.  366 ;  Longi?.  Morrison,  14  Ind.  595; 
Boyd  et  al  v.  BlaisdelL  15  Ind.  73 ;  Rogers  v.  Smith,  17  lud.  323 ; 
P.  Ft  W.  &  0.  R.  W .  Co.  V.  Vinning,  27  Ind.  513 ;  Hilliard  on 
Torts,  3d  edition,  Vol  2,  P.  519 ;  Oakknd  R.  W.  Co.  v.  Fielding, 
48  Pa.  St.  320 ;  Gilliman  v.  The  N.  Y.  &  H.  R.  R.  Co.  1  E.  D. 
Smith,  453 ;  111.  Central  R.  R.  Co.  v.  Weldon  Admr.,  52  111.  290; 
Conant  v.  Griffin  Admr.,  48  111.  410 ;  Donaldson  v.  Mississippi  & 
M.  R.  R.  Co.,  18  la.  280 ;  Penn.  R.  R.  Co.  v.  Vandever,  39  Pa. 
St  298 ;  Whitney  v.  Hitchcock,  4  Denio  461 ;  Penn.  R.  R.  Co. 
V.  Zebe  et  al.,  33  Pa.  St.  318 ;  Penn.  R.  R.  Co.  v.  Kelly,  31  Pa. 
St.  372 ;  Rogers  v.  Smith,  17  Ind.  323 ;  Saffard  v.  Drew,  3  Dner 
627;  GUlman  v.  The  N.  Y.  &  H.  R.  R.  Co.,  1  E.  D.  Smith,  453. 
Sedgwick  on  Damages,  6th  ed.,  696 ;  Penn.  R.  R.  Co.  v.  Hen- 
derson, 51  Pa.  St,  315 ;  Cleveland,  etc.,  R.  R.  Co.  v,  Roman,  66 
Pa.  St.  315;   Myer  v.  San  Francisco,  42   Cal.  215;    Shonler's 
Dom.  Relations,  352 ;  Cincinnatti,  etc^  R.  R.  Co.  v.  Eaton,  53  Ind. 
307 ;  Burke  v.  R.  R.  Co.,  10  Cent.  L.  J.,  48 ;  Hall  v.  Hallender 
7  Dow.  &  Ry.  133 ;  Hilliard  on  Torts,  219 ;  Burton  v.  Hudson, 
etc.,  R.  R.  Co.,  18  N.  Y.  248 ;  Whar.  on  Neg.  300,  420 ;  Potter 
V.  Chicago,  etc.,  R.  R.  Co.,  21  Wis.  362 ;  Hi^ns  v.  Jeffersonville, 
etc.,  R.  K.  Co.,  52  Ind.  110 ;  St.  Louis,  etc.,  K.  R.  Co.  v.  Mathias, 
50  Iiid.  65;  Jackson  v.  Indianapolis,  etc.,  R.  R.  Co.,  47  Ind.  454. 

The  Bellefountaine  R.  R.  Co.  v.  Hunter  Admr.,  33  Ind.  335; 
Toledo,  etc.,  R.  R.  Co.  v.  Goddard,  25  Ind.  185 ;  Penn.  Co.  v. 
Sinclair  Admr.,    62    Ind.    301 ;   Wilcox  Admr.  v.  Rome,  etc., 
E.  R.  Co.,  39  N.  Y.,  358 ;  North  Penn.  R.  R.  Co.  v.  Heilman,  49 
Pa,  St.  60 ;  Baxter  v.  Troy  and  Boston  R.  R.  Co.,  41  N.  Y.  502; 
Hanover  R.  R.  Co.  v.  Cojrle,  55  Pa.  St.  396 :  Penn.  Canal  Co.  v. 
Bently,  66  Pa.  St.  30 ;  Chicago,  etc.,  R.  R.  Co.  v.  Sweney  Admr., 
25  111.  332 ;  Lake  Shore,  etc.,  R.  R.  v.  Miller,  25  Mich.  274 ;  But- 
terfield  v.  Western  R.  R.  Co.,    10  Allen,  532;   Moore  v.  Cen- 
tral R.  R.  Co.,  4  Zabr.  268  •  Bellefountaine  R.  R.  Co.  v.  Sny- 
der, 24  O.  St  670 ;  Penn.  K.  R.  Co.  v.  Beale,  73  Pa.  St.  503 ; 
Wilds    Admr.  v.  Hudson   River  R.   R.   Co.,   29  K   Y.    315; 
Telfer  Admr.  v.  Northern  R.  R.  Co.,  30  N.  J.  188 ;  Starkus  v.  K 
Y.  Central  and  Hudson  River  R.  R.  Co.,  7  Hun,  559 ;  Artz  v. 
Chicago  R.  I.  &  P.  R.  R.  Co.,  34  la.  153 ;  Haines  v.  Illinois  Cen- 
tral R.  R.  Co.,  41  la.  227 ;  Subley  v.  London,  etc.,  Ry.  Co.,  L.  R. 
1  Exch.  13 ;  Lafayette,  etc.,  R.  K.  Co.  v.  Huffman,  28  Ind.  287; 
Jefferson ville,  etc.,  R.  R.  Co.  v.  Bowen.  40  Ind.  545 ;  Hathaway  v  i 
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Toledo,  etc.,  R.  R.  Co.,  46  Ind.  25 ;  JeflEereonville,  etc.,  R.  R  Co. 
«.  Bowen,  49  Ind.  154 ;  Evangville,  etc.,  R.  R  Co.  v.  Wolf.  59 
Ind.  89 ;  Wait  v.  Northeastern  Ry.  Co.,  96  Eng.  Com.  L.  719; 
Hnglies  V.  Macfie,  2  Hnrl  and  Colt  744 ;  Hally  v.  Boston  Gas- 
light Co.,  8  Gray  123 ;  Wright  v.  Maiden,  etc.,  K.  R  Co.,  4  Allen 
283 ;  Hatfield  v.  Roper,  et  al.,  21  Wend  615;  Brown  v.  E.  &  N. 
A.  R  R  Co.,  58  Me.  384 ;  Artz  v.  Chicago,  etc.,  R  R  Co.,  84 
Iowa  153 ;  Terre  Haute,  etc.,  R  R  Co.  v.  Graham,  46  Ind.  239; 
Jeffersonville,  etc.,  R.  R.  Co.  v.  Goldsmith,  47  Ind.  43 ;  Philadel- 
phia, etc.,  R.  R.  Co.  V.  Hnmmel,  44  Pa.  St.  375 ;  Pittsbni^,  eta, 
R  R  Co.  V  Evans,  53  Pa.  St.  250 ;  Gillis  v.  Penn.  R  R.  Co., 
59  Pa.  St  129;  Indianapolis,  etc.,  R  R  Co.  v.  McClaren, 
Admr.,  56  Ind.  566;  Tilfer  v.  North  R  R  Co.,  30  N.  J. 
188 ;  Pittsburgh,  etc.,  R  R.  Co.,  v.  Bingham  Admr.  29  Ohio,  St. 
364 ;  Illinois,  etc.,  R.  R  Co.  v.  Godfrey,  71  111.  500 ;  Citizen's  St 
R.  R.  Co.,  V.  Carey,  56  Ind.  396 ;  St  Louis,  etc.,  R.  R  Co.  v.  Man- 
ley,  58  IlL  300;  Barker  v.  State,  48  Ind.  173;  Penn.  R  R  Co. 
V.  Vandever,  36  Pa.  St  298. 

M.  A.  O.  Packard  and  O.  M.  Packard,  for  appellee. 

NiBLAGK,  J. — ^This  was  a  suit  b^  James  Lilly  against  the  Penn- 
sylvania Company,  for  killing  his  mfant  child.  A  demurrer  to  the 
complaint  for  want  of  sufficient  facts  being  first  overruled,  the  de- 
fendant answered  in  general  denial.  A  jury  returned  a  verdict  for 
the  plaintiff,  assessing  his  damages  at  eighteen  hundred  dollars, 
and,  in  disregard  of  a  motion  for  a  new  trial,  judgment  was  ren- 
dered against  the  defendant  upon  the  verdict 

The  first  error  assigned  is  upon  the  overruling  of  the  demnrrer 
to  the  complaint.  The  complamt  charged  that  the  defendant  owned 
and  operated  a  line  of  railroad  known  as  the  Pittsburgh,  Fort 
Wayne  and  Chicago  railroad,  extending  into  and  across  the  connty 
of  Marshall  in  this  State,  and  through  the  incorporated  town  of 
Bourbon  in  that  county,  and  through  the  business  and  residence 
portion  of  that  town,  cutting  its  streets  diagonally ;  that  it  was  the 
general  custom  of  the  citizens  of  that  town  to  use  that  portion  of 
the  track  of  said  railroad,  extending  from  Main  Street,  at  what  is 
known  as  "  Sheets'  comer,"  eastward  to  the  defendant's  depot  build- 
ings, a  distance  of  about  thirty  rods,  as  a  public  highway,  or  foot- 
natli,  for  all  persons  passing  and  repassing,  which  custom  had  ex- 
isted ever  since  the  location  and  construction  of  said  railroad,  and 
was  well  known  to,  and  understood  by,  the  defendant's  servants ; 
that  on  or  about  the  11  day  of  March.  1874,  the  plaintiffs  daughter 
Emma,  who  lived  with  him  and  was  five  years  of  age,  left  his  house 
to  go  to  school,  the  school-house  being  about  half  a  mile  distant, 
ana  on  the  opposite  side  of  the  railroad  track  from  the  plaintifiTs 
house;  that  the  said  Emma  went  upon  the  railroad  at  the  point 
where  Mtdn  Street  crossed  it,  and  pursued  her  way  eastward  on  the 
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track  of  said  railroad  in  the  direction  of  the  echool-honse,  being 
thns  upon  that  portion  of  snch  railroad  as  was  commonly  used  as  a 
footpath,  as  above  stated ;  that  while  the  said  Emma  was  so  pur- 
suing her  way,  on  said  railroad  track,  an  express  train,  in  charge 
of  the  defendant's  servants,  came  speeding  alouff,  from  ihe  west  to 
the  east,  the  track  being  straight  and  without  obstructiou,  and  the 
said  Emma  being  in  fuU  view  of  the  defendant's  said  servants  in 
charge  of  said  train  for  the  distance  of  one  thousand  feet,  but  that 
the  said  servants  of  the  defendant,  wholly  neglecting  and  refusing 
to  check  Uie  speed  of  said  train,  or  to  do  anvthing  to  avoid,  a  cof 
lision  with,  or  injury  to,  the  said  Emma,  carelessly,  recklessly,  and 
wilfully  drove  said  express  train  at  the  high  and  dangerous  rate 
of  speed  of  forty  miles  per  hour  through  the  said  town  of  Bourbon 
and  a^inst  the  said  Emma,  thereby  killing  and  destroying  her,  the 
said  Emma ;  that,  at  the  time  the  said  train  was  so  run  against  her, 
the  said  Emma  was  making  every  effort,  which,  by  reason  of  her 
inmiature  years  and  frightened  condition,  she  was  capable  of  mak* 
ing  to  save  herself  from  injury,  which  efiorts  on  the  part  of  the 
said  Emma  were  well  known  to  and  observed  by  the  defendant's 
said  servants  in  charge  of  said  train ;  that,  by  reason  of  the  said 
n^ligent,  reckless  and  wilful  killing  of  the  said  Enmia,  the  plain- 
tin  had*  been  made  to  sufier  great  mental  pain  and  anguish,  had 
been  deprived  of  the  happiness  and  comfort  of  her  society,  and  had 
thereby  suffered  great  dama^.  Wherefore  the  plaintiff  demanded 
judgment  for  ten  thousand  dollars  and  for  all  other  proper  relief. 

It  is  well  settled  that,  in  an  action  by  a  parent  for  the  death  of 
his  child,  he  is  entitled  to  recover  only  for  the  pecuniary  injury  he 
has  sustained,  and  that  the  proper  measure  of  damages  is  the  value 
of  the  child's  services  from  the  time  of  the  injury  until  he  would 
have  maintained  his  majority,  taken  in  connection  with  his  pros- 
pects in  life,  less  his  support  and  maintenance.  To  this  may  be 
added,  in  proper  cases,  the  expenses  of  care  and  attention  to  the 
child,  ma<^  necessary  by  the  injury,  funeral  expenses  and  medical 
services.  2  Thompson  iTegli^nce,  1292 ;  Sh^lirman  and  Bedfield 
Negligence,  sec.  608 ;  2  Waits'  Actions  and  Defences,  477 ;  Cooley 
Torts,  270 ;  2  Addison  Torts,  paragraph  1273 ;  The  Ohio,  etc.,  K. 
R.  Co.  V.  Tindall,  13  Ind.  366. 

To  enable  the  parent,  however,  to  recover  full  damages  for  the 
services  of  the  child  during  his  minority,  such  damages  must  be 
specially  declared  for  and  demanded,  lliis  requirement  is  in  ac- 
cordance with  the  rules  of  good  pleading,  and  is  recognized  as  ob- 
ligatory in  the  case  of  Gilligan  v.  The  N.  Y.,  etc,  R  K.  Co.,  1  E. 
D.  Smith,  453,  which  has  become  a  leading  case  in  actions  of  the 
class  to  which  this  belongs,  and  which  has  been  either  cited  ap- 
provingly or  followed  by  many  of  the  text-writers  and  other  de- 
cided cases.  Safiord  v.  iJrew,  3  Duer,  627 ;  Rogers  v.  Smith,  17 
Ind.  323. 
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Oounsel  for  the  appellant  insist  that  the  complaint  was  bad,  be- 
cause it  did  not  specially  allege  loss  of  services  on  acooant  of  tiie 
death  of  the  appellee's  child,  and  that,  for  that  reason,  the  demurrer 
to  the  complaint  ought  to  have  been  sustained.  The  complaint 
ought  to  have  been  more  sjpecific  as  to  the  loss  of  services  resnlting 
from  the  death  of  the  chud,  but  we  cannot  hold  that  it  was  not 
^ood  as  a  demand  for  some  loss  of  services.  On  the  contrarj,  we 
tnink  a  fair  construction  of  the  facts  alleged  in  it  constituted  the 
complaint  a  good  demand  for  loss  of  services  from  the  time  of  the 
deatli  of  the  child  until  the  commencement  of  this  action,  a  ^iod 
of  a  little  more  than  five  months.  Accepting  this  construction  of 
the  complaint,  it  was  correctly  held  to  be  sufficient  upon  demurrer. 

Error  is  also  assigned  upon  the  refusal  of  the  court  to  grant  i 
new  trial 

Counsel  for  the  appellant  further  insist  that  the  damages  were 
excessive,  and  that  a  new  trial  ought  to  have  been  granted  for  that 
cause,  if  for  no  other.  There  was  no  evidence  tending  to  show  any 
loss  of  services  to  the  appellee,  except  what  mi^ht  nave  been  in- 
ferred from  the  age  of  tne  child,  her  relationship  to  the  appellee, 
and  the  circumstances  attending  her  death.  Considered  with  ref- 
erence to  the  evidence,  and  to  tne  fact  that  the  complaint /lid  not 
constitute  a  demand  for  the  loss  of  future  services  of  the  child, 
we  are  of  the  opinion  that  the  damages  were  excessive,  and  that 
the  court  erred  in  overruling  the  motion  for  a  new  trial.  As  to 
the  evidence  necessary  to  ma^e  out  a  case  for  damages  for  loes  of 
services,  in  a  case  like  this,  the  reader  is  referred  to  2  Thompson 
Negligence,  1,289,  note  90. 

As  this  cause  will  have  to  be  returned  to  the  court  below  for  an- 
other trial,  we  express  no  opinion  upon  other  questions  presented 
upon  the  evidence.  The  Cincinnatti,  etc,  R.  K.  Ck).  v,  Chester, 
57  Ind.  297 ;  Gann  v.  Worman,  69  Ind.  458. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  triaL 


Philadelphia  Cnr  Passengeb  Railway  Ooupakt 

V. 

Henbioe. 

(92  Penn^yhania  lUporU,  481.    Mixreh  1,  1880.) 

Where  a  fact  is  established  in  a  cause  by  evidence,  the  jurvmaynroperly  be 
allowed  to  draw  therefrom  such  inferences  as  are  logically  aeducible  from  it 
Thus  if  it  be  shown  that  the  driver  of  a  car  was  asleep  or  intoxicated  st  the 
time  of  an  accident,  a  presumption  of  neglisence  woidd  properly  arise.^  But 
the  fact  from  which  such  inference  is  to  be  drawn  must  first  be  eBtiblisbed. 
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It  will  not  do  to  presume  that  he  was  in  that  condition  from  some  remote 
fact,  in  no  way  connected  with  the  case,  and  upon  this  presumption  base  the 
additional  presumption  of  his  negligence.  A  presumption  should  always  be 
based  upon  a  fact,  and  should  be  a  reasonable  and  natural  deduction  from 
that  fact. 

A  child  of  tender  years  was  injured  by  a  passenger  railway  car.  The  court 
permitted  plaintifb  to  ask  a  witness  how  many  hours  the  drirers  and  con- 
ductors on  the  railway  were  employed  each  day,  for  the  purpose  of  showing 
that  the  driver  of  the  car  which  injured  the  child  was  physically  unable  to 
discharge  his  duty  at  the  time  of  the  accident.    RM,  that  this  was  error. 

The  court  charged  that  if  the  driver  saw  the  child  in  the  street  approach- 
ing the  car,  and  m  such  close  proximity  that  it  might  reach  the  track  before 
the  car  passed,  it  was  negligence  on  his  part  not  to  stop.  £bldj  that  this  was 
error;  that  the  standard  of  duty  in  such  a  case  was  a  shifting  one  and  for 
the  jury. 

January  12th,  1880.  Before  Shaeswood,  0.  J.,  Mercub,  Gor- 
don, Paxson  and  Tbutstket,  JJ.     Sterbett  and  Green,  J  J.,  absent. 

Error  to  the  Court  of  Common  Pleas,  No.  1,  of  Philadelphia 
county:  Of  January  Term  1879,  No.  139. 

Caae  by  Charles  Henrice,  by  his  father  and  next  friend,  Fred- 
erick Henrice,  against  the  Philadelphia  City  Passenger  Ry.  Co., 
to  recover  damages  to  said  Charles,  alleged  to  have  been  caused  by 
the  negligence  of  defendant. 

At  tne  trial,  before  Alison,  P.  J.,  it  appeared  that  the  mother 
of  plaintiff  kept  a  small  candy  store  on  Lancaster  avenue.  The 
defendants  have  two  tracks  on  said  street,  one  for  eastward  and  one 
for  westward  bound  cars.  The  track  for  eastward  bound  cars  is  on 
the  south  side  of  the  avenue,  on  which  is  the  residence  of  Henrice. 
About  nine  o'clock  on  the  morning  of  the  21st  of  May,  1877,  Mrs. 
Henrice  had  placed  her  son,  a  child  about  sixteen  months  old,  on 
the  floor  of  her  store,  with  the  purpose  of  waiting  on  a  customer. 
While  so  employed  the  child  went  mto  the  street,  and  was  knocked 
over  by  car  No.  127  of  the  defendant's  line.  The  mother  did  not 
know  that  the  child  had  left  the  room  until  she  heard  its  screams. 
The  child  was  injured  by  a  car  going  east  on  the  track  nearest  the 
house  of  Henrice.  A  woman  living  opposite  had  seen  the  child 
coming  towards  the  track,  and  had  thrown  up  her  hands  and 
motioned  to  the  driver  "  to  stop."  Another  woman  testified  that 
the  driver  could  have  seen  the  child  if  he  had  been  looking ;  that 
one  looking  on  the  street  could  have  seen  the  child.  The  driver 
testified  that  he  did  not  see  the  child,  and  that  he  did  not  under- 
stand the  woman  who  cried  out  to  him,  and  that  his  attention  had 
been  diverted  by  a  woman  who  was  crossing  the  track  in  front  of 
him.  The  plaintifEs  proposed  to  ask  a  witness  what  were  the  hours 
of  service  per  day  then  required  by  the  company  of  the  driver. 
This  to  be  couplea  with  the  oflEer  to  show  that  the  hours  of  service 
required  of  other  drivers  were  required  of  the  driver  of  the  car 
that  ran  over  the  child.  Objected  to.  Objection  overruled,  and 
evidence  admitt-ed.    (First  and  second  assignments  of  error.) 

4  A.  &  E.  R  Cas.— 85 
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The  fourth  and  fifth  points  of  the  plaintifE  were  as  followB,  both 
of  which  the  court  affirmed : 

4.  If  the  driver  saw  the  child  in  the  street  approaching  the  car, 
and  in 'such  close  proximity  that  the  child  might  reach  the  track 
before  the  car  passed,  and  the  car  was  then  far  enough  from  the 
child  to  be  stopped,  it  was  his  duty  to  have  stopped,  ana  in  tiiat  case 
his  not  stopping  was  negli^nce.     (Third  assijgnment.) 

5.  If  you  beUeve  from  tne  evidence  that  the  driver  of  car  127 
was  required  by  the  company  defendant  to  work  from  seventeen 
to  eighteen  hours  daily,  and  if  you  believe  such  time  of  serrice 
rendered  him  unable  to  discharge  his  duties  properly  at  the  time 
of  the  injury,  then  such  facts  may  be  taken  into  consideration  by 
you  as  evidence  of  negligence  on  the  part  of  the  defendants. 
(Fourth  assijgnment.) 

The  verdict  was  for  the  plaintifi  for  $2500.  The  defendant  took 
this  writ,  and  alleged  that  the  court  erred  as  set  forth  in  the  above 
assignments. 

D.  W.  Sellers,  for  plaintiff  in  error. — Instead  of  proof  of  negli- 
gence as  a  fact,  the  court  admitted  evidence  from  which  the  jniy 
were  to  make  inferences,  and  from  these  presume  facts.  That 
is,  if  the  jury  should  think  the  contract  of  employment  of  a  driyer 
was  too  long  in  point  of  time,  then,  without  any  evidence,  thej 
were  at  liberty  to  oelieve  such  a  time  of  service  rendered  him  un- 
able to  discharm  his  duties  properly,  and  thus  they  could  impate 
negligence  to  the  company.  Ko  conclusion  is  reliable  drawn  from 
premises  which  are  uncertain.  Whenever  circumstantial  evidence 
IS  relied  upon  to  prove  a  fact,  the  circumstances  must  be  proved, 
and  not  themselv^  presumed.  The  law  requires  an  open,  visible 
connection  between  the  principal  and  evidentiary  facts,  and  does 
not  permit  a  decision  to  be  maae  on  remote  inferences :  Donglass 
i?.  Mitchell,  11  Casey,  443.  There  is  no  duty  in  a  driver  to  assume 
that  a  child  will  run  right  into  a  car,  and  that  no  parent  or  adnltis 
on  guard :  Phila.  and  Keading  R.  R.  Co.  v.  Heil,  5  W.  N.  C.  91. 

M.  n.  Stutzbach  and  Benjamin  H.  Haines,  for  defendant  in 
error. — It  is  not  necessary,  in  order  to  sustain  the  court  belov. 
that  the  proof  that  such  extraordinary  hours  of  labor  were  required 
of  the  driver  (with  the  consequent  deprivation  of  usual  sleep), 
should  so  to  the  extent  of  raising  a  legal  presumption,  that  ne 
would  sleep  or  be  in  a  sleepy  condition  during  the  day  whilst  en- 
gaged in  his  duties.  Such  proof  was  admissible  as  nuniBhins:  a 
probability  that  such  would  oe  the  effect  of  such  hours  of  laW 
upon  the  driver,  and,  as  a  fact  in  connection  with  the  other  cir- 
cumstances, it  IB  right  to  refer  it  to  the  jury :  Tanner  v.  Hugh^ 
3  P.  F.  Smith,  290. 

Paxson,  J. — The  first,  second  and  fourth  assignments  relate  to 
the  same  subject,  and  may  be  considered  together.    The  first  and 
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second  alle^  error  in  the  admission  of  evidence  on  behalf  of  the 
plaiatifE  below  to  prove  the  hours  of  service  required  by  the  de- 
leDdant  company  of  its  drivers  and  conductors,  whilst  the  fourth 
relates  to  the  instructions  of  the  court  upon  said  evidence. 

The  fact  to  be  proved  was,  whether  the  driver  of  car  No.  127 
had  been  guiltv  of  negligence  upon  the  occasion  in  question  in 
consequence  or  which  the  child,  Chanles  Eenrice,  had  been  run 
over  and  injured.  Was  the  evidence  objected  to  of  such  a  charac- 
ter as  tended  to  prove  this  fact  ?  It  was  undoubtedly  competent 
to  prove  the  conmtion  of  the  driver  at  the  time  the  accident  oc- 
ean^ ;  that  he  was  intoxicated,  or  absent,  or  for  any  other  reason  in- 
competent to  attend  to  his  duties :  Pennsylvania  R.  R.  Co.  v.  Books, 
7  P.  F.  Smith,  339 ;  Mansfield  Coal  and  Coke  Co.  v.  McEnery,  10 
Norns,  185.  These  were  specific  matters  which  might  have  been 
proved ;  but  how  the  fact  tnat  otibier  drivers  and  other  conductors 
were  allowed  only  a  certain  number  of  hours  for  sleep  and  rest  could 
affect  the  question  of  this  particular  driver  upon  this  particular 
occasion  is  not  apparent.  It  is  easy  to  see,  however,  now  such 
evidence  nught  seriously  influence  the  jury  and  increase  the 
damages.  When  a  fact  is  established  in  a  cause  by  evidence,  the 
jury  may  properly  be  allowed  to  draw  therefrom  such  inferences 
as  are  logically  deducible  from  it.  Thus  if  it  be  shown  that  the 
driver  was  asleep  or  intoxicated  at  the  time  of  the  accident,  a  pre- 
sumption of  negligence  would  properly  arise.  But  the  fact  from 
which  such  inference  is  to  be  drawn  must  first  be  established.  It  will 
not  do  to  presume  that  he  was  in  the  condition  referred  to  from 
some  remote  fact  in  no  way  connected  with  the  case,  and  upon  this 
presumption  base  the  admtional  presumption  of  his  negligence. 
This  would  be  to  found  a  presumption  upon  a  presumption,  which 
is  never  allowed.  A  presumption  should  always  be  based  upon  a 
fact,  and  should  be  a  reasonable  and  natural  deduction  from  such 
fact.  The  true  rule  was  correctly  stated  by  Mr.  Justice  Thomp- 
son, in  Douglass  v.  Mitchell's  llxrs.,  11  Casey,  443:  "That  as 
5 roof  of  a  f^^  the  law  permits  inferences  from  other  facts,  but 
oes  not  allow  presumptions  of  fact  from  presumptions.  A  fact 
being  established,  other  facts  may  be,  and  often  are  ascertained  by 
just  inferences.  Not  so  with  a  mere  presumption  of  a  fact ;  no 
presumption  can  with  safety  be  drawn  n*om  a  presumption :  there 
being  no  fixed  or  ascertained  fact  from  which  an  inference  of  fact 
might  be  drawn,  none  is  drawn."  What  has  been  said  applies  to 
the  charge  of  the  court  embraced  in  the  fourth  assignment,  as 
well  as  to  the  offers  of  evidence.  There  was  no  evidence  that  the 
driver  of  car  No.  127  was  in  any  way  rendered  incompetent  to 
perform  his  duties  in  a  proper  and  careful  manner  by  reason  of 
the  severity  of  his  labors  or  the  loss  of  rest  and  sleep.  In  the  ab- 
sence of  such  evidence  we  have  but  a  mere  presumption,  and  upon 


548         ILAACOTT  V.  HABQ.,  HOUGHT.  AND  ONT.  B.  CO. 

this  it  was  not  competent  to  congtmct  the  farther  presomption  of 
his  negligence. 

There  was  also  error  in  affirming  the  plaintifPs  fourth  point 
^ee  third  assignment.)  The  point  is  framed  upon  the  assomption 
that  the  driver  saw  the  child  approaching  the  car.  There  ib  do 
evidence  upon  this  j^int  save  that  of  the  driver  himself,  and  he 
savs  he  dia  not  see  it  until  after  the  injury.  It  is  possible  be 
might  have  seen  it  had  he  been  on  the  alert — some  of  tne  witiieGses 
say  so  substantially — but  the  point  is  not  so  framed.  But  if  be 
had  seen  the  child  ^^  in  the  street  approaching  the  car,  and  in  sndi 
close  proximity  that  the  child  mignt  reach  the  track  before  tbe 
car  passed,"  it  was  still  error  to  instruct  the  jury,  as  a  matter  of 
law,  that  it  was  negligence  for  the  driver  not  U>  stop  the  car.  Tbe 
standard  of  duty  m  such  a  case  was  a  shifting  one,  and  for  the 
iury,  not  a  fixed  rule,  the  same  under  all  circumstances,  and,  there- 
fore, for  the  court  It  did  not  follow  that  the  child  would  reach 
the  car,  and  the  point  was  framed  upon  the  mere  possibility  of  itft 
doing  so.  From  the  driver's  standpoint,  asflnming  him  to  hare 
seen  the  child,  it  may  have  appeared  extremely  improbable.  It 
was  a  question  for  the  jury  to  determine  whether,  under  all  the 
circumstances  it  was  his  duty  to  stop.  It  was  error  to  role  it  as  a 
matter  of  law. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

8ce  note,  p.  560. 


Maboott 

V. 

Mabq.,  Hought.  and  Oirr.  R.  Co. 

(AdMne6,M$f  Miehigan,    OeUlbgr  12,  1881.) 

Bnlings  cannot  be  made  on  error,  on  questions  of  fact,  or  on  qfnes^ona  d 
law  that  have  not  been  decided  against  the  plaintiff  in  error,  and  if  mcb 
rulings  were  made,  they  could  not  bind  the  action  of  the  jury  on  a  new 
trial. 

Negligence  in  injuries  inflicted  by  railroad  trains  upon  indiyiduak  u  i 
question  that  depends  upon  the  circumstances  and  can  rarely,  if  ever,  be  ab- 
solutely defined  as  matter  of  law;  and  in  determining  whether  there  has 
been  negligence  all  the  circumstances  must  be  considered  together. 

The  care  required  of  all  persons  doine  business  involving  danger,  must  be 
such  as  is  reasonably  calculated  to  aToid  serious  consequences  uere^ni,  so 
that  if  there  are  such  consequences  they  may  be  considered  as  aoctdeotsl 

only.  .,_x^*  Ak 

IxL  an  action  for  negligent  injury  negligence  which  did  not  contribute  to  tae 

injury  need  not  be  regarded. 

A  case  cannot  be  tu:en  from  the  jury  unless  it  is  plain  upon  the  strongMt 

showing  made  by  any  of  the  witnesses,  that  there  is  no  canae  of  action. 
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A  caae  must  be  ftbsolutely  free  from  conflict  before  it  can  be  taken  from 
the  JQiy. 

Courts  cannot  assume  that  witnesses  whom  they  must  credit  will  be 
followed  by  the  jury,  and  no  matter  how  dissatisfied  a  court  may  be  witii  the 
conclusions  of  the  jury,  it  cannot  usurp  their  functions. 

The  lookout  upon  a  locomotiTe  must  be  as  efficient  as  the  drcumstancee 
require,  and  especially  so  when  the  chances  of  access  to  the  track  are  greater 
than  usual. 

It  is  a  question  for  the  jiu*y  whether  a  special  train  can  be  run  without 
negligence  at  such  a  speed  as  to  make  it  difficult  to  check  its  speed  within  a 
reasonable  time  and  distance. 

A  railroad  train  ran  over  a  child  on  the  track.  It  appeared  that  there  were 
visitors  in  the  cab  of  the  engine,  and  that  the  presence  of  strangers  without 
leave  was  prohibited  by  rule.  Edd,  that  it  was  proper  for  the  jury  to 
consider  the  fact  with  other  circumstances  as  bearmg  on  the  question  of 
negligence. 

The  statutory  regulations  concerning  the  fencing  of  railways  apply  north 
of  Sa^naw  riyer  except  that  the  statutory  penalty  for  neglecting  to  buUd 
them  is  not  in  force.    Act  98  of  1875. 

Error  to  Marquette  circuit. 

F.  O.  Clark,  for  plaintifE  in  error.  W.  P.  Healj,  for  defendant 
in  error. 

Campbell,  J.  Plaintiff  in  error  sued  defendants  for  the  death  of 
his  child,  a  little  boy  of  two  and  a  half  years  old,  who  was  killed  by 
an  irregular  train  consisting  of  a  locomotive  and  a  single  car  of  in- 
vited guests  on  an  excursion  from  Marquette  down  the  line.  The 
train  had  just  passed  by  Champion  station,  and  the  boy  was  killed 
at  a  point  1,000  feet  west  of  it,  between  10  and  11  o'clock  of  the 
morning  of  September  20,  1877. 

It  appears  that  the  child  and  a  brother  not  more  than  two  years 
older  were  walking  on  the  track  westward,  and  nearly  opposite 
plainti£Ps  house,  ^en  the  older  boy  was  in  some  manner  startled 
by  the  approach  of  die  train  and  tried  to  get  the  little  brother  off, 
but  the  latter  fell  and  he  could  not.  !u  appears  further  that  a 
neighbor  named  La  Coss  who  lived  across  the  track  a  little  west- 
ivani  from  plaintiff  was  sitting  on  his  steps  at  work,  with  his  back 
to  the  road,  when  his  wife  called  to  him  that  the  children  were  on 
the  track,  and  he  rushed  at  once  and  signalled  the  train  by  throw- 
ing up  his  arms,  and  ran  to  save  the  chudren.  The  oldest  was  off 
and  he  had  reached  within  five  feet  of  the  place,  when  the  train 
struck  the  youngest  and  fatally  injured  him  m  the  head.  It  is  not 
shown  by  the  record — ^which  does  not  set  out  all  the  testimony — 
whether  the  train  passed  over  him.  The  whistle  to  put  on  brakes 
was  blown,  as  La  Coss  testifies,  about  215  feet  from  the  place  of 
the  injury.  The  train  ran  900  feet  further  before  it  stopped.  The 
distance  traversed  by  La  Coss  was  175  feet.  He  testifies  tnat  when 
he  first  started  and  saw  the  children  the  train  was  on  the  switch 
west  of  the  depot.  The  testimony  is  that  the  place  of  injury  was 
1|800  feet  from  the  depot,  and  that  the  switch  enters  the  main 
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track  between  600  and  700  feet  from  the  depot,  or  between  1,100 
or  L200  feet  from  the  place  of  the  injury. 

!No  one  in  the  train  appears  to  have  known  what  had  occmredy 
nntil  it  reached  a  station  several  miles  further  ofiE,  to  which  the 
news  was  transmitted.  The  engineer  and  fireman  did  not,  so  far 
as  appears,  oris  claimed,  see  the  children  or  either  of  them,  and  no 
inquiry  was  made  at  the  time  into  the  cause  of  the  stoppage.  The 
track  was  level  and  objects  on  it  could  be  seen,  accoramg  to  the 
testimonv,  from  a  quarter  of  a  mile  east  of  the  depot,  or  something 
over  hall  a  mile  eastward  from  the  place  of  the  injury,  and  for 
about  the  same  distance  westward.  The  track  was  not  fenced. 
Several  houses  were  scattered  along  the  road  between  the  depot 
and  plaintiff  who  occupied  the  most  westerly  of  them  all,  and  who 
at  the  time  of  the  injury  was  at  work  on  the  road  about  a  mQe  west 
of  his  house,  as  section  n>reman  of  the  road.  The  action  being  baaed 
on  the  negligence  of  the  defendant's  servants,  in  not  using  audi 
care  as  was  mcumbent  on  them  under  the  drcumstanoes,  the  &cta 
set  out  calling  for  care  and  the  failure  to  use  it  were  in  brief  the 
unf  enced  roaia,  the  omission  to  give  signals,  the  excessive  speed  of 
the  train^  the  lack  of  adequate  means  of  stoppage,  the  fsnlure  to 
keep  such  a  lookout  as  should  have  been  kept,  and  the  existence  of 
special  hindrances  to  a  vi^ant  lookout  in  the  presence  of  strancers 
in  the  cab  of  the  locomotive,  whose  being  there  tended  to  interieie 
with  the  view  and  to  distract  the  attention  of  the  engineer  and 
fireman. 

The  circuit  judge,   while  himself  of  opinion  that  there  was 
evidence  for  the  jury  on  several  matters  of  importance,  took  the 
case  away  from  tnem,  and  directed  a  verdict  for  the  defendants, 
and  did  this  on  the  ground  that  this  court  had  on  a  previous  hear- 
ing on  error  declarea  there  was  no  negligence  apparent  from  the 
record  as  there  made  up,  and  that  if  there  was  none  m  those  respects, 
the  evidence  of  the  presence  of  the  visitors  was  not  by  itself  suffi- 
cient to  show  a  cause  of  action.    Before  considering  the  questions 
presented  by  the  present  record,  it  is  necessary  to  refer  a  moment 
to  the  misapprehension  of  the  circuit  judge  concerning  the  action 
of  this  court,  in  the  case  of  the  Marquette,  Houghton  and  Onton- 
agon B.  Oo.  V.  Marcott,  41  Mich.  — .    In  that  case  the  judgment 
was  reversed  because  it  was  given  to  the  jury  on  a  theory  not  set 
up  in  the  declaration.    It  was  not  held  that  there  was  not  sufficient 
evidence  to  go  to  the  jury  on  other  points,  but  on  the  contnuy 
attention  was  called  to  the  fact  that  the  defendant's  connsel  on 
the  trial  admitted  to  the  jury  that  the  plaintiff  was  entitled  to  a 
verdict  if  they  did  not  use  reasonable  care,  and  it  was  held  that  the 
ground  could  not  be  shifted  in  this  court  for  a  different  one.  Upon 
several  points  sought  to  be  raised  there,  the  rulings  below  were  flich 
as  to  be  subject  to  no  complaint  on  the  part  of  the  railroad,  and  the 
only  ground  passed  upon  by  this  court  lor  reversal  was  the  oocu- 
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patioD  of  the  cab  by  visitors, — no  such  ayerment  being  contained  in 
the  declaration. 

There  was  no  niling  whatever,  and  there  could  have  been  none, 
npon  the  question  of  fact,  whicn  belonged  to  the  jury,  or  upon 
questions  of  law  which  had  not  been  decided  against  the  party 
bringing  error.  In  the  case  of  Kichards,  v.  Fuller,  38  Mich.  — j  we 
had  occasion  to  hold  it  erroneous  to  instruct  a  jury  to  follow  the 
findings  of  this  court  as  precedents  on  questions  of  fact ;  and  we 
certainly  did  not  imagine  that  any  one  could  suppose  we  were 
giving  any  rulings  in  tnis  case  whicn  could  anticipate  or  bind  the 
action  of  a  jury  m  a  future  trial  on  a  question  of  fact ;  or  on  any 

anestion  of  law  or  fact  which  was  not  presented  for  decision  by 
16  record.  Becurring  to  the  present  record,  the  question  presented 
is  whether  there  was  anything  to  go  to  the  jury.  If  tinere  was, 
then  the  case  should  have  been  submitted. 

The  responsibility  of  railroads  for  injuries  to  persons  by  trains 
can  very  seldom,  ii  ever,  be  determined  on  pure  questions  of  law. 
N^ligence  depends  too  much  on  the  circumstances  of  the  trans- 
action complained  of,  to  be  capable  of  any  absolute  definition  by 
special  facts.  In  order  to  create  liability  something  must  have  been 
brought  about  which  would  not  probably  have  happened  if  the 
party  complained  of  had  not  failed  to  use  the  care  and  precaution 
which  it  was  wrong  not  to  use  under  the  circumstances.  But  in 
considering  this  all  the  circumstances  must  be  regarded.  They 
cannot  be  taken  up  one  by  one  and  the  act  be  pronounced  right  or 
wrong  in  view  of  any  of  them  isolated  from  the  rest. 

Thus,  looking  at  the  present  case,  it  cannot  be  said  as  a  matter  of 
law  that  there  is  any  necessary  inference  of  actionable  negligence 
in  having  no  fences,  or  in  running  at  high  speed,  or  in  not  having 
air-brakes,  or  in  the  failure  to  see  persons  on  the  track,  or  in 
allowing  strangers  in  the  cab.  But  it  is  possible  that  the  existence 
of  any  or  all  of  these  conditions  may  impose  duties  of  greater 
vigilance  than  would  be  required  by  safety  m  their  absence.  The 
mie  of  law  is  the  same  as  tnat  of  prudence  in  this  respect, — ^that 
the  care  to  be  expected  of  all  persons  exercising  business  involving 
danger,  must  be  such  as  is  reasonably  calculated  to  avoid  serious 
consequences  from  that  danger.  And  where  the  danger  is  such  as 
to  imperil  human  safety,  the  care  should  be  such,  and  only  such,  as 
may  be  reasonably  regarded  as  enough  to  prevent  the  possibility  of 
mischief,  so  that  if  it  occurs  it  may  oe  rightly  treated  as  accidental 
and  not  negligent.  And  negligence  which  does  not  contribute  to 
results  need  not  be  regarded.  The  testimony  in  this  case  was  partly 
concurring  and  partly  conflicting.  It  is  undisputed  that  the  track 
was  unfenced,  that  there  were  none  but  common  brakes,  that  the 
engine  was  not  reversed,  that  the  train  passed  the  station  without 
stopping,  that  two  persons  were  in  the  cab  not  belonging  there,  that 
the  engineer  and  fireman  did  not  see  the  children  at  any  time,  and 
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that  they  could  have  been  seen  by  any  one  looking  down  the  tract 
80  long  as  they  were  on  it,  and  that  no  inquiry  was  made  into  tLe 
cause  of  stopping  the  train. 

There  is  a  coimict  concerning  the  giving  of  signals — ooncemiDg 
the  speed  of  the  train,  and  some  matters  collateraL  So  far  as  die 
record  shows  we  do  not  understand  that  there  is  any  dispute  con- 
cerning distances.  There  was  at  all  events  evidence  on  tlieni 
Where  a  case  is  taken  away  from  the  jury,  it  cannot  be  authorized 
unless  upon  the  strongest  case  made  by  any  of  the  witnesses,  itia 
manifest  there  was  no  cause  of  action.  Courts  cannot  assume  that 
the  witnesses  whom  they  would  most  credit  are  to  be  followed  by 
the  jury.  And  however  much  they  may  be  discontented  with 
the  result,  they  cannot  usurp  the  functions  of  the  jury.  A  very 
striking  illustration  of  this  rule  is  found  in  the  recent  case  of  Dub- 
lin, Wicklow  and  Wexford  Ry.  v,  Slatterly,  L.  R.  3  App.  Cat 
1155,  where  the  house  of  lords,  very  much  against  its  own  view 
of  the  facts,  sustained  a  judgment  involving  some  of  the  features 
of  the  present  case.  And  a  similar  holding  was  made  in  Bridgee 
V.  North  London  Ry.  Co.  L.  R.  7  H.  of  L.  213,  The  doctrine  ia 
well  settled  here.  The  case  must  be  absolutely  free  from  conflict 
before  it  can  be  taken  from  the  jury.  In  the  record  before  vs, 
assuming  as  we  must  for  this  particular  discusfflon  that  the  pjun- 
tifPs  case  might  have  been  accepted  by  the  jury,  we  have  this 
possible  state  of  facts,  the  probability  of  which  we  cannot  pass 
upon. 

There  were  witnesses  who  swore  that  there  was  no  sounding  of 
bell  or  whistle  before,  sL  or  after  the  highway  crossing  or  passing 
the  depot,  nor  any  signal  until  the  bralie-wnistle  was  ^ven  jost 
before  the  child  was  reached.  The  testimony  further — ^if  beliexed 
— ^tended  to  show  that  an  irregular  special — out  of  ordinary  train 
time — came  thus  without  warning  through  a  small  settlement  oyer 
an  unfenced  track  at  a  speed  said  by  some  witnesses  to  have  been 
double  that  of  an  ordinary  passen^r  train,  and  40  miles  or  more  an 
hour ;  that  the  children,  one  of  whom  was  killed,  were  seen  on  the 
track  by  the  man  that  tried  to  rescue  them  when  the  train  was 
1,100  or  1,200  feet  distant  from  them ;  that  there  was  no  sudi 
lookout  by  engineer  or  fireman  during  that  distance  as  led  to  their 
notice ;  that  the  train  ran  that  distance  when  that  person  was  ran- 
ning  at  the  top  of  his  speed  175  feet,  and  that  when  the  brakes 
were  put  on,  the  train,  consisting  only  of  one  car  besides  the  loco- 
motive, ran  about  1,100  feet  before  it  came  to  a  stand.  If  the  sig- 
nals were  not  given,  there  was  a  distinct  violation  of  the  law, 
which  we  cannot  as  a  matter  of  law  say  had  no  ^ect  on  the  result. 
It  appears  beyond  question  that  La  Coss  would  have  saved  the 
child  if  he  could  have  reached  it  a  very  little  earlier,  and  that  he 
started  as  soon  as  he  had  knowledge  of  the  train.  The  same  result 
would  have  been  reached  if  the  train  had  been  two  or  three  seconds 
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later  at  the  point  of  injnr^y  and  this  mu^ht  have  been  done  either 
by  a  very  trifling  diminution  of  speed,  by  braMng  or  otherwise. 

If  the  testimony  to  the  contrary  is  true  the  signals  were  given, 
and  the  speed  was  not  excessive.  But  as  abready  sus'^sted  this  was 
for  the  ji^.  The  same  may  be  said  in  regard  to  ^e  efficiency  of 
the  lookout  There  can  be  no  doubt  it  should  be  such  as  reason- 
ablj  required  by  the  circumstances,  and  that  it  should  be  more 
careful  where  there  is  risk  of  access  to  the  track  than  where  it  is 
less  likely.  And  it  cannot  be  said  that  if  the  speed  of  an  unex- 
pected train  is  very  great  this  risk  is  not  more  serious  than  other- 
wise. The  necessity  of  a  careful  lookout  is  recognized  by  the  un- 
written law  of  navigation,  and  it  is  apparent  on  railroads.  The 
strict  requirement  of  airbrakes  laid  down  by  statute  as  indis- 
pensable on  regular  passenger  trains  (Laws  1875,  p.  1ST)  assumes 
there  will  be  suob.  vigilance  as  will  enable  trains  to  be  cnecked  at 
the  first  appearance  of  danger.  This  leads  to  the  consideration  of 
another  question,  relating  to  brakes.  The  statute  requiring  air- 
brakes or  their  equivalent  is  confined  in  terms  to  regular  passenger 
trains.  Laws  1875,  p.  137.  That  statute  was  amended  from  the 
statute  of  1873  by  requiring  such  brakes  to  be  applicable  to  every 
car  on  the  train,  whereas  before  there  was  no  such  sweeping  re- 
quirement. The  need  of  such  brakes  is  evidently  governed  some- 
what b^  speed — ^freight  trains  being  slower  than  passenger  trains, 
and  bemg  also  made  up,  as  the  witnesses  show,  so  as  to  make  air- 
brakes inapplicable.  The  statute  does  not  in  terms  reach  any  irre- 
gular trains.  But  it  was  a  question  for  the  jury  whether  a  special 
train  could  be  run  without  negligence  at  sucn  a  speed  as  to  make  it 
difficult  to  check  its  speed  within  a  reasonable  time  and  distance. 

It  appeared  on  the  trial  that  the  presence  of  strangers  without 
leave  on  cab  is  prohibited.    On  steamers  the  rule  forbidding  access 
to  the  helmsman  has  always  existed  as  a  measure  of  precaution 
against  having  his  vigilance  diverted.    The  jury  had  a  right  to  con- 
sider it  with  uie  other  circumstances.    It  was  claimed  on  the  hear- 
ing before  us  that  the  statutory  regulations  concerning  fences  had 
no  application  north  of  Saginaw  river.    This  is  an  error.    Section 
15  01  article  4  of  the  general  railroad  law  as  amended  in  1875 
(Laws  1875,  p.  139)  is  devoted  to  this  subject,  and  imposes  liability 
lor  damages  for  injuries  occurring  from  the  want  oi  fences,  and 
a  penalty  of  $200  a  week  for  the  omission  to  build  them.    The 
proviso  m  regard  to  fences  north  of  the  mouth  of  Saginaw  river, 
18  that  if  not  built  as  required  by  that  section  "  the  corporation 
owning  or  operating  such  line  of  road  shall  not  be  liable  to  said 
penalty  of  ^200  per  week,  but  shall  be   liable  to  all  the  other 
provisions  of  this  section."    The  propriety  of  fencing  is  thus  very 
explicitly  declared,  and  the  company  required  to  use  diligence  not 
to  incur  risks  from  the  want  of  it. 
Upon  the  record  we  think  there  was  evidence  for  the  jury  which 
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would  have  aathorized  them  to  inquire  whether  under  all  the  dr- 
enmstances  there  was  actionable  negligence.  Judgment  must  be 
reversed  with  costs  and  a  new  trial  granted. 

Sie  other  justices  concurred.) 
note,  p.  560. 


James  Smtth,  bj  his  next  friend,  William  Smtth, 

V. 

The  Atchison,  Topeka  and  Santa  Fe  Eailboad  Ca 

(25  Ean9a$  BeporU^  788.  January  Term,  1881.) 

Where  a  child  two  yean  old  strays  away  from  his  home,  witiiont  the 
knowledge  or  consent  of  his  parents,  and  ^oes  upon  a  railroad  track,  which 
is  about  100  feet  from  his  home,  and  within  three  minutes  after  leaving  his 
home  is  injured  by  a  car,  belonging  to  the  railroad  company,  ronning  orer 
him,  hddy  that  it  cannot  be  said,  as  a  matter  of  law,  that  the  failuze  of  the 
parents  to  keep  the  child  away  from  the  railroad  track  was  per  se  culpable 
neglu^nce  contributing  to  the  injury. 

Where  a  railroad  track  is  constructed  in  a  populous  neighborhood  near  a 
city^  and  children  and  others  often  go  upon  the  track,  and  a  portion  of  the 
track  i^ss  asteep  grade  down  which  cars  will  run  with  ereat  force  when  the 
brakes  are  loosened,  and  the  persons  operating  the  roaa  loosen  the  brakes  of 
a  car  loaded  with  coal,  and  let  it  run  down  uiis  steep  grade,  without  any 
person  being  on  the  car,  or  without  any  means  of  stopping  it,  and  without 
first  looking  to  see  whether  the  track  was  clear  or  whether  any  person  was 
on  the  track  or  not  and  a  child  who  was  on  the  track  was  run  over  and  in- 
jured, and  there  is  a  conflict  in  the  evidence  as  to  whether  the  child  could 
have  been  seen  by  the  persons  operating  the  road  before  they  loosened  the 
brakes,  Kdd^  that  the  courts  cannot  say,  as  a  matter  of  law,  tiiat  the  persons 
operating  the  road  were  not  guilty  of  negligence  ;  but  it  is  a  question  of  fact 
which  should  be  submitted  to  the  jury. 

Where  a  railroad  company  owns  a  switch  track  constructed  from  the  loam 
track  to  a  coal  shaft  belonginij^  to  a  mining  company,  and  the  railroad  coo^ 
pany  furnishes  cars  to  this  mining  company  to  be  loaded  with  coal,  ^^ 
and  when  loaded  permits  the  minmff  company  to  loosen  the  brakes  of  ^*^ 
cars  so  that  the  cars  will  run  down  Sie  steep  grade  of  the  switch  track  to  a 
point  where  the  track  is  level,  and  the  mining  company,  after  loading  a  cer- 
tain car,  negligently  loosens  the  brakes  thereof  and  aJlows  the  car  to  ^y^ 
down  the  steep  grade  of  the  switch  track  and  over  a  child  and  thereby  in- 
jures it,  hdd,  that  the  railroad  company  is  responsible  for  the  injury. 

Erbob  from  Osage  District  Court. 

Action  for  damages  for  personal  ininries,  brought  bj[  James 
Smith,  an  infant,  by  his  next  friend,  "V^illiam  Smith,  against  die 
railroad  company.  Trial  at  the  April  Term,  1879,  of  the  district 
court,  and  judgment  for  the  defendant.  The  plamtiff  brinjgs  the 
case  here.    The  facts  appear  in  the  opinion.     C.  S.  Hartin  and 
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ElliB  Lewis  for  plaintifi  in  error.     Boss  Bums^  A.  A.  Hurd  and 
W.  C.  Campbell  for  defendant  in  error. 
The  opinion  of  the  court  was  delivered  by 

Valentinb  J. — This  was  an  action  for  damages  brought  by 
James  Smith,  an  infant  two  years  and  twenty  days  old,  by  his  next 
friend,  William  Smith,  against  the  Atchison,  Topeka  &  Santa  Fe 
railroad  company.  The  action  was  tried  before  the  court  and  a 
jury,  and  after  the  plaintiff  had  introduced  his  evidence  and  rested, 
tlie  defendant  demurred  to  the  evidence,  upon  the  ground  that  it 
did  not  prove  any  cause  of  action  in  favor  of  the  plaintiff  and 
against  the  defendant.  The  court  below  sustained  the  demurrer 
and  rendered  judgment  in  favor  of  the  defendant  and  against  the 
plaintiff,  who  brings  the  case  to  this  court. 

The  plaintiff  claims  that  the  evidence  introduced  in  the  court 
below  snows  that  tlie  facts  in  this  case  ai'e  substantially  as  follows ; 
On  September  26, 1878,  the  plaintiff  was  badly  hurt,  being  crip- 
pled for  life,  by  being  run  over  by  a  flat  car  on  a  side  switch  of  the 
Atchison,  Topeka  &  Santa  Fe  railroad,  near  Osage  City,  Kansas ; 
he  was  only  two  years  and  20  days  old.  The  defendant  was  the 
owner  of,  and  operated  the  switch,  using  it  daily.  The  switch  was 
300  feet  lon^,  and  built  with  a  heavy  grade,  down  which  cars 
would  run  witJi  great  force  when  the  brakes  were  loosened.  The 
employes  of  the  carbon  coal  and  mining  company  used  this  switch 
almost  constantly  in  loading  coal.  At  the  time  the  plaintiff  was 
hnrt,  and  just  prior  to  the  actual  injury,  the  employes  of  the  Car- 
bon Coal  and  Mining  Company  loaaed  a  flat  car  at  its  coal  shaft 
and  chute,  on  this  side  tracK,  and  took  off  the  brake,  and  the  car 
ran  down  the  grade,  no  one  being  on  it,  and  it  ran  over  the  plain- 
tiff. He  livecT  with  his  parents  about  100  feet  from  the  switeh^ 
and  had  not  been  gone  from  the  house  more  than  three  minutes 
when  he  was  hurt.  The  switch  was  in  a  populous  neighborhood, 
beyond  the  limits  of  the  city  and  the  track  not  fenced.  The  Car- 
bon Coal  and  Mining  Company  had  been  using  the  switeh  for 
nearly  two  years.  It  had  always  allowed  the  cars  te  run  down  the 
grade  when  loaded,  without  the  brake  being  set  on  any  of  them. 
The  track  was  clear  from  the  shaft  te  the  place  where  the  grade 
changed,  and  where  the  cars  would  step  of  their  own  accord.  The 
employ^  of  the  company  had  at  different  times  driven  children 
off  the  track.  At  the  time  when  the  car  which  ran  over  the  plain- 
tiff was  started,  one  Chris.  Black  started  it,  and  did  not  look  te  see 
*whether  any  one  was  in  the  way  or  not,  although  he  could  have 
seen  any  one  on  the  track  if  he  had  looked.  Black  was  an  em- 
ploy6  of  the  Carbon  Coal  and  Mining  Company.  The  railroad 
company  used  the  switeh  daily,  sending  in  and  taking  out  cars. 

Tne  aef endant  would  seem  te  admit  the  foregoing  facts,  except 

follows : 
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Defendant  claimfi  that  a  flat  car  stood  on  the  switch  track,  imme- 
diately in  front  of  the  plaintifPs  home,  and  that  the  pLuntiff,  when 
he  str^ed  away  from  nis  home,  went  under  this  flat  car,  and  tbU 
when  Black  loosened  the  car  at  the  coal  shaft  so  that  it  ran  down 
the  grade  of  the  switch  track,  it  struck  the  car  under  which  the 
plaintiff  was  situated,  and  set  it  in  motion,  and  that  it  was  this  last- 
mentioned  car  which  ran  over  the  plantiff  and  injured  him.  The 
defendant  further  claims  that  at  the  time  of  the  injury  none 
of  the  employes  of  the  defendant  of  the  Carbon  coal  and  mimng 
company  could  from  his  position  have  seen  tHat  the  plaintifl  was 
on  tne  track  or  in  any  danger,  even  if  he  had  looked. 

The  following  are  also  racts,  as  shown  by  the  evidence : 

1st.  No  one  knew  that  the  plaintiff  was  on  the  track  of  ^e  rafl- 
Toad  company  at  the  time  he  was  injured. 

2d.  The  track  and  the  land  over  which  it  was  constructed  be- 
longed to  the  railroad  company,  and  therefore  the  plaintiff  at  the 
time  he  was  on  the  track  was  technically  a  trespasser. 

3d.  There  was  no  fence  or  anything  else  between  plaintiff's  home 
and  the  railroad  track  to  prevent  the  plaintiff  from  ^oin^  upcm  the 
track,  which  was  about  one  hundrad  leet  from  the  plaintiff's  home. 

4th.  Plaintiff  was  not  injured  by  any  direct  or  inmiediate  act 
of  any  servant  or  employe  of  the  railroad  company,  but  waa  in- 
jured through  the  acts  of  the  employes  of  the  Carbon  coal  and 
mining  company. 

5th.  And  it  is  dear  that  the  employ^  of  the  Carbon  coal  and 
mining  company  did  not  look  before  they  loosened  the  car  that 
caused  the  injury,  to  see  that  the  track  was  dear  so  that  it  woold 
not  injure  any  person,  but  whether  they  could  have  seen  the  |>lain- 
tiff  or  not,  if  they  had  looked,  is  disputed ;  but  as  there  was  some 
evidence  introduced  tending  to  show  that  they  might  have  eeen 
the  plaintiff  if  they  had  looked,  and  as  the  court  below  sustained 
the  demurrer  to  the  evidence  and  refused  to  permit  the  evidence 
to  be  considered  by  the  jury,  we  must  take  it  as  a  fact  in  the  case 
that  the  employ^  of  the  Carbon  coal  and  mming  company  could 
have  seen  the  plaintiff  on  the  track  if  they  had  k)oked  along  the 
track  before  they  unloosened  the  car. 

These  we  think  are  substantially  all  the  facts  in  the  case ;  and 
upon  these  facts,  is  the  railroad  company  liable !  The  defendant 
claims  that  it  is  not  liable :  First,  because  the  injury  to  the  plaint- 
iff was  not  produced  by  any  negligence  of  eitner  llie  defendant 
or  of  the  Cfarbon  coal  and  mining  company;  second,  becan£e, 
even  if  the  Carbon  coal  and  mining  company  was  negligent,  still, 
that  the  defendant  is  not  liable  therefor ;  and  third,  I^cause,  even 
if  the  plaintiff  was  injured  through  the  negligence  of  either  the 
defendant  or  of  tlie  Carbon  coal  and  mining  company,  still,  that 
he  caimot  recover,  on  account  of  the  contributoiy  negligence  of 
Lis  parents  and  custodians. 
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The  defendant  Beems  to  admit  that  the  plaintiff  himself  wad 
too  yoimg  to  be  charged  with  contributory  negUgence ;  and  the 
question  whether  the  parents  and  custodians  of  the  plaintiJS  were 
guilty  of  contributory  ne^li^ence  may  also  be  eliminated  from  the 
case ;  f or,  as  before  stateo,  the  question  was  not  submitted  to  the 
jury,  but  was  decided  by  the  court,  and  therefore,  unless  we  can 
say  as  a  matter  of  law,  that  they  were  guilty  of  negligence,  we 
cannot  say  that  the  court  below  decided  the  case  correctly  as  to 
this  question ;  that  is,  unless  we  can  say  that  the  failure  on  the 
part  of  the  parents  of  the  plaintifE  to  keep  him  awajr  from  the 
raUroad  track  was  per  se  culpable  negligence,  contributing  to  the 
injury,  we  cannot  say  that  the  court  below  committed  no  error  in 
tamg  the  cafie  from  the  jury,  because  of  any  supposed  ne^Ugence 
of  the  parents  of  the  plaintiff  in  permitting  him  unconsdousTy  to  en- 
ter upon  the  raOroad  track.  We  cannot  say  that  the  parents  were 
thus  guilty  of  negligence.  Indeed,  if  we  were  examining  the  case 
as  a  juror  must  examine  it,  and  as  a  question  of  fact  mstead  of 
as  a  question  of  law,  as  we  are  now  considering  it,  we  do  not  think 
that  we  could  say  that  the  parents  of  the  plaintiff  were  guilty  of 
culpable  negligence.  The  parents  were  in  moderate  circumstan- 
ces. The  father  was  a  miner,  and  was  working,  at  the  time  of 
the  injury,  in  a  coal  shaft  at  the  place  where  the  car  that  did 
the  injury  was  loaded ;  and  the  mother  was  at  home  attending 
to  her  household  affairs ;  and  the  boy  left  the  house  without  her 
knowledge  only  about  three  minutes  before  he  was  iniured.  Or- 
dinarily the  parents  were  very  careful  to  keep  their  children  away 
from  tne  rauroad  track,  and  it  was  without  their  permission  and 
against  their  will  that  their  children  at  any  time  went  upon  the 
tKwk.  This  would  seem  to  be  sufficient  to  exempt  them  from 
the  charge  of  negligence,  even  if  the  question  were  to  be  viewed 
as  a  question  of  &ct,  and  as  a  jury  should  consider  it,  and  not  as  a 

auestion  of  law,  where  we  are  asked  to  decide  affirmatively  that 
lie  parents'  acts  were  legal  negligence.    The  court  below  certainly 
erred,  if  it  decided  this  question  m  favor  of  the  defendant. 

This  leaves  two  questions  still  to  be  considered:  First,  were 
the  employ^  of  the  Oarbon  coal  and  mining  company  negligent} 
And  second,  is  the  ndlroad  company  liable  for  its  negligence? 

We  think,  as  the  question  is  presented  to  us,  we  must  hold  that 
the  employ^  of  the  Carbon  coal  and  mining  company  were  neg- 
ligent. As  the  case  is  presented  to  us,  we  must  consider  every- 
thing as  proved  which  the  evidence  of  the  plaintiff  tended  to 
prove.  We  must  not  only  consider  that  the  employes  of  the 
Carbon  coal  and  mining  company  did  not  look  to  see  that  the 
track  was  clear  before  they  loosened  the  car  that  did  the  injury, 
but  also  that  they  could  have  seen  the  plaintiff  on  the  track  if 
they  bad  looked ;  and  the  fact  of  not  looking,  under  such  circTim- 
stances — or,  in  other  words,  llie  failure  to  loo£ — ^we  must  hold  was 
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Defendant  claims  that  a  flat  car  stood  on  the  switch  track,  imme- 
diately in  front  of  the  plaintifPs  home,  and  that  the  plaintiff,  when 
he  strayed  away  from  nis  home,  went  under  tiiis  flat  car,  and  that 
when  Black  loosened  the  car  at  the  coal  shaft  so  that  it  ran  down 
the  grade  of  the  switch  track,  it  struck  the  car  under  which  the 
plaintiff  was  situated,  and  set  it  in  motion,  and  that  it  was  tiiis  last- 
mentioned  car  which  ran  over  the  plantiff  and  injured  him.  The 
defendant  further  claims  that  at  the  time  of  the  injury  none 
of  the  employ^  of  the  defendant  of  the  Carbon  coal  and  mining 
company  could  from  his  position  have  seen  tHat  the  plaintif  was 
on  tne  track  or  in  any  danger,  even  if  he  had  looked. 

The  following  are  also  facts,  as  shown  oj  the  evidence : 

1st.  No  one  Knew  that  the  plaintiff  was  on  the  track  of  the  rail- 
road company  at  the  time  he  was  injured. 

2d.  The  track  and  the  land  over  which  it  was  constructed  be- 
longed to  the  railroad  company,  and  therefore  the  plaintiff  at  the 
time  he  was  on  the  track  was  technically  a  trespasser. 

3d.  There  was  no  fence  or  anything  else  between  plaintiff's  home 
and  the  railroad  track  to  prevent  the  plaintiff  from  going  upon  the 
track,  which  was  about  one  hundred  leet  from  the  plaintiff's  home. 

4th.  Plaintiff  was  not  injured  by  any  direct  or  immediate  act 
of  any  servant  or  employe  of  the  railroad  company,  but  was  in- 
jured through  the  acts  of  the  employes  of  the  Carbon  coal  and 
mining  company. 

5th.  And  it  is  dear  that  the  employes  of  the  Carbon  coal  and 
mining  company  did  not  look  before  they  loosened  the  car  that 
caused  the  injury,  to  see  that  the  track  was  dear  so  that  it  would 
not  injure  any  person,  but  whether  they  could  have  seen  the  plain- 
tiff or  not,  if  they  had  looked,  is  disputed ;  but  as  there  was  some 
evidence  introduced  tending  to  show  that  they  might  have  seea 
the  plaintiff  if  they  had  looked,  and  as  the  court  below  sostained 
the  demurrer  to  tne  evidence  and  refused  to  permit  the  evidence 
to  be  considered  by  the  jury,  we  must  take  it  as  a  fact  in  the  case 
that  the  employ^  of  tne  Carbon  coal  and  mining  company  could 
have  seen  the  plaintiff  on  the  track  if  they  had  fooked  along  the 
track  before  they  unloosened  the  car. 

These  we  think  are  substantially  all  the  facts  in  the  case ;  and 
upon  these  facts,  is  the  raUroad  company  liable  ?  The  defendant 
claims  that  it  is  not  liable :  First,  because  the  injury  to  the  plaint- 
iff was  not  produced  by  any  negligence  of  eitner  tiie  defendant 
or  of  the  Cfarbon  coal  and  mining  company;  second,  becauae, 
even  if  the  Carbon  coal  and  mining  company  was  negligent,  still, 
that  the  defendant  is  not  liable  therefor ;  and  third,  because,  even 
if  the  plaintiff  was  injured  through  the  negligence  of  either  the 
defendant  or  of  the  Carbon  coal  and  mining  company,  still,  that 
he  cajmot  recover,  on  account  of  the  contributoiy  n^ligenoe  of 
Lis  parents  and  custodians. 
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The  defendant  Beems  to  admit  that  the  plaintiff  himself  wad 
too  young  to  be  charged  with  contributory  negligence ;  and  the 
question  whether  the  parents  and  custodians  of  the  plaintijS  were 
guilty  of  contributory  ne^li^nce  maj  also  be  eliminated  from  the 
case ;  for,  as  before  statea,  Uie  question  was  not  submitted  to  llie 
jury,  but  was  decided  by  the  court,  and  therefore,  unless  we  can 
say  as  a  matter  of  law,  that  they  were  guilty  of  negligence,  we 
cannot  eay  that  the  court  below  decided  the  case  correctly  as  to 
this  question ;  that  is,  unless  we  can  say  that  the  failure  on  the 
part  of  the  parents  of  the  plaintifE  to  keep  him  away  from  the 
railroad  track  was  per  ae  culpable  ne^li^nce,  contributing  to  the 
injury,  we  cannot  say  that  the  court  Delow  committed  no  error  in 
taKJng  the  case  from  the  jury,  because  of  any  supposed  negligence 
of  the  parents  of  the  plaintijS  in  permitting  him  unconsciously  to  en- 
ter upon  the  railroad  track.  We  cannot  say  that  the  parents  were 
thus  guilty  of  negligence.  Indeed,  if  we  were  examining  the  case 
as  a  juror  must  examine  it,  and  as  a  question  of  fact  mstead  of 
as  a  question  of  law,  as  we  are  now  considering  it,  we  do  not  think 
that  we  could  say  that  the  parents  of  the  plaintiff  were  guilty  of 
culpable  negligence.  The  parents  were  in  moderate  circumstan- 
ces. The  father  was  a  miner,  and  was  working,  at  the  time  of 
the  injury,  in  a  coal  shaft  at  the  place  where  the  car  that  did 
the  injury  was  loaded ;  and  the  mother  was  at  home  attending 
to  her  household  affairs ;  and  the  boy  left  the  house  without  her 
knowledge  only  about  three  minutes  before  he  was  injured.  Or- 
dinarily the  parents  were  very  careful  to  keep  their  children  away 
from  the  railroad  track,  and  it  was  without  their  permission  and 
against  their  will  that  tlieir  children  at  any  time  went  upon  the 
track.  This  would  seem  to  be  sufficient  to  exempt  them  from 
the  charge  of  n^ligence,  even  if  the  question  were  to  be  viewed 
as  a  question  of  ^t,  and  as  a  jury  should  consider  it,  and  not  as  a 
auestion  of  law,  where  we  are  asked  to  decide  affirmatively  that 
tne  parents'  acts  were  legal  negligence.  The  court  below  certainly 
errea,  if  it  decided  this  question  m  favor  of  the  defendant. 

This  leaves  two  questions  still  to  be  considered:  First,  were 
the  employes  of  the  Carbon  coal  and  mining  company  negligent  ? 
And  second,  is  the  railroad  company  liable  for  its  negligence? 

We  think,  as  the  question  is  presented  to  us,  we  must  hold  that 
the  employes  of  the  Carbon  coal  and  mining  company  were  neg- 
ligent. Aa  the  case  is  presented  to  us,  we  must  consider  every- 
thing as  proved  which  the  evidence  of  the  plaintiff  tended  to 
prove*  We  must  not  only  consider  liiat  the  employes  of  the 
Carbon  coal  and  mining  company  did  not  look  to  see  that  the 
track  was  clear  before  they  loosened  the  car  that  did  the  injury, 
but  alfio  that  they  could  have  seen  the  plaintiff  on  the  track  if 
they  had  looked ;  and  the  fact  of  not  looking,  under  such  circum- 
stances— or,  in  other  words,  tiie  failure  to  loo£ — ^we  must  hold  was 
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negligence.  It  must  be  presumed  conclasivelj  that  the  Carbon 
ooS  and  mining  company,  as  well  as  the  railroad  company,  was 
acquainted  with  the  vicinity  where  the  injury  occurred,  and  witli 
all  its  surroundings.  It  must  be  conclusively  presumed  that  botli 
companies  were  acquainted  with  the  character  of  the  railroad  track, 
its  down  grade,  that  it  was  situated  near  a  city,  in  a  populous  nei^- 
borhood,  and  diat  children  were  occasionally  found  upon  the  tr&&; 
and  under  such  circumstances,  we  think  it  was  negligence  for  the 
employes  of  the  Carbon  coal  and  mining  company  not  to  look 
before  they  set  the  car  in  motion  which  <fid  the  injury.  All  per- 
sons are  required  to  do  business  with  reference  to  all  the  known  sur- 
roundings ;  and  while  we  do  not  think  that  either  the  railroad  com- 
pany or  tne  Carbon  coal  and  mining  company  was  required  to  have  a 
watchman  to  keep  the  track  clear  or  to  warn  persons  of  danger, 
yet  we  would  think  that  the  general  obligations,  we  are  all  nnder, 
to  avoid  injury  to  others  wherever  we  reasonably  can,  would  re- 
quire the  company,  when  about  to  move  a  car,  to  exercise  at  least 
tliat  slight  degree  of  precaution  which  consists  merely  in  loddng 
ahead  to  see  that  the  track  is  dear  before  setting  m  motion  a 
loaded  car  and  allowing  it  to  run  with  great  force  down  a  steep 
grade,  without  any  means  of  stopping  it  until  it  reaches  the  bot- 
tom of  the  grade.  To  allow  cars  to  be  run  in  such  a  manner, 
under  circumstances  similar  to  those  surrounding  the  present  cage, 
would  often  result  in  injury  to  individuals ;  and  to  run  care  in 
such  a  manner  under  such  circumstances  shows  a  wanton  disre- 
gard for  the  safety  of  others.  In  support  of  these  views,  we 
refer  to  the  following  authorities :  Frick  v.  The  St.  Louis,  &c-,  RR 
Co.,  5  Mo.  App.  485 ;  Johnson  v.  Chicago,  &c.,  R.  R.  Co.,  49  Wis. 
529 ;  same  case  in  1  American  &  English  Railroad  Cases,  155, 
157, 158,  and  cases  there  cited ;  Cheney  v.  N.  T.  C,  &c.,  R  E.  Co., 
16  Hun,  415. 

If  the  facts  of  this  case  were  as  they  are  claimed  to  be  by  tlie 
defendant,  then  the  following  authorities  would  probably  apply, 
and  the  defendant  would  probably  not  be  liable :  Ostertag  v.  The 
Pacific  R.  R.  Co.,  64  Mo.  421 ;  P.  &  R.  R.  R.  Co.  v.  Hummell,  44 
Pa.  St.  375. 

The  next  question  is,  whether  the  railroad  company  is  respon- 
sible under  the  circumstances  of  this  case  for  the  negligeuce 
of  the  employes  of  the  Carbon  coal  and  mining  company  I  We 
think  it  unquestionably  is.  (K.  P.  Ry.  Co.  v.  Wood,  34  Kas. 
619;  K.  C.  Ry.  Co.  v.  Fitzsinmions,  22  Kas.  686;  Railroad  Com- 
pany V.  Brown,  84  U.  S.  445 ;  Taylor  v.  W.  P.  R  R.  Co.,  45  CaL 
323 ;  Bower  v.  B.  &  S.  R.  R.  Co.  42  Iowa,  546 ;  Chic^o,  &c.,  By. 
Co.  V.  McCarthy,  20  111.  885 ;  LoweU  u  B.  &  L.  R  R  Co.,  40  Mass. 
24.^  The  railroad  company  owned  the  entire  railroad  property 
ana  had  the  entire  possession  and  control  thereof,  and  simply  per^ 
mitted  the  Carbon  coal  and  mining  company  to  load  coal  into  the 
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cars  of  the  railroad  company,  and  to  allow  the  cars  to  run  down  on 
the  steep  grade  of  the  railroad  switch  to  the  level  portion  thereof. 
'Die  Carbon  coal  and  mining  company  had  no  control  of  the  switch  or 
of  the  cars,  except  as  permitted  by  the  railroad  company,  and  had  no 
control  of  any  oi  the  engines  of  tne  railroad  company.  The  railroad 
company  with  its  own  engines  moved  the  cars  to  the  place  where  the 
Carbon  coal  and  mining  company  desired  to  load  them,  and  the 
Carbon  coal  and  mining  company,  had  nothing  to  do  but  load  them 
and  let  them  loose  as  aforesaid ;  therefore  whatever  was  done  in 
the  way  of  moving  the  cars  by  the  Carbon  coal  and  mining  com- 
pany, or  by  its  agents  and  employes,  was  in  fact  done  by  the  rail- 
road company  itself ;  and  whatever  negligence  intervened  in  such 
removal,  was  the  negligence  of  the  raflroad  company.  Besides,  it 
is  a  general  principle  of  law  that  a  railroad  company  cannot  escape 
the  performance  of  any  duty  or  any  obligation  miposed  upon  it  by 
its  cnarter  or  by  the  general  laws  of  the  state  by  voluntarily  sur- 
rendering its  road  or  me  control  thereof  into  the  hands  of  others ; 
and  wheuier  it  operates  its  road  itself,  or  whether  it  permits  others 
to  do  it,  it  is  generally  liable  for  all  injuries  resulting  m)m  the  negli- 
gent management  or  negligent  operation  of  the  road.  It  is  a  duty 
resting  upon  all  railroad  companies  to  see  that  their  roads  are  prop- 
erly managed  and  properly  operated ;  and  where  they  are  not  so 
managed  and  so  operated,  the  companies  must  be  held  responsible 
therefor. 

The  judgment  of  the  court  below  will  be  reversed,  and  the  cause 
remanded  K>r  a  new  trial. 

All  the  Justices  concurring. 

See  Fitzpatrick  o.  Fitchburg  R.  R.  Co.,  1  Am.  &  En^.  R.  R.  Cas.  154; 
Johnson  «.  Chicago,  etc.,  R.  R  Co.,  Id.  165;  Cauley  v.  Pittsburg,  etc.,  R.  R. 
Co.,  2  Am.  &  Eng.  R.  R.  Cas.  4;  Maschek  v,  St.  Louis,  etc.,  R.  R.  Co.,  Id. 
38. 

The  de^p^e  of  caution  required  of  a  child  is  to  be  measured  by  its  maturity 
and  capacity,  and  depends  upon  the  age  and  knowledge  of  the  child.  R.  R. 
Co.  f?.  Gilman,  15  Wall,  401;  Robinson  v.  Cone,  22  Yt.  218;  R.  R.  Co.  v, 
Snyder,  18  Ohio  St.  899;  R  R.  Co.  v.  Mahoney,  57  Pa.  St.  187;  Daly  v.  R. 
R.  Co.,  26  Conn.  591.  The  precise  minimum  age  at  which  a  child  suffered 
to  go  at  large  will  be  regarded  as  negligence  per  se,  varies  in  the  different 
States.  Thus  in  Missouri  it  has  been  held  that  it  is  not  negligence  in  per- 
mitting a  child  under  three  years  of  a^e  to  go  out  under  the  care  of  one  of 
eight  years  of  age.  O'Flaherty  v.  Union  R.  R  Co.,  45  Mo.  70;  that  a  child 
two  years  of  age  is  competent  to  go  at  large,  Boland  «.  Missouri  R.  R  Co.,  86 
Mo.  484.  In  Sfew  York  and  Massachusetts  it  has  been  held  to  be  negligence 
to  permit  children  from  seventeen  months  to  six  years  of  age  to  go  unattended. 
Hartfield  9.  Roper,  21  Wend.  6t5;  Erieg  «.  Wells,  1  E.  D.  Snuth,  74;  Calle- 
han  «.  Bean,  9  Allen,  401.  In  New  York  a  child  of  nine  years  has  been  pro- 
nounced a  suitable  attendant  for  one  three  years  of  age.  &1  o.  Forty  Second 
St  R  R  Co.y  47  N.  Y.  817,  and  in  Massachusetts  a  child  of  nine  years  was 
held  a  proper  attendant,  Mulligan  v,  Curtis,  100  Mass.  512.  In  KUchigan  a 
child  of  twelve  years  and  six  months  in  charge  of  one  a  little  over  four  years 
of  age,  and  in  Ulinoia  one  of  six  in  company  of  another  about  ten  years  of  age 
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was  held  not  to  be  negligence,  East  Saginaw,  etc.,  R  R  Co.  «.  Bohn,  1^ 
Mich.  608;  Chicago,  etc.,  R  R  Co.  e.  Becker,  84  IlL  488.  L^Uaiylind  it 
was  held  not  to  be  neffUgence  to  send  a  child  five  yean  and  nine  months  of 
age  upon  an  errand  which  obliged  him  to  cross  the  track,  McMahon  «.  North- 
em  Central  R  R  Co.,  89  Md.  488.  See  also  Bchierhold  e.  North  Beach,  etc., 
R  R  Co.,  40  CaL  447;  Earr  e.  Parks,  40  CaL  188;  Chicago,  etc,  R  B.  Col 
V.  Starr,  42  m.  174;  Pittsburg,  etc,  R  R  Co.  v.  Yining,  27  Ind.  513;  Jetter 
V.  N.  Y..  etc.,  R  R  Co.,  2  Abb.  App.  Cas.  458;  Lynch  v.  Smith,  104  l£asL 
68;  Oldfield  e.  Harlem  R  R  Co.,  14  N.  Y.  810;  Barksdull  «.  New  Orleans, 
etc.,  R  R  Co.,  28  La.  An.  180;  McGarry  v.  Loomis,  68  N.  Y.  104;  PittsbQi^g, 
etc,  R  R  Co.  9.  Caldwell,  74  Pa.  St.  421;  Meeks  o.  Southern  Pacific  R  B 
Co.,  62  CaL  602;  Morgan  e.  111.  and  St  Louis  Br.  Co.,  5  Dill.  96;  Naelef.  Al- 
legheny Yalley  R  R  Co.,  88  Pa.  St.  85 ;  Donoho  e.  Yulcan  Iron  Works,  7  Ma 
App.  447 ;  Achtenhagen  e.  Watertown,  18  Wis.  881 ;  Wright  v.  Maiden,  etc., 
R  R  Co.,  4  Allen,  288;  Lafayette,  etc,  R  R  Co.  e.  HulEman,  28  Ind.  287; 
Marchick  v.  St  Louis,  etc.  It  R  Co.,  8  Mo.  App.  600;  Jeftersonyille,  etc, 
R  R  Co.  e.  Bowen,  40  Ind.  545. 

A  child  can  only  be  required  to  exercise  a  degree  of  care  expected  from 
one  of  his  age.  what  would  be  considered  negligenoe  in  an  aault  will  not 
be  so  regarded  in  a  mere  child  lacking  maturity  and  discretion.  PennsylTuia 
R  R  Co.  «.  EeUy,  81  Pa.  St  872;  Phila.,  etc,  R  R  Co.  c.  Speaien, 
47  Pa.  800;  Glassey  e.  Hestonville,  etc.,  R  R  Co.,  57  Pa.  St  172;  Kahonef 
9.  R  R  Co.,  6  Phihi.  Bep.  242;  Kay  e.  PennsylTania  R  R  Co.,  65  Pa.  St. 
269;  North  Penna.  R  R  Co.  v.  Mahoney,  57  Pa.  St  187;  Schmidt «.  IGl- 
waukee,  etc,  R  R  Co.,  28  Wis.  186;  Chicago,  etc,  R  R  Co.  e.  Greg(R7, 
58  ni.  226;  Lafayette,  etc,  R  R  Co. «.  Hulman,  28  Ind.  287;  R  B.  Ca 
V.  Stout,  17  WalL  657;  Boland  v.  Missouri,  etc.,  R  R  Co.,  86  Mo.  484; 
Baltimore,  etc,  R  R  Co.  «.  State,  80  Md.  47;  Meyer  o.  Midland  Pacific  B. 
R  Co.,  2  Neb.  819;  Ranch  e.  Lloyd,  81  Pa.  St  858;  Elkins  e.  Borton,  etc., 
R  R  Co.,  115  Mass.  190;  Lynch  v.  Smith,  104  Mass.  52;  Norfolk,  etc,  B  R. 
Co.  e.  Ormsby,  27  Gratt.  455;  Government  St  R  R  Co.  e.  Hanlon,  5S 
Ala.  70;  Brown  e.  European,  etc.,  R  R  Co.,  58  Me.  884;  Walten  v.  lowt, 
etc.,  R  R  Co.,  41  Iowa,  71 ;  McMillan  e.  Burlington,  etc,  R  R  Co.,  46  lows, 
281;  Baltimore,  etc.,  R  R  Co.  e.  State,  80  Md.  47;  Baltimore,  etc,  RRCo. 
9.  McDonnell,  48  Md.  584;  McMahon  v.  Northern,  etc,  R  RCo.,  39Hd.  488; 
O'Plaherty  c.  Union  R  R  Co.,  45  Mo.  70;  Chicago,  etc,  R  R  Co.  e.  Becker, 
84  m.  488;  Chicago,  etc.,  R  R  Co.  e.  Murray,  71  111.  601;  Pittsburg,  etc., 
R  R  Co.  «.  Calderwell,  74 Pa.  St  421 ;  Phila.,  etc.,  R  R  Co.  v.  Long,  75  Pb. 
St.  257;  O'Mara  v.  Hudson,  etc.,  R  R  Co.,  88  N.  Y.  445;  Reynolds  v.  K.  T. 
etc.,  R  R  Co.,  58  N.  Y.  248;  Haycrofs  v.  Lake  Shore,  etc,  R  R  Co.,  64 
N. Y.  686 ;  Thurber  v,  Harlem,  etc,  R  R  Co.,  60  N.  Y.  826 ;  McGovcm  f.  N.  Y. 
etc.,  R  R  Co.,  67  N.  Y.  417;  Casey  e.  N.  Y.,  etc.,  R  R  Co.,  78  N.  Y.  51& 

A  child  is  not  bound  by  the  rule  which  r^uires  one  about  to  cross  a  track 
to  stop  and  look  and  listen.  McGowen  e.  K  Y.,  etc,  R  R  Co.,  67  N.  Y. 
417.  Chicago,  etc,  R.  R.  Co.,  84  111.  488.  See  also  Bellefountaine,  etc, 
R  R  Co.  e.  Snyder  24,  Ohio  St  670  ;  Nagle  v.  Allegheny  Valley  R  B  Ca, 
88  Pa.  St.  85.  Neither  is  a  child  to  be  held  accountable  in  the  same  degree 
as  an  adult  trespasser.  Isabel  v,  Hannibal,  etc.,  R  R  Co.,  60  Ho.  475 ; 
Hicks  e.  Pacific  R  R  Co.,  64  Mo.  480  ;  Lyons  e.  Brookline,  119  Maas.  491 ; 
Eay  V.  Pennsylvania  R  R  Co.,  65  Pa.  St.  269  ;  Pennsylvania  R  R  Co.  e. 
Lewis,  79  Pa.  St  88  ;  Hughes  «.  Macfie.,  2  Hurl.  &  C.  744  ;  Lygo  v.  New- 
bold,  9  Exch.  802  ;  Lynch  v.  Nurdin,  1  Q.  B.  29.  But  the  company  is  not 
obliged  to  station  an  employd  upon  its  cars  to  prevent  children  playing  aboat 
them.  Hestonville,  etc.,  R  R  Co.  o.Connell,  88  Pa.  St  520;  Central  Br.,  etc., 
R.  R  Co.  «.  Henigh,  28  Ean.  847  ;  where  the  company  left  dangerons  ma- 
chinery such  as  a  turn  table,  unenclosed  and  unguarded  it  was  held  liable; 
Railroad  Co.  c.  Stout,  17  Wall.  657.    See  also  Eoons  v.  St  Louis,  et(x,  R> 
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R.  Co.,  65  Mo.  592 ;  Eeffe  v,  Milwaukee,  etc.,  R  R.  Co.,  21  Minn.  207 ;  Kansas, 
etc.,  R.  R.  Co.  V.  FitzsimmoEkd,  22  Kan.  686;  St.  Louis,  etc.,  R.  R.  Co.  «. 
Belle,  81  HI.  76;  Central  Br.,  etc.,  R.  R.  Co.  v.  Henigh,  28  Ean.  847;  Eay  o. 
Pennsjlvania  R.  R  Co.,  65  Pa.  St.  269. 

Where  a  child  is  upon  the  track  and  cannot  be  seen  by  the  employ^  in 
time  to  stop  the  train  the  company  is  not  liable;  Bulger  «.  Albany  R  R.  Co., 
42  N.  Y.  459. 

8chwier«.  N.  Y.,  etc.,  R  R  Co.,  15  Hun.  672;  Phila.,  etc.,  R  R  Co.  v. 
Spearen,  47  Pa.  St.  800;  Phila.,  etc.,  R.  R  Co.  «.  Hummel,  44  Pa.  St.  875; 
Phila.,  etc.,  R  R  Co.  «.  Long,  75  Pa.  St.  257;  Kay  «.  Pennsylyania  R  R 
Co.,  65  Pa.  St.  269;  Walters  9.  Chicago,  etc.,  R  R  Co.,  41  Iowa  71;  Meyer 
e.  Midland  Pacific  R  R  Co.,  2  Neb.  819;  Morrissey  v.  Eastern  R  R  Co.,  126 
Mass.  877;  Mauby  v.  Wilmington,  etc.,  R  R  Co.,  74  N.  C.  655.  See  also 
Hestonyille,  etc.,  R  R.  Co.  v,  Connell,  88  Pa.  St.  520 ;  Brown  v.  European^ 
etc.,  R.  R.  Co.,  58  Me.  884;  Pennsylvania,  etc.,  R.  R.  Co.  e.  Morgan,  82  Pa. 
St.  184;  Chicago,  etc.,  R  R  Co.  v,  Becker,  76  HI.  25. 

Thus  where  a  child  was  playing  in  a  ditch  two  feet  eight  inches  deep,  left 
open  for  the  purpose  of  carrying  off  surface  water,  and  was  thereby  concealed 
from  view  of  the  engineer  until  too  late  to  stop  the  train,  and  was  injured, 
the  company  was  held  not  liable;  Meyer  v.  Midland  Pacific  R.  R  Co.,  2  Neb. 
320. 

But  if  there  be  any  negligence  on  the  part  of  the  employ^  in  charge  of 
the  train  then  the  company  is  liable ;  R  R.  Co.  «.  Qladmon,  15  Wall  401 ; 
Pennsylvania  R  R  Co.  «.  Morgan,  82  Pa.  St.  184;  North  Penna.  R.  R  Co. 
V.  Mahony^  57  Pa.  St.  187;  Kay  v,  Pennsylvania  R  R  Co.,  65  Pa.  St.  269; 
Ranch  e.  Lloyd,  81  Pa.  St.  858 ;  Pennsylvania  R  R  Co.  v,  Kelly,  81  Pa.  St. 
872;  Hicks  e.  Pacific  R  R  Co.,  64  Mo.  480;  Isabel  v.  Hannibal,  etc.,  R  R. 
Co.,  60  Mo.  475;  Thurber  v.  Harlem,  etc.,  R  R  Co.,  60  N.  v.  826;  Bahren- 
burgh  «.  Brooklyn,  etc.,  R.  R  Co.,  56  N.  Y.  652;  Walters  e.  Chicago,  etc., 
R.  R  Co.,  41  Iowa  71;  Manly  v.  Wilmington,  etc.,  R  R  Co.,  74  N.  C.  655; 
Daly  V.  Norwich,  etc.,  R  R.  Co.,  26  Conn.  591;  Chicago,  etc.,  R.  R  Co.  v, 
Bewey,  26  111.  259;  Pittsburg,  etc.,  R  R  Co.  v.  Bumstead,  48  HI.  221;  Nor- 
folk, etc.,  R  R.  Co.  T.  Ormsby,  27  Gratt.  445.  Thus  a  failure  to  comply 
with  statutory  requirements;  Schmidt  v.  Milwaukee,  etc.,  R.  R.  Co.,  28  Wis. 
186;  Isabel  9.  Hannibal,  etc.,  R  R  Co.,  60  Mo.  475;  Williams «.  Great 
Western  Ry.  Co.,  L.  R  9  Exch.  157. 

The  absence  of  a  brakeman  who  could  have  stopped  the  car;  Kay  v.  Penn- 
sylvania R  R.  Co.,  65  Pa.  St.  269;  where  the  chna  was  seen  in  time  to  stop 
the  train;  Isabel  v.  Hannibal,  etc.,  R  R  Co.,  60  Mo.  475;  Walters  v,  Chica- 
go, etc.,  R.  R  Co.,  41  Iowa  71. 

Where  the  engineer  sees  a  child  in  the  act  of  leaving  the  track,  and  there 
is  ample  time  for  him  to  do  so,  there  is  no  negligence  in  him  not  stopping 
the  train.  Pensylvania  R.  R.  Co.  v.  Morgan,  82  Pa.  St.  184;  Chicago,  etc., 
R  R  Co.  e.  Becker,  76  Bl.  25. 

As  to  whether  the  parents  of  a  child  are  ^ilty  of  negligence  in  permitting 
it  to  go  unattended  to  the  place  where  the  injury  happened,  is  a  question  of 
fact  for  the  jury.  Drew  v.  Sixth  Ave.  R  R.  Co.,  26  N.  Y.  49;  Lynch  e. 
Smith,  104  Mass.  53;  Mulligan  v,  Curtis,  100  Mass.  512;  Schierhold  9.  North 
Beach,  etc.,  R  R  Co.,  40  Cal.  447;  Waits  v.  Northwestern  Ry.  Co.,  El.  Bl. 
and  £.  719 ;  Oldfield  v,  Harlem  R  R  Co.,  14  N.  Y.  810.  Callahan  v.  Bean,  9 
Allen,  657;  Boland  v.  Missouri  R.  R.  Co.,  86  Mo.  484;  Robinson  v.  Cone,  22 
Vt  213;  Commonwealth  v.  Metropolitan  R  R.  Co.,  107  Mass.  286;  Hunt  v. 
Salem,  121  Mass.  294;  Mangam  «.  Brooklyn,  etc.  R  R  Co.,  88  N.  Y.  455; 
Ihl.  ©.  Porty-second  St.  R  R  Co.,  47  N.  Y.  817;  Prendegast  «.  N.  Y.,  etc., 
R  R  Co.,  58  N.  Y.  652;  Fallon  v.  Central,  etc.,  R  R  Co.,  64  N.  Y.  18;  Hay- 
croft  f?.  Lake  Shore,  etc.,  R  R  Co.,  64  N.  Y.  686;  Jetter  «.  N.  Y.  etc.,  R  R. 
Co.,  d  Abb.  App.  Cas.  858;  Pittsburg,  etc.  R  R.  Co.  «•  Pearson,  72  Pa.  St. 
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169;  Pensylyania  R  R.  Co.  «.  Lewis,  79  Pa.  St.  88;  Pittsburg,  etc  R  R. 
Co.  «.  Bumstead,  48  HI.  221 ;  Chicago,  etc.,  R  R  Co. «.  Gregory,  58  III  226. 

Afl  to  the  inability  of  the  parents,  on  account  of  the  want  of  meuu,  to 
pronde  a  suitable  attendant  lor  their  children,  see  Chicago  o.  Major,  18 IIL 
349;  Pitsburg,  etc.  R  R.  Co.  v,  Bumstead,  48  IIL  221;  Chicago,  etc,  R.  R. 
Co.  «.  Gregory,  58  III.  226;  Kay  «.  Pennsylvania  R  R  Co.,  65  Pa.  8L  269; 
O'Flaherty  «.  Union  R  R  Co.,  45  Mo.  70;  Phila.  etc.,  R  R  Co.  v.  Long,  75 
Pa.  St.  257;  Walters  ©.  Chicago,  etc.,  R.  R  Co.,  41  Iowa,  71;  Kay  «.  Pwla, 
40  Cal.  188. 

As  to  the  effect  of  the  pursuance  of  the  person  in  whose  charge  the  child 
is  at  Uie  time  of  the  injury.  Stillson  v.  Hannibal,  etc.,  R  R  Co.,  67  Ho. 
671;  Holly  c.  Boston  Gas  Co.,  8  Gray,  182;  Ohio,  etc.,  R  R  Co.  e.  Stratton, 
78  111.  88;  North  Penna.  R.  R  Co.  v,  Mahony  57  Pa.  St.  187;  Pitlibuig,  etc 
K.  R  Co.  V.  Caldwell,  74  Pa.  St.  421 ;  Morrison  «.  Erie  R  R.  Co.,  56  N.  Y. 
802;  Kay  «.  Pennsylvania  R  R  Co.,  65  Pa.  St.  269;  East  Saginaw,  etc,R 
R  Co.  «.  Bohn,  27  Mich.  503;  Bellefontaine  R  R  Co.  «.  Snyder,  18  Ohio  dL 
899;  Waite  o.  North  Eastern  Ry.  Co.,  EL  BL  and  E.  719. 

Where  the  parent  by  his  neffliffence  has  contributed  to  the  injury,  he  ci&- 
not  recover.  Isabel «.  HaDnibal,  etc.,  R  R  Co.,  60  Mo.  475;  Ohio,  etc,  R. 
R  Co. «.  Stratton,  78  III.  88;  Koons  «.  St.  Louis,  etc.,  R  R  Co.,  65  Mo.  593; 
Daly  9.  Norwich,  etc.,  R  R  Co.,  26  Conn.  591;  Bellefontaine,  etc,R.  R.  Co. 
e.  Snyder,  18  Ohio  St.  899;  Baltimore,  etc.,  R  R  Co.  «.  Tryer,  80Md.47; 
Waite  V.  North  Eastern  Ry.  Co.,  EL  BL  and  E.  719:  Walters  v.  Chicago,  etc, 
R  R  Co.,  41  Iowa,  71 ;  Albertson  v.  Keokuk,  etc.,  R  R  Co.,  48  lom,  292; 
Hestorville,  etc.,  R  R.  Co.,  57  Pa.  St.  172;  Kay  v.  Pennsylvania  R  R  Ca, 
65  Pa.  St.  269;  Pittsburg,  etc.  R  R  Co.  t».  Pearson,  72  Pa.  St  169;  Phila- 
delphia, etc.,  R  R.  Co.  V.  Long,  75  Pa.  St  257. 

But  the  negligence  of  the  parent  or  custodian  will  not  prevent  the  diild 
recovering     Bellefontaine  R  R  Co.  «•  Snyder,  18  Ohio  St  899. 


TowNLSTy  by  Guardian  ad  litem, 

V. 
OmOAGO,  MOiWAUKEB  AND  St.  PaUL  Ry.  Oo. 

(Admnce  Cate^  WUamnrK    Ihomiber  18,  1881.) 

A  railroad  company  is  bound  to  provide  for  a  careful  lookout  In  the  dI^e^ 
tion  in  which  a  train  is  moving,  in  places  where  people,  and  espedaDy 
where  children,  are  likely  to  be  upon  the  track. 

Negligence  is  generally  a  question  of  fact  for  the  jury;  and,  upon  the  en* 
dence  in  this  case,  (stated  in  the  opinion,)  it  was  error  to  take  the  qaesto 
of  defendant's  negligence  from  the  jury  by  nonsuiting  the  plaintiff. 

Although  the  statute  (section  1811,  Rev.  St.)  makes  it  imlawful  for  a  per- 
son, not  connected  with  or  employed  upon  a  railroad,  to  walk  along  thetnck 
thereof,  ''  except  when  the  same  shall  be  laid  along  public  roads  or  streets,^ 
yet,  where  the  question  is  whether  a  person,  injurea  while  walking  npoB  * 
railroad  track,  was  guilty  of  a  wanl  of  ordinary  care,  it  is  error  to  reject  en- 
dence  showing  that  man^  persons,  men,  women,  and  children,  had,  i^ 
vears  before  the  accident  in  question,  been  in  the  habit  of  passing,  dailjaod 
hourly,  up  and  down,  in  the  same  pathway  on  which  the  injured  penoa  vis 
passing, — since  such  testimony  would  tend  to  ^ow  a  license,  or  to  repel  tiie 
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inference  of  a  want  of  ordinary  care,  and  also  to  show  a  lack  of  such  care  on 
defendant's  part  as  the  facts  required. 

Ordinary  care  is  such  care  as  would  ordinarily  be  exercised  by  persons  of 
the  age  and  in  the  situation  of  the  penon  sought  to  be  charged  with  negli- 
flence;  and  the  fact  that  the  person  injured  was  a  child  of.  tender  years  is  to 
be  considered  in  detennininff  the  question  of  contributory  negligence. 

The  eyidence  in  the  record  held  not  sufficiently  conclusive  of  contributory 
negligence  to  justify  a  nonsuit. 

A  certificate  to  the  bill  of  exceptions,  stating  that  ''the  foregoing  is  the 
substance  of  all  the  testimony  given  on  the  trial,"  held  sufficient  to  show 
that  there  was  no  other  evidence  to  justify  the  nonsuit. 

Appeal  from  Circuit  Court,  Dane  County. 

This  action  is  to  recover  damages  for  an  mjury  resulting  in  the 
loss  of  a  foot  of  the  plaintiff,  Kosa,  caused  by  tne  alleged  negligence  , 
of  the  defendant,  March  10, 1879.  At  the  time  of  me  injury  xlosa 
was  seven  years  of  age,  and  had,  during  the  day,  been  attending 
the  School  of  the  Sisters,  on  Washington  Avenue,  leading  directly 
from  the  capitol  to  the  east  end  of  the  passenger  depot  of  the 
Prairie  du  Chien  division  of  the  defendant's  road.  Rosa's  home 
seems  to  have  been  some  40  or  50  rods  west  of  the  depot,  and  a  little 
north  of  the  defendant's  track.  Immediately  south  of  the  depot  is 
the  main  track,  and  upon  the  north  side  of  the  depot  there  are  four 
side-tracks;  the  two  nearest  the  depot  running  together  about  240 
feet  west  of  the  depot,  and  from  tnence  on  one  track  about  100 
feet  to  the  main  track.  The  third  and  fourth  tracks  from  the  de- 
pot, known  as  the  coal  and  limiber  tracks,  run  together  at  the 
switch  about  360  feet  west  of  the  depot,  being  at  the  place  where 
Eosa  was  injured,  and  which,  for  convenience,  is  called  ^^  switch 
B,"  and  from  thence  on  one  track  64  feet  to  the  main  track, 
which,  for  convenience,  is  called  "  switch  A." 

Along  the  north  side  of  the  north  side-track  there  is  a  travelled 
road  or  wa^n  track  running  from  Washington  Avenue,  near  the 
east  end  ofthe  depot,  west  across  the  end  of  Francis  Street,  and 
thence  west  to  the  end  of  Lake  Street,  on  the  west  side  of  which 
Eoea  lived.  On  leaving  her  school  on  the  day  in  Question,  Bosa 
passed  down  the  avenue  across  the  side-tracks  on  to  tne  platform  at 
the  east  end  of  the  depot,  and  from  thence  along  the  platform  on 
the  south  side  of  the  depot  went  on  to  the  walk  or  "  switch  path," 
so  called,  between  the  main  and  side  tracks  west  of  the  depot 
While  she  was  on  the  "switch  path,"  the  freight  train  in  question 
passed  from  east  of  the  depot  along  the  side  track  neatest  the  depot 
on  the  north,  and  from  thence  on  to  the  main  track,  until  the  hmd 
end  of  the  hind  car  was  about  the  distance  of  one  and  a  half  cars 
west  of  "  switch  A,"  when  the  train  stopped.  There  were  eight 
freight  cars  in  the  train,  the  four  in  front  being  loaded,  and  tne 
four  in  the  rear  being  emptj,  and  the  brakeman  and  switchman 
were  both  on  the  train  as  it  passed  west,  the  former  seeing  and 
Tecognizing  Bosa  on  the  "  switch  path"  as  he  passed  by  her. 
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Immediately  after  the  train  had  passed,  Kosa  walked  west  along 
the  "  switch  path"  to  the  jmiction  of  the  side  track  with  the  main 
track,  and  then,  turning  a  little  .northward,  crossed  the  first  side 
track,  and  then  continued,  in  about  the  same  direction,  until  she 
reached  the  junction  of  the  coal  and  lumber  tracks  at  or  near 
"  switch  B,"  and  crossing  the  same,  until  she  came  to  the  north 
rail  of  the  coal  track,  when  her  left  foot  got  caught  between  that 
rail  and  the  guard-rail,  and  from  which  she  was  unable  to  extricate 
it.  "  Switch  A,"  something  over  64  feet  west  of  her,  being  tomed, 
and  the  train  starting  back,  and  the  four  rear  cars  being  nnconpled, 
run  on  to  the  north  side  track,  and  from  thence  east  to  '^  switch 
B,"  and  there  turned  on  to  the  coal  track  and  crushed  her  foot  be- 
ing so  caught.  On  the  trial,  the  plaintiff  having  rested,  the  de- 
fendant moved  for  a  nonsuit,  which  was  granted,  and  from  the 
jud^ent  entered  thereon  this  appeal  is  brought. 

Sloan,  Stevens  &  Morris,  for  appellant  J.  W.  Caiy,  for  re- 
spondent. 

Cabsoday,  J. — ^Was  there  an  absence  of  negligence  on  the  part 
of  the  defendant  ?  There  is  evidence  tending  to  show,  in  enect, 
that  the  yard-master  saw  Rosa  standing  still  on  the  track  at  or  near 
"  switch  "B,"  the  place  where  she  was  caught,  before  the  cars  started 
back,  and  that  he  was,  at  the  time,  about  220  feet  east  of  her,  with 
the  cars  over  100  feet  west  of  her,  and  that  he,  knowing  she  was 
in  danger,  hallooed  to  the  train  men  at  the  time,  and  again  when 
the  cars  got  within  about  60  feet  of  her,  or  opposite  "switch  A,'^ 
where  the  switchman  stood ;  that  she  was  on  the  same  side  of  the 
track  as  the  lever  of  "  switch  A ;"  that  when  the  train  stopped  go- 
ing west,  with  the  rear  end  of  the  rear  car  some  60  feet  west  of 
"  switch  A,"  the  brakeman  got  down  from  the  top  of  the  cars  and 
uncoupled  the  four  rear  cars,  and  then  got  upon  the  west  end  of 
the  uncoupled  car  furthest  from  the  litue  girl,  and  took  hold  of 
the  brake  at  the  west  end  of  that  car,  with  his  face  towards  the 
west,  and  that  in  the  mean  time  the  switchman  had  got  down  from 
the  top  of  the  cars  and  passed  to  the  lever  of  "  switcui  A,"  some  W 
feet  west  of  where  the  uttle  girl  was  injured,  and  then  turned  that 
switch  so  as  to  send  the  four  uncoupled  cars  on  to  the  north  side 
track,  and  thence  on  to  the  coal  track  at  or  near  "  switch  B,"  where 
the  little  girl  was  injured,  and  thereupon,  and  after  lootdn^  to  see 
if  "switch  B  "  was  set  so  as  to  turn  the  loose  cars  on  to  me  coal 
track,  the  switchman  signalled  the  engineer  of  the  train  to  hack 
the  same,  which  he  did. 

From  portions  of  the  testimony  it  seems  to  be  a  little  uncertain 
whether  the  signal  to  back  the  train  was  before  or  after  the  switdi* 
man  looked  down  the  track  to  "switch  B."  He  does  testify,  iji 
effect,  that  when  he  looked  back — down  the  track — ^to  "switch  B," 
he  did  not  see  the  little  girl ;  that  she  might  have  been  on  this  side 
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of  the  track,  and  lie  would  not  have  noticed  her,  as  he  would  be 
watching  his  switch — ^the  Inmber-jard  switch  that  goes  on  to  the 
coal  trade :  aivl  that  when  he  first  saw  her  her  hands  were  np  and 
the  end  of  the  car  within  a  half  car  length  of  her.  The  switchman 
also  testified :  ^^  It  is  my  duty  to  look  np  on  that  track  to  see  if  it 
is  dear,  and  if  it  is  penectly  safe  for  the  cars  to  come  back ;  that 
is  what  I  am  there  for.  And  after  I  see  that  it  is  safe,  I  give  the 
signal  to  back.  It  is  my  duty  to  see  that  the  track  is  clear ;  that 
there  is  nobody  on  it.  That  is  what  I  did  this  time."  With  this 
measure  of  duty  resting  upon  the  servants  of  the  defendant,  at  the 
time  and  place  m  question,  we  cannot  hold  as  a  matter  of  law,  upon 
the  evidence  in  the  case,  that  the  defendant  was  free  from  negli- 
gence in  committing  the  injury.  If  this  little  girl,  seven  years  of 
age,  was  at  or  near  "  switch  B,"  with  her  foot  caught  between  the 
nH  and  the  guard,  while  the  train  was  standing  still,  and  it  was  his 
duty  to  see  tnat  the  track  was  dear  and  nobody  on  it  before  giving 
the  signal  for  the  train  to  back^then  certainly  there  was  some  evi- 
dence of  failure  of  duty  on  his  part  in  not  discovering  her  and  re- 
moving her  from  the  track  before  giving  the  signal. 

We  do  not  wish  to  be  understood  as  expressing  any  opinion  on 
the  facts,  except  that,  on  the  question  of  defendant's  negUgence, 
there  was  evidence  sufficient  to  go  to  the  jury.  Whether  the  little 
girl  was  in  fact  on  the  track  at  the  time  of  turning  the  switch  or 

fiving  the  si^al,  or  whether  the  switchman  ought  to  have  seen 
er  before  giving  the  signal,  or  immediately  after,  and  then  given 
the  alarm  sooner  than  ne  did,  or  have  rescued  her  by  his  own 
efforts,  or  whether  the  yard-master  should  have  gone  to  her  relief 
when  he  first  saw  she  was  in  danger,  or  whether  the  brakeman 
acted  with  all  the  circumspection  wmch  his  duty  required,  were,  in 
our  opinion,  all  questions  peculiarly  within  the  province  of  the  jury. 
In  Ireland  v.  Plank-road  Co.,  13  N.  Y.  533,  Johnson,  J.,  said : 
*^  It  by  no  means  necessarily  follows,  because  there  is  no  conflict  in 
the  testimony,  that  the  court  is  to  decide  the  issue  between  the 
parties  as  a  question  of  law.  The  fact  of  negligence  is  very  seldom 
established  by  such  direct  and  positive  evidence  that  it  can  be  taken 
from  the  consideration  of  the  ]ury  and  pronounced  upon  as  a  matter 
of  law.  On  the  contrary,  it  is  almost  always  to  be  deduced  as  an 
inference  of  fact  from  several  facts  and  circumstances  disclosed  by 
the  testimony,  after  their  connection  and  relation  to  the  matter  in 
issue  have  been  traced,  and  their  weight  and  force  considered.  In 
iSuch  cases  the  inference  cannot  be  made  without  the  intervention 
of  a  jury,  although  all  the  witnesses  agree  in  their  statements,  or 
there  be  but  one  statement,  which  is  consistent  throughout." 

'*  Generally,  what  is  and  what  is  not  negligence  is  a  question  for 
the  juiy.  W  hen  the  standard  of  duty  is  a  shifting  one,  a  jury  must 
determine  what  it  is,  as  well  as  find  whether  it  has  been  complied 
with."     Pennsylvania  R.  Co.  v.  Bamett,  59  Pa.  St.  263, 
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^^  Negligence,  in  one  sense,  is  a  qnality  attaching  to  acts  depen- 
dent upon  and  arising  ont  of  the  duties  and  relations  of  the  parties 
concerned,  and  is  as  much  a  fact  to  be  found  by  the  jury  as  the 
alleged  acts  to  which  it  attaches  by  virtue  of  sucn  duties  and  rela- 
tions." T.  and  P.  Ry.  Co.  v.  Murphy,  46  Texas,  366.  See,  ako, 
Smith  V.  Fletcher,  L.  R.  9  Exch.  64 ;  Bridges  v.  Co.,  L.  R.  7  K 
and  I.  App.  Cases,  213 ;  Kenworth  v.  Ironton,  41  Wis.  647 ;  Lang- 
hoflE  V.  Ry.  Co.,  19  Wis.  479;  Spencer  v.  Ry.  Co.,  17  Wia!  487; 
Thurber  v.  Ry.  Co.,  60  N.  T.  326 ;  Frick  v.  Ky.  Co.,  5  Mo.  App. 
Cases,  435. 

In  LanghofE  v.  Rj^.  Co.,  Dixon,  C.  J.,  said ;  "  It  [negligence]  is 
not  a  fact  to  be  testified  to,  but  can  only  be  inferred  from  the  res 
gestsB — ^from  the  facts  given  in  evidence.  Hence  it  may,  in  gen- 
eral, be  said  to  be  a  conclusion  of  fact  to  be  drawn  by  the  jury  un- 
der proper  instructions  from  the  court.  It  is  alwavs  so  where  the 
facts,  or,  rather,  the  conclusion,  is  fairly  debatable,  or  rests  in 
doubt." 

Judge  Coolev  discusses  this  question  in  his  work  on  Torts,  and 
concludes :  ^^  If  the  case  is  such  that  reasonable  men,  unaffected  bj 
bias  or  prejudice,  would  be  agreed  concerning  the  presence  or  ab- 
sence 01  due  care,  the  judge  would  be  quite  justified  in  saying  that 
the  law  deduced  the  conclusion  accordingly.  If  the  facts  are  not 
ambiguous,  and  there'  is  no  room  for  two  honest  and  apparently 
reasonable  conclusions,  then  the  judge  should  not  be  compelled  to 
submit  the  question  to  the  jury  as  one  in  dispute."    Page  670. 

We  are  clearly  of  the  opinion  that  the  facts  disclosed  in  the 
record  do  not  bring  the  case  within  the  rule  authorizing  the  (X)urt 
to  taike  the  question  of  the  defendant's  negligence  from  the  jurj. 
It  seems  to  be  pretty  well  settled  that  a  railroad  com^y  must 
provide  for  a  careful  lookout  in  the  direction  that  the  train  is  mov- 
mg,  in  places  where  people,  and  especially  where  children,  are  liable 
to  he  upon  the  track.  If  they  do  not,  and  a  person  has  been  in- 
jured, tnen  the  company  may,  m  the  absence  of  contribntorv  negli- 
gence, be  held  liable.  Butler  v.  Ry.  Co.,  28  Wis.  487 ;  Ewen  v. 
Ky.  Co.,  38  Wis.  613 ;  Farley  v.  Ry .  Co.,  9  N.  W.  Rep.  230 ;  Frick 
V.  jRy.  Co.,  5  Mo.  App.  435  ;  Cheney  v.  Ry.  Co.,  16  Hun,  416. 

2.  Was  the  plaintiff  guilty  of  contributory  negli^nce!  It  is 
ui^ed  that  the  plaintiff,  Rosa,  was  violating  the  last  danse  of  sec- 
tion 1811,  Rev.  St.,  in  walking  upon  the  "  switch  path,"  and  in  at- 
tempting to  cross  the  side  tracks  as  she  did,  ana  that,  therefore, 
there  can  be  no  recovery.  The  clause  does  make  it  unlawful  for  a 
person,  not  "connected  with  or  employed  upon  the  railroad, to 
walk  along  the  track  or  tracks  of  any  railroad^  except  when  tie 
same  shall  be  laid  along  public  roads  or  streets."  This  section 
seems  to  have  been  designed  to  prevent  persons  walking  upon  or 
between  the  rails  of  the  track,  or  so  near  thereto  as  to  be  in  danger 
of  being  struck  by  passing  trains;  but  we  do  not  think  it  is 
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applicable  to  persons  passing  directly  from  Washin^on  avenue  in 

Siestion  on  to  the  platform  of  the  depot  in  question,  and  thence 
ong  that  platform  on  to  the  "  switch  path,"  and  from  the  reacross 
the  side  tracks  to  the  public  streets  beyond.  We  must,  therefore, 
determine  this  appeal  as  though  that  provision  had  not  been 
enacted,  for  the  exception  in  case  the  track  is  laid  along  public 
roads  or  streets  is  to  have  some  effect. 

Under  a  similar  statute  in  Missouri  it, has  quite  recently  been 
held  that  "  though  it  is  unlawful  for  one  not  connected  with  a 
railroad  to  walk  upon  its  tracks,  and  it  is  presumed  that  every  one 
will  obey  the  law,  yet  this  will  not  relieve  the  railroad  corporation 
from  the  duty  of  keeping  a  careful  lookout  while  running  its 
trains  upon  the  streets  of  a  city."  Frick  v.  Ry,  Co.,  5  Mo.  App. 
425.  With  that  proposition  we  fully  concur.  See,  also,  Daley  v. 
Ey.  Co.,  26  Conn.  691.  The  brakeman  testified  in  eflEect  that  he 
had  seen  the  little  eirl  in  the  yard  before,  and  had  seen  other  chil- 
dren there,  and  had  ordered  them  off  the  track ;  that  there  was  a 
pathway  where  the  little  girl  went ;  and  that  since  he  had  worked 
there  he  had  seen  people  going  across  the  tracks  on  to  the  streets — 
had  seen  them  all  the  time  for  the  last  seven  years,  men,  women, 
and  children.  The  plaintiff  also  offered  to  prove,  in  effect,  that 
persons  living  near  the  track  west  of  the  depot,  and  other  people, 
men,  women,  and  children,  had,  for  some  years  immediately  before 
the  accident,  been  in  the  habit  of  passing  back  and  forth,  up  and 
down,  on  the  same  pathway  and  in  the  same  direction  where  the 
the  little  girl  went  at  the  time  she  was  hm-t,  and  that  they  had 
been  so  accustomed  to  pass,  daily  and  hourly,  for  several  years ; 
all  of  which  was  excluded,  and  exceptions  taken. 

This  excluded  evidence  tended  to  prove  an  implied  consent  or 
license  on  the  part  of  the  defendant  that  persons  might  pass  on 
foot  along  the  "  switch  path "  and  across  the  side  tracks  to  the 
public  streets;  and  the  mere  fact  that  other  children  had  been 
ordered  off  the  track  would  not  conclusively  prove  that  no  such 
consent  or  license  had  been  granted.  If  such  custom  existed,  and 
men,  women,  and  children  were  daily  and  hourly  passing  over  the 
same  pathway,  it  certainly  had  an  important  bearing,  not  onlv 
upon  tne  question  whether  Bosa  was  guilty  of  contributory  negli- 
gence at  the  time,  but  whether  the  defendants  were  exercising 
ordinary  care  at  the  time.  If  men,  women,  and  children  were 
daily  and  hourly  passing,  the  servants  of  the  defendant  in  charge 
must  have  known  the  fact,  and  hence  were  called  upon  to  exercise 
more  vigilance  and  care  than  though  such  passage  seldom  occurred. 
If  aU  classes  of  people,  men,  women,  and  children,  and  especially 
those  living  up  the  track  in  the  vicinity  of  Bosa's  home,  were 
accustomed  hourly  and  daily  to  pass  over  this  pathway,  then  can 
we  say,  as  a  matter  of  law,  that  there  was  a  lack  of  ordinary  care  in 
Soea  in  attempting  to  do  the  same  thing  ?    Certainly  not,  unless 
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her  tender  years  were  sucli  as  to  impute  negligence  to  her  parents 
for  allowing  her  to  be  upon  the  track  at  all. 

The  case  is  quite  similar  in  principle  to  Johnston  v.  K7.  Co.,  49 
Wis.  529,  [8.  C.  5  N.  W.  Kep.  886,]  where  the  boy  killed  was 
only  six  years  of  age,  and  the  judgment  of  nonsuit  was  reyersed. 
It  has  frequently  been  held  that  a  child  of  tender  years  is  not  to  be 
held  to  the  same  rule  of  care  and  diligence  in  avoiding  the  oonse- 
quences  of  the  negligent  or  unlawful  acts  of  others,  that  is  re- 

?uired  of  persons  of  full  age  and  capacity.  Pennsylyania  R  K 
Jo.  V.  Kelley,  31  Pa.  St.  372;  Ranch  v. ''Lloyd,  31  Pa.  St.  358; 
Qlassey  v.  Ky.  Co.,  57  Pa.  St.  172 ;  Pittsburgh  Ry.  Co.  v.  Cold- 
well,  74  Pa.  St.  421 ;  East  Sagmaw  Rv.  v.  Bohn,  27  Mich.  503 ; 
Belief ontaine  Ry.  v.  Si^der,  18  Ohio  St.  399 ;  Robinson  v.  Cane, 
22  Vt.  213 ;  Raihx)ad  Co.  v.  Stout,  17  Wall,  657 ;  Boland  v.  Ky. 
Co.,  36  Mo.  484 ;  Chicago  Ry.  v.  Gregory,  58  111.  226 ;  McMillan 
V.  Ry.  Co.,  46  Iowa,  231. 

In  Lynch  v.  Nurdin,  1  Q.  B.  29,  the  plaintiff  was  but  seven 
years  ot  age,  and  at  the  time  of  the  injury  was  committing  a  tres- 
pass by  getting  upon  the  defendant's  cart  hitched  to  his  horse,  and 
which  had  been  negligently  left  by  him  in  the  street  unattended, 
and  Lord  Denman,  C.  J.,  said :  '^  Ordinary  care  must  mean  that 
degree  of  care  which  may  reasonably  be  expected  from  a  person  in 
the  plaintiff's  situation,  and  this  would  eyidently  be  yery  small, 
indeed,  in  so  yomi^  a  child.  But  this  case  presents  more  than  the 
want  of  care ;  we  nnd  it  in  the  positive  misconduct  of  the  plaintif 
— an  active  instrument  towards  the  effect."  Page  36.  He  then 
reviews  the  authorities,  and  concludes  that  ^'  for  these  reasons  we 
think  that  nothing  appears  in  the  case  which  can  prevent  the 
action  from  bein^  maintained.  It  was  properly  left  to  the  jnry, 
with  whose  opinion  we  fully  concur."  For  these  reaisons  we  tniii 
the  evidence  offered  was  improperly  excluded,  and  that  no  sach 
want  of  care  was  shown  on  the  part  of  the  plaintiff  as  to  jnstif  j 
the  court  in  taking  the  case  from  the  jury. 

3.  But  counsel  contend  that  the  bill  of  exceptions  is  not  certified 
to  contain  all  the  evidence,  and  that  we  must  therefore  preenme 
that  there  was  other  evidence  not  before  us  which  justified  the 
nonsuit.  The  certificate  is  in  these  words :  "  The  foregoing  is  the 
substance  of  all  the  testimony  given  on  -  the  trial  of  said  action." 
The  learned  counsel  for  the  railroad  company  has  referred  ns  to 
ijuite  a  number  of  Iowa  cases  holding  similar  certificates  insnffi- 
cient.  But  this  is  a  question  of  practice,  and,  with  great  defer- 
ence for  the  Iowa  court,  we  feel  justified  in  following  our  own 
decisions.  Besides,  we  think  the  distinction  made  by  that  court 
is  a  little  too  refined  for  practical  purposes.  Here,  the  trial  jnd^e 
certifies,  in  effect,  that  the  bills  of  exceptions  contains  "  the  sab- 
stance  of  all  the  testimony"  upon  which  he  granted  thenonsnit, 
and  yet  wc  are  asked  to  find  that  he  must  have  granted  it  npon 
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flome  other  testimony.  To  so  hold  would,  in  our  judgment,  disre- 
fxtd  snbstanoe  for  mere  form.  It  would  be  wholly  impracticable, 
if  not  impossible,  for  any  one  to  procure  an  exact  transcript  of 
every  particle  of  testimony  taken  upon  a  triaL  It  must,  at  most, 
be  '^  the  substance  of  all  the  testimony,"  and  a  certificate  going  fur* 
ther  must  necessarily  trench  upon  the  impracticable,  if  not  the 
impossible.  This,  we  tliink,  is  m  harmony  with  the  decisions  of 
this  court,  if  not  supported  by  them,  and  we  must  therefore  hold 
that,  practically,  the  oill  of  exceptions  is  certified  to  contain  all  of 
the  testimony  given  on  the  trial. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial 

See  note,  p.  573. 


MOORB  AND  WiFB 
V. 

Pennsylvania  B.  R.  Co. 

(Adoanee  Ccm.   Fenmylvania.   Jamuary  34,  1889.) 

BailToad  companies  are  not  liable  for  injuries  inflicted  by  passinff  trains 
npon  persons  walking  upon  the  tracks  of  the  company.  Kor  does  it  make 
any  difference  that  those  persons  are  of  tender  years.  Companies  owe  no 
greater  measure  of  duty  to  them  than  to  adults. 

In  an  action  b^  parents  against  a  railroad  company  to  recover  damages  for 
the  death  of  their  child^  they  proved  that  the  deceased  was  killed  by  a  fast 
express  train  while  walking  upon  the  track  of  the  company,  defendant's  road. 
The  child  was  nearly  ten  years  of  age  and  was  bright  and  intelligent.  The 
court,  on  application  of  the  defendant  company,  granted  a  non-suit.  HM^ 
on  error,  that  this  was  not  error. 

Ebbob  to  the  Court  of  Common  Pleas,  Ko.  3  of  Philadelphia 
County. 

Trespass  by  Thomas  Moore  and  Maiy,  his  wife,  against  the 
Pennsylvania  Railroad  Company  to  recover  damages  for  the  death 
of  their  minor  son,  Thomas  B.  Moore,  which  plaintiffs  alleged  was 
caused  by  the  negligence  of  the  defendant  company's  servants. 

On  the  trial  of  the  case  before  Ludlow,  P.  /.,  the  plaintiffs 
proved  the  following  facts :  Thomas  B.  Moore  and  wife  lived  on 
Trenton  avenue,  just  north  of  its  intersection  with  Orthodox 
street,  in  a  populous  suburb  of  the  city  of  Philadelphia.  The 
tracks  of  the  company  defendant  were  laid  upon  Trenton  avenue, 
but  there  was  a  su£5ciently  wide  sidewalk  and  roadway  on  either 
aide  of  the  track  to  accommodate  passengers. 

On  Aj^ril  30, 1879,  between  eight  and  lialfpast  eight  o'clock  in 
the  evening,  Mirs.  Moore  sent  her  son,  Thomas  B.  Moore,  a  bright^ 
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intelligent  lad,  nearly  ten  years  of  age,  to  make  certain  pnrchafieff 
at  a  store  in  Orthodox  street.  He  tnmed  sonthwards  on  Trenton 
avenne  and  began  to  walk  in  that  direction. 

The  only  witness  of  the  accident  which  ensued  testified  that  he 
was  standing  on  the  opposite  side  of  Trenton  avenue  from  that  on 
which  the  boy  was  wiUKin^.  That  he  noticed  a  train  coming  from 
the  south  on  the  track  on  nis  side  of  the  street,  and  just  as  it  got 
abreast  of  him  discovered  the  Cincinnati  Express  approaching  very 
rapidly  from  the  north  on  the  track  on  the  other  side  of  the  street 
That  ne  thereupon  at  once  squatted  to  see  if  the  track  on  the  other 
side  of  the  street  was  clear  and  there  saw  the  boy,  Thomas  6. 
Moore,  walking  southward  along  the  outside  of  the  sleepers,  about 
twenty-five  feet  north  of  a  tele^ph  pole  by  the  side  of  the  tracL 
The  express  then  was  right  on  nim.  In  a  moment  it  struck  him, 
threw  him  against  the  telegraph  pole  above  referred  to  and  killed 
him. 

The  company  defendant  asked  for  a  non-suit,  which  was  granted 
by  the  court  Subsequently  an  application  to  take  off  this  non-suit 
was  refused  by  the  court  in  banc,  whereupon  plaintifb  took  this 
writ,  assigning  for  error  the  ^ranting  of  the  non-suit. 

Mac^gor  J.  Mitchison,  K>r  the  plaintiff  in  error,  cited  Catar 
wessa  B.  K.  Go.  v.  Armstrong,  52  Pa.  St.  282 ;  Penna.  R  E.  Co. 
V.  Kelly,  81  Pa.  St  372 ;  PhSa.  and  Trenton  K.  R.  Co.  v.  Hogan, 
47  Pa.  St  244 ;  Eeeves  v.  Del.  and  Lack,  and  West  R.  R.  Co.,  30 
Penna.  St  454 ;  Phila.  City  R.  R.  Co.  v.  Hassord,  75  Pa.  St.  367 ; 
West  Chester  and  Phila.  Railroad  Co.  v.  McElwee,  67  Pa.  St  311  j 
Pa-  R.  R.  Co.  V.  Ackerman,  74  Pa.  St  265 ;  B.  and  C.  R.  R.  Co. 
V.  Fryer,  30  Md.  47 ;  Beers  v.  Housatonic  R.  R.,  19  Conn.  566; 
Robinson  v.  Cone,  22  Vt  225 ;  Pendrill  v.  Second  Ave.  R.  B. 
Co.,  43  How.  409 ;  Johnson  v.  Bremer,  61  Smith,  58 ;  T.  and  W. 
R.  R.  Co.  V.  Harman,  47  Dl.  278 ;  Daly  v.  Norwich  and  Worces- 
ter R.  R  Co.,  25  Conn.  595 ;  Penna.  K.  R  Co.  v.  Lewis,  79  Pa. 
St  43. 

Hon.  Wayne  MacVeagh,  for  the  defendant  in  error,  cited  Caul^ 
V.  Pitts,  Cinn.  and  St.  Louis  R.  R  Co.,  2  Am.  and  Eng.  R.  B. 
cases,  4. 

Jan.  23,  1882,  The  Court :  The  only  evidence  in  this  case  as  to 
the  position  of  the  deceased  when  he  was  struck  was  that  given  by 
the  plaintife'  witness.  He  testified  :  "  The  boy  was  on  the  outer 
side,  on  the  end  of  the  sleepers,  walking  at  twenty  to  twenty-five 
feet  north  of  the  telegraph  pole ;  he  was  walking  from  sleeper  to 
sleeper  when  I  saw  him ;  it  was  about  a  second  of  time  from  my 
sight  of  him  when  he  was  struck."  He  also  said  "  the  lad  was 
twenty  or  twenty-five  feet  north  of  telegraph  pole  when  stnick 
.  .  .  walking  on  outer  edge  of  sleeper  toward  Orthodox  street 
Trees  are  planted  in  front  of  nouses ;  tnere  is  a  sidewalk  and  trees 
outside ;  tnere  is  a  three  or  three  and  a  half  foot  walk  for  passen 


XOOBE  V.  PENNSYLVANIA  B.  B.  00.  671 

gers  to  Orthodox  street."  At  another  place  he  testified,  "  I  squat- 
ted down  to  look  under  train  mnning  up  and  saw  boy  on  outer  end 
of  sleepers  walking ;  the  train  then  was  right  on  him ;  train  struck 
him."  The  foregoing  being  the  only  testimony  as  to  what  the  boy 
was  doing  at  the  moment  he  was  struck,  it  was  affirmatively  estab- 
lished and  entirely  undisputed  that  the  deceased  was  walking  on 
and  along  the  track  at  the  time  of  the  accident.  He  was  not  on 
the  track  at  a  public  crossing,  nor  was  he  in  the  act  of  crossing.  It 
is  true  that  the  railroad  track  at  this  place  was  laid  upon  the  bed  of 
a  public  street,  and  hence  the  right  to  cross  it  was  not  limited  to 
the  highway  or  street  crossings.  But  the  boy  was  walking  aloTiff 
the  track,  and  not  across  it,  wnen  he  was  struck.  This  he  clearly 
had  no  right  to  do.  There  was  an  ample  sidewalk  and  roadway  for 
all  foot  passengers  and  others  desiring  to  proceed  in  the  same  direc- 
tion with  the  railroad.  The  boy  was  sent  on  an  errand  to  a  store 
-on  Orthodox  street.  He  had  not  yet  reached  that  street,  but  was 
going  toward  it.  Instead  of  walking  on  the  foot-walk  at  the  side 
of  the  street,  or  even  in  the  roadway  until  he  reached  Orthodox 
street,  and  then  crossing  the  railroad  track,  he  appears  to  have  di- 
verged from  both,  if  he  was  at  any  time  upon  either,  and  of  that 
there  is  no  evidence,  and  walked  upon  the  croes-ties  of  the  railway. 
This,  at  least,  is  all  that  appears  in  the  testimony  given  by  the 
plaintiffs,  of  which  there  is  no  contradiction.  Of  course,  in  such 
circumstances  he  was  a  trespasser,  and  not  only  put  himself  in  peril 
by  his  rashness,  but  also  enaangered  the  safety  of  any  passing  train, 
and  the  lives  of  passengers,  we  have  so  frequently  held  that  in 
such  circumstances  there  can  be  no  recovery,  that  it  is  unnecessary 
to  quote  the  authorities.  As  the  testimony  was  entirely  xmdis- 
puted,  it  was  the  duty  of  the  court  to  pass  upon  it,  which  they  did 
V  directing  a  non-gDlt  In  tliis  there  was  nrerror.  The  cii^um. 
stance  that  the  trespasser  in  this  instance  was  a  boy,  ten  years  of 
a^,  cannot  affect  the  application  of  the  rule.  The  defendant  owed 
him  no  greater  duty  than  if  he  had  been  an  adult  They  are  not 
subject  to  an  obligation  to  take  precautions  against  any  class  of 

Sirsons  who  may  walk  on  and  along  their  trac^.  In  Eailroad  v. 
ummell,  8  Wr.,  the  rule  was  applied  to  the  catee  of  a  child  seven 
vears  old.  And  so,  also,  in  the  latest  case  of  the  kind  that  has  been 
before  us,  Cauley  v.  Railroad,  2  Am.  and  Eng.  R.  R.  Cas.,  4,  the 
rule  was  in  no  wise  relaxed,  although  the  person  injured  was  a  boy 
of  tender  vears.  In  the  first  of  these  cases  we  used  the  following 
language,  navin^  reference  to  the  facts  in  evidence :  "  But  if  the 
use  of  a  railroad  is  exclusively  for  its  owners  or  those  acting  under 
them,  if  others  have  no  right  to  be  upon  it,  if  they  are  wrong 
doers  whenever  they  intrude.  The  parties  lawfullv  usin^  it  are 
under  no  obligations  to  take  precautions  against  possible  injuries  to 
intruders  upon  it.  Ordinary  care  they  must  be  neld  to ;  but  they 
have  a  right  to  presume  and  act  on  tne  presumption  tiiat  those  in 
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the  yicinity  will  not  violate  the  laws ;  will  not  trespaas  upon  the 
right  of  a  clean  track  ;  that  even  children  of  tender  a^^  will  not 
be  there,  for  though  they  are  personally  irresponsible^  Ihej  cannot 
be  upon  the  railroad  witnont  a  culpable  violation  of  duty  by  their 
parents  or  guardian.  Precaution  is  a  duty  only  so  far  as  tnere  is 
reason  for  apprehension.  No  one  can  complain  of  want  of  care  in 
another  where  care  is  only  rendered  necessary  by  his  own  wrongful 
act.  This  language  is  entirely  appropriate  to  the  present  case,  with 
the  added  force,  derived  from  the  testimony  of  one  of  the  plamti& 
that  the  deceased,  his  sod,  was  a  bright,  intelligent  boy,  strong  and 
healthy,  and  of  rather  exceptional  capacity,  and  nearly  ten  years  of 
age.  If  tiie  rule  against  trespassers  on  railway  tracks  is  made  to 
depend  upon  the  intelligence  and  age  of  the  trespassers  it  is  easj 
to  see  that  tiie  law  upon  mat  subject  will  verjr  soon  become  involved 
in  inextricable  confusion.     Seeing  no  error  in  this  record— 

The  judgment  is  affirmed. 

Opinion  l)y  Gbeek,  J. 

Tbunkey  and  Stevettb,  J.  S.,  dissent. 

The  questions  raised  in  this  case  are  very  simple  and  do  not  require  eUbonto 
discussion,  The  following  note  will  therefore  be  little  more  than  a  ccXkdr 
ion  of  the  most  important  cases  bearing  upon  those  points  in  order  to  fa- 
cilitate the  student  in  examining  them. 

It  seems  clear  that  a  railroad  company  is  not  liable  for  injuries  inflicted  bj 
passing  trains  upon  persons  who  are  waUdng  on  the  track  of  the  oompttj 
and  who  are  therefore  simply  trespassers,  unless  of  course  the  Injury  be  in- 
^cted  wantonly  and  through  gross  negligence. 

Pittsburarh  Ft  W.  and  G.  R  Co.  v.  Collins,  87  Past  405 ;  T^rre  Hants  and 
Md.  R  R.  Co.  f>.  Graham,  46  Md.  289;  Illinois  Cent.  R  R  Go.  f. 
Hall,  72  HI.  222;  HI.  Cent.  R  R  Co.  «.  Hetherington,  88  BL  510; 
McCarty  «.  Del.  and  H.  C.  Co.,  17  Hun,  74;  Kansas  Pac.  R  Ca  «. 
Ward,  4  Col.  80;  Rothe  e.  Mil  and  St  P.  R  Co.,  21  Wise.  256;  C<^gswe]l  ff. 
Oregon  Cent  R.  R.  Co.,  6  Oreg.  417;  O^Donnel«.  Mo.  Pac.  R  RCo.,  7  Mo. 
App.  190;  Lang  «.  HoUiday  Creek  R  R  Co.,  42  Iowa  677;  Van  Schaeck  ff. 
Hudson  River  Ry.  Co.,  43  N.  Y.  527;  Richmond  and  D.  R  R  Co.  «.  An- 
derson, 81  Gratt,  812;  Houston  and  Texas  Cent.  R  R  Co.  «.  Smith,  52  Tex. 
178. 

Nor  does  it  make  any  difference  that  the  person  may  happen  to  be  a  chfld 
of  tender  years;  for  the  railroad  company  cannot  reasonaoly  be  expected  to 
provide  against  the  contingency  of  trespasses  by  them  any  more  than  sgainflt 
the  contingency  of  trespasses  by  adults. 

Phila.  and  Read.  R  R  Co.  e.  Hummell,  44  Pa.  St  875;  Morriflseyv. 
Eastern  R.  R  Co.,  126  Mass.  877;  Bulger  e.  Albany  R  R.  Co.,  42  K.  Y.  459; 
Johnson  «.  Boston  and  Me.  R  R.  Co.,  125  Mass.  75;  McEenna«.  N.  T.  Cent 
and  H.  R  R  R  Co.,  8  Daly  (N.  T.)  804;Frick  «.  St  L.,  E.  C.  and  N.  RGa, 
5  Mo.  App.  485;  Walters  v.  Chicago,  R  L  and  P.  R  Co.,  41  Iowa  71;  Citi- 
sens  St  R  W.  Co.  v.  Carey,  56  Md.  896;  Meyer  v.  Midland  Pacific  R  Co, 
2  Neb.  819;  Manly  «.  Wilmington  and  M.  R  Co.,  74  N.  C.  655;  Schwier  t. 
N.  Y.  Cent  and  H.  R  Ry.  Co.,  15  Hun,  572. 

All  difficulties  of  this  sort  are,  however,  removed  where  as  in  the  proBest 
case  the  child  is  shown  to  be  of  sufficient  age  and  understanding  to  be  aware 
of  the  danger  of  trespassing.  For  the  court  will  always  hold  children  bound 
to  exercise  discretion  in  proportion  to  their  years  and  intelligenoe.  If  ^taej  do 
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not  ezercue  such  diflcretion  they  or  their  parents  cannot  recover  for  injuries 
done  them. 

Borke  «.  Broadway  and  Seventh  Ave.  R.  R.  Co.,  49  Barb.  629;  Smith  9. 
O'Connor,  48  Pa.  St.  218;  Bait.,  etc.,  R.  R.  Co.  v.  Brenig,  25  Md.  878;  St. 
Paul«.Eeeby,  8  Minn.  254;  Drew«.  Sixth  Ave.  R.  R.  Co.,  26  N.  Y.  49; 
Ewen  V.  Chicago  and  N.  W.  R  Co.,  88  Wise.  618 ;  McMahon  «.  New  York, 

83  N.  Y.  642;  Ihl.  «.  Forty  second  St.  and  G.  St.  P.  R.  Co.,  47 N.  Y.  817; 
Reynolds  «.  K.  Y.  Cent,  and  Hudson  Riv.  R.  R  Co.,  58  N.  Y.  248;  Ostettag 
9,  Pacific  R  R  Co.,  64  Mo.  421;  Nagle  v.  Allegheny  Valley  R  R  Co.,  88 
Pa.  St.  85;  Haas«.  Chicago  andN.  W.  Ry.  Co.,  41  Wise.  41 ;  Pittsburgh,  Ft. 
W.  and  Chic.  R  R  Co.  «.  Bumstead,  48  111.  221 ;  Donoho  t.  Tulcan  Iron 
Works,  7  Mo.  Apj).  447. 

As  to  the  proprielyof  ^rrantinff  a  nonsuit  in  the  principal  case,  no  doubt 
can  be  entertained.  This  is  clearly  the  proper  cause  where  the  plaintiffs  own 
case  discloses  such  a  state  of  facts  as  does  not  entitle  him  to  recover. 

The  following  are  among  the  latest  cases  on  this  point : — 

Maasoth  v.  Del.  and  H.  C.'Co.,  64  N.  Y.  624;  CordeU  «.  K.  Y.  Cent,  and 
H.  R  R  Co.,  58  N.  Y.  451 ;  Del.  Lack,  and  W.  R  R  Co.  «.  Toffey,  9  Vroom, 
525;  Bonnell  «.  Del.  Lack,  and  W.  R  R  Co.,  10  Vroom  189;  Allyn  v.  Boston 
and  Alb.  R  R  Co.,  105  Mass.  77;  Brooks  v.  Somerville,  106  Mass.  271; 
Murphy  «.  Chicago  R  L  and  P.  R  Co.,  45  Iowa  661 ;  Lake  Shore  and  M. 
8.  R  Co.  «.  Miller,  25  Mich,  274;  McMahon  «.  Northern  Central  Ry.  Co., 
89  Md.  488;  EUisv.  Gt  West.  R  R  Co.,  L.  R  9  C.  P.  551;  Schierhold  v. 
North  Beach  and  M.  R  Co.,  40  Cal.  447;  Cohen  9.  Eureka  Ry.  Co.,  14  Neb. 
376;  Brown  «.  R  R,  58  Me.  884;  Trow  v.  R  R,  24  Vt.  487;  Maretta,  etc., 
R  R  «.  Porkaley,  24  Ohio  St.  48;  McGuilken  «.  R  R  Co.,  50  Cal.  7;  Flem- 
mg  9.  R  R  Co.,  49  Cal.  258. 

See  for  some  strictures  upon  the  disposition  of  the  Pennsylvania  courts  to 

rmt  nonsuits.    The  note  to  Smith  «.  Hestoe,  Mantua  and  Fairmount  Pass. 
R  Co.,  2  Am.  Ain>  Eng.  R  R  Cab.  12. 

In  the  view  of  the  principal  case  taken  by  the  court,  the  negligence  of  the 
r  company  defendant  became  a  matter  of  no  moment.    That  it  was  negligent 
in  running  its  train  at  a  great  speed  through  the  populous  streets  of  a  mu- 
nicipality cannot  be  doubted* 

Toledo,  etc.,  R  R  Co.  «.  Deacon,  68  HI.  91;  c.  f.  Pacific  R  R.  Co.  o. 

Houts,  12  Eans.  828;  Reeves  «.  R.  R  Co.,  80  Pa.  St.  454  and  video  contra; 

Plaster  9.  Railway  Co.,  55  Iowa  449;  McEonkey  «.  R  R  Co.,  40  Iowa  205. 

A  municipality  may,  it  would  seem,  pass  ordnances  regulating  the  rate  of 

speed  of  trains  through  its  streets. 

Donnaha  v.  State,  8  Sm.  and  M.  649;  R.  R  Co.  «.  Bu£Ealo  5  Hill  (N.  Y.) 
209;  Richmond  R.  R  Co.  9.  Richmond,  96  U.  S.  621;  Whitson  v,  Franklin, 

84  Md.  892;  C.  B.  and  Q.  R  R  Co.  «.  Haggerty,  67  111.  118;  C.  R  L  and 
P.  R  R  Co.  9.  Reidy,  66  111.  48. 

And  a  failure  on  the  part  of  the  company  to  comply  with  the  re<;[uirement8 
of  such  an  ordinance  may  be  put  in  evidence  to  constitute  portion  of  the 

r>f  of  negligence.  Dillon  on  Munic.  Corp.  {718  note.  See  Jetter  «. 
R,  2  Alb.  R  (N.  Y.)  458;  Massoth  «.  R  R,  64  N.  Y.  424; 
Bait  and  Ohio  R  R  «.  State,  29  Md.  252;  Rock  Island,  etc.,  R  R  Co.  «. 
Reedy,  66  111.  44.  See  also  note  to  Phila,  and  Reading  R  R  Co.  «.  Boyer, 
8  Am.  and  Eng.  R  R  Cas.  188. 
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The  Baltihobe  axd  Potomac  B.  R.  Co. 

V. 

State  of  Mabylanb,  xuae  of  Gbobge  W.  Staxsbuby. 

(65  Maryland  BeporU,  648.     Oeeo&er  29,  1880.) 

What  constitutes  negligence  is  generally  a  question  of  fact,  and  as  snch  is 
usually  submitted  to  the  jury;  the  Courts  being  reluctant,  where  the  facts 
are  complicated,  and  inferences  are  to  be  drawn,  and  the  eTidence  is  oontn* 
dictory,  to  withdraw  such  questions  from  their  decision. 

But  it  being  the  province  of  the  Court  to  determine  the  legal  sufficiency  of 
evidence,  it  sometimes  becomes  their  duty  (where  the  main  facts  are  uncoo- 
troverted)  to  decide  whether  the  facts  offered  in  evidence  are  such  as  would 
constitute  such  negligence  in  law  as  would  debar  the  plaintiff's  right  to  ^^ 
cover. 

Where  the  uncontroverted  cTidence  proved  that  the  deceased,  (to  recover 
damages  for  whose  death  the  defendant  was  sued,)  was  improperly  on  the 
track  of  the  defendant,  that  he  voluntarily  exposed  himself  to  the  pcffil,  with 
full  knowledge  of  the  risk,  and  might,  if  he  had  used  his  eyes  and  ears,  have 
seen  and  heard  the  approaching  train,  long  before  it  struck  him;  and  the 
only  material  conflict  of  evidence,  was  as  to  the  giving  of  the  signals  upon 
the  approach  of  the  cars,  it  was  £Md: 

That  the  deceased,  having  directly  contributed  to  his  own  death,  the  plain- 
tiff had  no  cause  of  action,  and  it  was  error  to  reject  a  prayer  of  the  ddfend- 
ant  to  that  effect. 

Appeal  from  the  Circuit  Court  for  Baltimore  County. 
The  case  is  stated  in  the  opinion  of  the  Court 
Exception. — ^At  the  trial  the  plaintiff  offered  the  two  following 
prayers : 

1.  If  the  jury  find  from  the  evidence,  that  on  or  about  the  19th 
day  of  June,  1876,  Albert  Stansbury  was  killed  by  the  locomotive 
and  cars  of  the  defendant,  while  operated  by  its  agents  on  its  road, 
and  that  the  equitable  plaintiff,  to  wit,  Goorge  nT.  Stansbury,  is 
related  to  him  in  the  manner  set  forth  in  the  declaration,  and  that 
the  said  killing  resulted  directly  from  the  want  of  ordinary  care 
and  prudence  on  the  part  of  the  agents  of  the  defendant,  and  not 
from  the  want  of  sucn  care  and  prudence  on  the  part  of  the  de- 
ceased as  ought,  xmder  all  the  circumstances  of  the  case,  to  have 
been  reasonably  expected  from  one  of  his  age  and  intelligence,  nor 
from  the  want  of  ordinary  care  and  prudence  on  the  part  of  his 
parents,  or  either  of  them,  directly  contributing  to  the  misfortone, 
then  their  verdict  must  be  for  the  plaintiff. 

2.  Even  if  the  jury  do  believe  that  the  said  Albert  was  gnilty  of 
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the  want  of  such  care  and  prudence,  as  on^bt,  under  all  the  cir- 
cumstances of  the  case,  to  have  been  reasonaoly  expected  from  one 
of  bis  age  and  intelligence,  in  lying,  or  sitting  ^one,  or  near  the  rail- 
road track  of  the  dej^ndant,  or  that  his  parents  (or  either  of  them) 
were  guilty  of  the  want  of  ordinary  care  and  prudence  in  allowing 
him  to  attend  to  the  cows,  in  the  manner  testified  to  by  the  witnesses ; 
still,  if  they  further  find  that  the  agents  of  the  defendant  did  not 
keep  a  reasonable  look-out,  and  did  not  give  reasonable  and  usual 
signalsof  the  train's  approach,  and  did  not  exercise  ordinary  care  and 
prudence  in  the  running  of  the  train ;  and  that  if  they  had  kept 
a  reasonable  look-out,  and  had  ^ven  reasonable  and  usual  signals 
of  the  train's  approach,  and  had  exercised  ordinary  care  and  pru- 
dence in  the  running  of  the  train,  the  killing  would  not  have  oc- 
curred, their  verdict  must  be  for  the  plaintiS,  provided  they  find 
the  other  facts  set  out  in  the  first  prayer  of  the  plaintiff. 
And  the  defendant  offered  the  six  following  prayers  : 

1.  If  the  jury  shall  find  that  the  deceased  nad  the  intelligence, 
experience  and  capacity  to  take  care  of  himself,  and  knowledge  of 
defendant's  road,  testmed  to  by  his  father,  and  was  killed  under 
the  circumstances  and  in  the  mode  testified  to  by  the  witness, 
Mrs.  Schimmenant,  or  in  the  mode,  and  under  the  circumstances 
testified  to  by  the  defendant's  engineer,  then  there  was  such  con- 
tributory negligence,  on  the  part  of  the  deceased,  as  will  prevent, 
under  the  circumstances  of  this  case,  the  recovery  of  the  plaintiff, 
and  the  verdict  of  the  jury  must  be  for  the  defendant. 

2.  That  there  is  no  sufficient  evidence  that  the  injury  to  the 
deceased  was  caused  by  the  negligence,  or  the  want  of  ordinary 
care,  on  the  part  of  the  defendant,  or  its  agent,  and  that,  therefore, 
the  verdict  of  the  jury  must  be  for  the  defendant. 

3.  That  the  rules  of  the  defendant,  offered  in  evidence  by  the 
plaintiff  in  reference  to  the  ringing  of  the  bell  and  blowing  the 
whistle  when  approaching  a  road  crossing,  are  designed  to  give 
notice  to  those  using  such  road,  and  therefore  the  jury  are  not  to 
take  the  same  into  consideration  in  determining  whether  the  agents 
of  the  defendant  were  guilty  of  negligence  or  the  want  of  ordmary 
care  on  the  occasion  of  the  injury  to  the  deceased. 

4.  If  the  jury  shall  find  from  the  evidence  that  the  deceased,  at 
the  time  of  the  injuries  to  him,  had  the  intelligence,  capacity  for 
taking  care  of  himself,  experience  and  knowledge  of  defendant's 
railroad,  as  testified  to  by  his  father  and  the  witness,  Mrs.  Schim- 
menant,  and  that  on  the  day  in  question  he  was  sitting  or  lying  on 
the  bank,  alongside  of  and  near  to  the  track  of  the  defendant's  road, 
at  a  point  about  one  hundred  or  one  hundred  and  fifty  feet  from 
the  crossing  of  the  Sulphur  Spring  Road,  and  on  the  engineer's 
side  of  the  track,  and  that  the  engineer  was  using  ordinary  care  in 
keeping  a  look-out  ahead  as  he  was  approaching  the  said  point,  and 
was  the  first  person  in  charge  of  the  train  to  see  the  deceased,  and 
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that  when  80  seen  he  was  in  a  position  in  which  he  wonld  not  bare 
been  stmck,  and  that  as  soon  as  the  said  engineer  discovered  the 
position  of  the  deceased,  he  at  once,  and  as  soon  as  it  was  possible 
to  do  so,  did  all  he  could  to  stop  the  train  by  applying  the  air- 
brake and  reversing  his  en^ne,  and  also  as  soon  as  posfiible, 
sounded  his  alarm  whistle,  and  that,  notwithstanding  such  efforts, 
the  deceased  was  struck  by  the  pilot  of  the  engme,  then  the 
plaintifi  is  not  entitled  to  recover,  although  the  jury  shall  find  froin 
the  evidence  that  no  bell  was  mn^  nor  -miistle  sounded  as  a  signal 
of  approach  to  the  said  road  crossing. 

5.  If  the  jury  shall  find  from  the  evidence  the  facts  set  forth  in. 
the  defendant's  fourth  prayer,  and  that  when  the  en^eer  of  the 
defendant's  train  first  mscovered  the  deceased  and  his  companion 
they  were  lying  alongside  of  the  track,  and  in  a  position  in  which 
they  were  clear  of  the  eneine  and  cars,  and  that  when  he  so  firet 
discovered  them  he  thought  they  were  asleep,  and  shall  also  find 
that  when  he  so  first  discovered  them  they  were  objects  lying  on 
the  bank  alongside  of  the  track,  he  could  have  stopped  the  train 
before  reaching  them,  vet  the  plaintiff  is  not  entitled  to  recover; 
provided  the  jury  shall  find  that  as  soon  as  the  said  engineer  dis^ 
covered  that  said  objects  were  boys,  he  did  all  he  could  by  the  ap- 
plication of  his  air-brake  and  the  reversal  of  his  engine,  and  giving 
alarm  whistle  to  avoid  striking  said  boys ;  and  provided  they  shall 
also  find  the  said  deceased  haa  the  intemgenoe,  experience,  capacity 
to  take  care  of  himself,  and  knowledge  of  defendant's  railroad,  tes- 
tified to  by  his  father,  and  had  been  sent  by  his  mother  to  keep  his 
father's  cows  from  the  railroad,  and  was,  as  said  train  was  approach- 
ing, sitting  or  lying  alongside  of  said  track,  and  so  close  to  it  as  to 
be  struck  by  the  passing  engine,  or  got  up  from  the  position  in 
which  he  had  been  sittmg  or  lying,  clear  of  the  track;  and  went 
against  the  engine  as  it  was  passing,  and  was  struck. 

6.  If,  under  the  instructions  of  the  court,  the  jury  should  find  a 
verdict  for  the  plaintiff,  then,  in  assessing  the  dam^es,  they  are 
not  to  take  into  consideration  the  mental  pain  and  suffering  oi  the 
said  George  W.  Stansbnry,  in  consequence  of  the  death  of  the  said 
Albert,  and  are  not  to  give  against  the  defendant  vindictive  dam- 
ages, but  are  to  give  to  the  plaintiff  for  the  use  of  the  said  George 
W.  Stansbnry,  such  sum  oi  money  as  they  may  believe,  from  all 
tlie  evidence  in  the  cause,  will  be  an  adequate  compensation  to  him 
for  the  loss  of  his  said  son's  services  from  the  time  of  his  de&th,  to 
the  period  when,  if  he  had  lived,  he  would  have  attained  the  age 
of  twenty-one  years.  ^ 

The  court,  (Grason  and  Telloit,  J.)  granted  the  plaintiffs 
prayers,  as  also  the  defendant's,  except  its  first  and  second,  which 
were  rejected.  The  defendant  excepted,  .and  prosecuted  this  ap- 
peal, the  verdict  and  judgment  having  been  for  the  plaintiff. 
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The  cause  was  a^ed  before  Bastol,  G.  J.,  Bowib,  Milleb, 
Alvet  and  Ibving,  J. 

Bernard  Carter,  for  the  appellant. 
James  A.  L.  McClnre,  for  the  appellee. 

Bowie,  J.  delivered  the  opinion  of  the  court. 
The  cause  of  action  in  this  case  is  the  death  of  the  appellee's  son 
bj  collision  with  tiie  cars  of  the  appellant.  The  appellee  offered 
evidence  tending  to  proye  that  his  son,  a  lad  about  twelve  years  of 
age,  on  the  19th  of  June,  1876,  whilst  sitting  or  lying  down  with 
a  companion,  on  the  edge  of  the  embankment  of  the  appellant's 
railroad,  ^'  just  at  the  end  of  the  cross-ties,"  watching  the  cows  of 
his  father,  was  struck  by  the  engine  of  a  train  of  the  appellant, 
without  warning  and  killed ;  that  no  notice  was  given  oi  the  ap- 
proach of  the  train  by  blowing  the  whistle ;  that  the  railroad  passes 
through  the  land  of  the  appellee,  who  was  engaged  in  the  milk 
business,  and  the  boy  who  was  killed  drove  his  wa^n,  and  when 
at  home  watched  the  cows  grazing  in  the  meadow  oi  his  father  ad- 
joining the  railroad,  to  k«ep  them  off  of  it,  and  was  so  engaged 
when  the  accident  occurred. 

It  was  further  proved,  that  the  railroad  track  at  the  place  of  the 
accident  and  for  the  distance  of  half  a  mile,  was  perfectly  straight, 
open  and  nnobstructed  in  view ;  that  the  grade  was  upward,  the 
hour  about  3  p.  m.  ;  the  boy  was  intelligent,  and  capable  of  man- 
aging a  horse  and  wagon. 

On  the  part  of  the  appellant,  evidence  was  offered  tending  to 
prove  that  the  train  was  an  express,  running  at  the  rate  of  thirty- 
nve  miles  per  hour;  that  the  engineer  was  on  the  look-out,  that  he 
blew  the  whistle  at  the  simal  post  as  they  approached  the  Sulphur 
Spring  Station  (near  which  the  accident  occurred^  and  jdid  not  see 
the  children  until  it  was  too  late  to  stop  the  train ;  when  he  saw 
them,  the  one  killed  was  on  his  hands  and  knees  moving  towards 
the  track. 

From  this  synopsis  it  is  apparent  the  liability  of  the  appellant 
depends  upon  the  question  wnether  the  injury  was  causea  oy  the 
want  of  due  care  upon  the  part  of  tiie  appellant  or  by  the  negli- 
gence of  the  son  of  the  appellee? 

The  prayers  submitted  on  the  part  of  the  appellee  maintained 
substantially  the  following  propositions : 

Ist.  K  the  death  of  the  ooy  resjolted  directly  from  the  want  of 
ordinary  care  and  prudence  on  the  part  of  the  defendant's  agents, 
and  not  from  the  want  of  care  and  prudence  on  the  part  of  the 
deceased,  directly  or  indirectly,  contributing  to  the  misfortune, 
then  the  verdict  must  be  for  the  plaintiff. 

2ndlj*  If  the  deceased  was  guilty  of  the  want  of  such  care  as 
ought  under  all  the  circumstances  of  the  case  to  have  been  expected 
4  A.  ^t  E.  R  Ca&-^7 
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of  him,  still,  if  the  aj^nts  of  the  defendant  did  not  keep  a  TeaBon- 
able  look-out,  and  did  not  p^vo  the  usual  and  reasonable  signals  of 
the  train's  approach,  and  did  not  exercise  ordinary  care  in  me  run- 
ning of  the  train,  by  the  use  of  which  the  accident  would  not  hare 
occurred  or  might  have  been  avoided,  the  verdict  must  be  for  the 
plaintiff. 

The  appellant's  prayers  virtually  affirmed, 

1st  That  there  was  such  contributory  nesli^nce  on  the  part 
of  the  deceased  as  deprived  the  appellee  of  dlri^ht  of  recoveiy. 

^d.  That  there  was  no  legaOy  sufficient  evidence  to  be  sub- 
mitted to  the  jury  that  the  injury  was  caused  by  the  negligmoe  or 
want  of  ordinary  care  of  the  defendant's  agents. 

The  effect  of  these  prayers,  if  granted,  would  have  been  to  with- 
draw the  case  from  the  consideration  of  the  jury,  and  to  decide  it 
by  the  court,  as  upon  a  demurrer  to  evidence. 

The  refusal  of  the  prayers  of  the  defendant,  and  the  granting  of 
those  of  the  plaintiff,  is  the  ground  of  this  appeal. 

There  are  two  classes  of  cases  of  negligence,  in  one  of  which  the 

auestion  is  submitted  to  the  jury,  and  in  the  other,  it  is  decided  by 
lie  court 

It  is  difficult  in  many  cases  to  determine  to  which  tribunal  the 
question  of  negligence  belongs,  so  close  is  the  resemblance  in  numy 
of  their  features  and  so  minute  the  difference  of  circumstances; 
yet  the  distinction  is  well  established,  and  the  most  recent  decisions 
of  this  court,  sustained  by  the  authority  of  other  tribunals,  English 
and  American,  seem  to  include  the  present,  as  a  question  of  law. 

What  constitutes  negligence  is  generally  a  question  of  fact,  and 
as  such  is  usuallv  submitted  to  the  jury ;  the  Courts  being  reluct- 
ant where  the  facts  are  complicated  and  inferences  to  1^  drawn 
and  the  evidence  contradictory  to  withdraw  such  questions  from 
their  decision.  Price's  Case,  29  Md.  420 ;  Fryer's  Case,  30  Md. 
47;  Trainor's  Case,  83  Md.  542;  Mulligan's  Case,  45  Md.  486. 

But  it  being  the  province  of  the  Court  to  determine  the  1^ 
sufficiency  of  evidence,  it  sometimes  becomes  their  duty  (where 
the  main  facts  are  uncontro verted)  to  decide  whether  the  facts 
offered  in  evidence  are  such  as  would  constitute  such  n^ligence 
in  law  BS  would  debar  the  plaintiff's  right  to  recover.  TWlldnson's 
Case,  30  Md.  224;  Andrew's  Case,  39  Case,  Md.  329.  In 
Fitzpatrick's  Case,  35  Md.  32,  it  was  said  by  this  Court  that  many 
cases  could  be  suggested  where  the  question  of  negli^nce  (of  a 
railroad  company  sued  for  damages  for  injuries  sustamed  by  its 
alleged  negligence)  could  properly  be  one  of  law  for  the  Conrt, 
though  they  are  not  of  frequent  occurrence ;  such  cases  always 
present  some  prominent  and  decisive  act  in  regard  to  the  effect  and 
character  of  which  no  room  is  left  for  ordinary  minds  to  differ. 

Again,  in  38  Md.  588,  it  was  held  that  l^al  insufficiency  of 
evidence  to  prove  negligence  "  is  a  question  of  law  of  which  the 
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Conrt  is  the  exelnfiiye  judge ;  and  cases  do  oocnr  where  the  proof 
of  negligence  is  so  slight  and  inconclusive  in  its  nature  as  to  demand 
from  the  court  an  instruction  as  to  its  legal  insufficiency  to  prove 
negligence  in  order  to  prevent  the  jury  from  indulging  in  wild 
specmation  or  irrational  conjecture.''  Lewis'  Case,  88  Md«  588 ; 
Andrew's  Case,  39  Md.  329. 

The  supreme  Couit  of  Massachusetts  in  the  case  of  Butterfield 
V,  Western  Eailroad  Corporation,  10  Allen  532,  conmienting  on 
the  facts  of  that  case,  and  the  province  or  duty  of  the  Court  in 
such  cases  remarks : 

''By  due  care  is  meant  reasonable  care  adapted  to  the  circum- 
stances of  the  case.  The  crossing  of  a  place  known  to  be  danger- 
ous, as  a  railroad  track  frequently  is,  oy  reason  of  the  passing 
trains,  reasonably  requires  a  hign  degree  of  watchfulness  and 
attention.  Before  attempting  to  cross,  a  man  should  make  a  rea- 
sonable use  of  his  sense  of  si^t  as  well  as  of  hearing  in  order  to 
ascertain  whether  he  will  expose  himself  to  a  collision.  If  he  fails 
to  nse  his  senses  without  reasonable  excuse,  he  fails  to  use  reason- 
able care,"  and  in  support  of  this  position,  refers  to  Shaw  v. 
Boston  &  Worcester  jK.  R.,  8  Gray,  73;  Warren  v.  Fichburg  E. 
E.,  8  Allen,  227 ;  Commonwealth  v.  Fichbui^  R  R,  Ibid.  189  ; 
Stevens  v,  Oswego  R  E.,  18  N.  Y.  422. 

Referring  to  the  submission  of  the  evidence  to  the  jury,  the 
Court  declares,  that  "  in  Toomey  v.  The  London,  etc.,  R  R.,  3  C. 
B.,  (N.  S.)  146,  it  was  said,  that  a  mere  scintilla  of  evidence,  is  not 
sufficient  to  authorize  a  Judge  to  submit  the  question  of  the 
defendant's  negligence  to  a  jury;  but  there  must  be  evidence 
upon  which  a  jury  may  reasonably  and  properly  infer  that  there 
was  negligence  on  his  part."  In  the  latest  case  upon  this  subject, 
this  Court  held  ^^  it  was  incumbent  on  the  plaintiff  to  prove  that 
the  injury  was  caused  entirely  by  the  negligence  or  default  of  the 
defendant's  agents,  and  it  must  not  appear  from  the  evidence  that 
want  of  ordinary  care  and  prudence  on  the  part  of  the  deceased 
directly  contributed  to  the  cause  of  death,"  citing  Foy's  Case,  47 
Md.  76 ;  Lewis'  Case,  38  Md.  599 ;  Northern  Central  R.  R.  Co. 
u  State,  nse  of  Burns,  ante  113.  The  uncontroverted  evidence  in 
this  case  proves  that  the  deceased  was  improperly  on  the  track  of 
tlie  defendant,  that  he  voluntarily  exposed  nimself  to  the  peril, 
with  full  knowledge  of  the  risk,  and  might,  if  he  had  used  his  ears 
and  eyes,  have  heard  and  seen  the  approaching  train,  long  before 
it  struck  him ;  thus  directly  contributing  to  his  own  death. 

The  only  material  conflict  of  evidence  in  the  present  instance  is 
as  to  the  giving  of  the  signals  upon  the  approach  of  the  cars,  as  to 
which  the  knguage  of  the  Supreme  Court,  in  the  case  of  Houston, 
95  U.  S.  701,  IS  very  pertinent  and  conclusive. 

Mr.  Justice  Field,  delivering  the  opinion  of  the  Court,  says : 
^^  If  the  positions  most  advantageous  for  the  plaintiff  be  assumed 
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as  correct,  that  the  train  was  moving  at  an  nnosnal  rate  of  speedy 
its  bell  not  rang,  and  its  whistle  not  sounded,  it  is  still  difScnlt  to 
see  on  what  ground  the  accident  can  be  attributed  solely  to  the 
*  negligence,  nnskillfoln^  or  criminal  intent '  of  the  deiendanf  & 
engineer.  Had  the  train  been  moving  at  an  ordinary  rate  of 
speed,  it  wonld  have  been  impossible  for  him  to  stop  the  engine 
when  within  foor  feet  of  the  deceased.  And  she  was  at  the  time 
on  the  private  right  of  way  of  tlie  company,  where  she  had  no 
right  to  oe.  Bat,  aside  from  this  fact,  the  fadnre  of  the  en^neer 
to  sound  the  whistle  or  ring  the  bell,  if  such  were  the  fact,  did  not 
relieve  the  deceased  from  the  necessity  of  taking  ordinary  precan- 
tions  for  her  safety." 

^'Negligence  of  the  company's  employes  in  these  particokis 
was  no  excuse  for  negligence  on  her  part.  She  was  bound  to  ]i&- 
ten  and  to  look  before  attempting  to  cross  the  railroad  track,  in 
order  to  avoid  an  approaching  train,  and  not  to  walk  carelessly 
into  a  place  of  possible  danger.  Had  she  used  her  senses,  she 
could  not  have  failed  both  to  near  and  to  see  the  train  which  waft 
coming." 

The  lan^age  above  quoted  is  adopted  and  incorporated  by  this 
Court  in  its  opinion  in  Bums'  Case,  above  cited^  Much  as  we 
lament  the  melancholy  event  which  deprived  the  father  of  an 
inteUigent,  industrious,  and  estimable  son,  we  are  compelled  by 
the  current  of  authorities  to  decide  that  the  deceased,  having 
directly  contributed  to  his  own  death,  the  appellee  has  no  cause 
of  action,  and  the  Court  1>elow,  having  rejected  the  appellant's 
prayer  to  that  effect,  the  judgment  below  must  be  i-everBeu. 

tJ  udgment  reversed. 


Bell 

V, 

The  Hannibal  aeh)  St.  Joseph  R.  Co.,  Appellant. 

(72  Mi9»ouri  B&porU,  50.    April  7W*m,  1880.) 

When  the  petition  charges  negligence  as  the  plaintifPa  ground  of  action, 
and  there  is  no  question  of  unskilfulness  on  the  part  of  the  defendant  rused 
either  by  the  petition  or  the  plaintiffs  evideikce,  the  plaintiff  is  not  entitled 
to  an  instruction  as  to  the  effect  of  unskilf  alneas  on  the  part  of  defendtot 

Where  the  facts  are  disputed,  the  question  of  n^ligenoe  is  emineDtly  one 
for  the  jury,  under  the  instructions  of  the  court;  where  they  are  clear  and 
undisputed,  it  is  undoubtedly  the  province  of  the  court  to  declare  the  infe^ 
ence  from  these  facts. 

The  requirement  of  section  806,  Revised  Statutes,  that  the  bell  shsll  be 
rung  or  the  whistle  sounded  at  the  approach  of  a  railxoad  train  to  the  ooaar 


BELL  T.  HANNIBAL  AND  ST.  JOSEPH  R.   CO.  581 

log  of  a  pnblic  highway,  is  for  the  benefit  of  persons  on  the  highway  at  or 
•approaching  the  crossing;  failure  to  comply  with  the  statute  will  furnish  no 
ground  of  complaint  to  a  person  injured  on  the  track  at  a  distance  from  the 
highway. 

The  statute  does  not  require  that  these  warnings  shall  be  continued  until 
the  train  has  passed  the  crossing,  but  only  until  the  engine  has  passed. 

An  engineer  in  charge  of  a  moving  train  has  a  right  to  assume  that  per- 
sons past  the  age  of  childhood  will  heed  the  usual  alarm  signals.  If  after 
giving  such  signals  without  effect,  he  uses  such  means  as  in  his  judgment 
are,  in  the  emergency,  most  advisable  to  prevent  collision  with  a  person 
standing  on  the  track,  he  is  not  chargeable  with  neglisence,  and  the  com- 
pany cannot  be  held  liable  for  the  consequences  of  a  collision,  although  he 
failed  to  use  other  means  which  were  i^t  hand,  provided  he  is  competent  and 
-experienced  in  his  business. 

In  this  instance  the  engineer  applied  the  air  brakes  to  the  train,  but  did 
not  attempt  to  reverse  the  engine. 

The  mere  fact  that  a  train  was  moving  at  a  dangerous  rate  of  speed,  will 
not  make  the  company  liable  for  injuries  to  a  person  run  over  by  the  engine, 
if  he  was  himself  guilty  of  contributory  negligence. 

Appeal  from  Linn  Circuit  Court. — Hon.  G.  D.  Burgbm,  Judge. 

Seversed. 

Geo.  W.  Easlev  for  appellant. 

Louis  Houck  for  respondent.  ' 

Napton,  J. — This  was  a  suit  to  recover  dama^  under  the  2nd 
-section  of  the  damage  act,  based  on  the  alle^tion  that  the  plain- 
tiff's son,  Athen  Bell,  was  killed  by  the  neghgence  of  the  defend 
wait's  agents,  in  running  a  train  through  the  town  of  Meadville,  at 
an  improper  rate  of  speed  and  without  giving  timely  notice  of  its 
approach. 

it  seems  that  Athen  Bell,  who  was  past  fifteen  years  old,  and 
well  grown  for  his  age,  had,  at  the  request  of  his  father,  who  had 
recently  moved  from  Saline  county  into  that  neighborhood,  ^one 
to  Meadville  to  procure  some  com,  and  that  about  two  o'clock  in 
the  afternoon,  when  the  fast  passenger  train  of  defendant  from  the 
^east  was  due,  he  stood  upon  the  main  track  between  the  rails  look- 
ing at  an  engine  attached  to  a  freight  train  which  was  on  the 
•switch  south  of  the  main  road,  waiting  for  the  fast  train  to  pass, 
which  did  not  stop  at  Meadville.  His  attention  seems  to  nave . 
been  absorbed  by  tnis  locomotive.  At  all  events  he  seems  not  to 
have  heard  the  station  signals  which  were  given  at  the  usual  place 
east  of  town,  and  about  a lialf  mile  from  the  depot;  nor  did  he  pay 
any  attention  to  the  alarm  whistle  which  the  engineer  had  sounded, 
as  soon  as  he  saw  the  boy  on  the  track.  The  bov  was  west  of  the 
street  or  road  which  crossed  the  railroad,  from  forty  to  sixty  feet. 
How  far  the  boy  was  from  the  train,  when  the  engineer  discovered 
hinoL  on  the  track,  is  not  certainly  fixed  by  the  testimony,  not  less 
however  than  200  yards.  The  train  could  have  been  seen  for  six 
or  seven  hundred  feet.  The  alarm  whistle  was  kept  continuously 
blowing  and  also  the  bell  was  rung,  according  to  some  witnesses. 
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Whea  the  engineer  dificovered  that  the  boy  did  not  move,  he  put 
on  the  brakes,  but  it  seems  that  it  was  to  late  to  save  the  life  of 
young  Bell. 

The  following  were  the  instmctions  in  the  case  given  at  the  in- 
stance of  the  plaintifiEs : 

1.  It  stands  admitted  by  the  pleadin&s  in  this  Cause  that  on  the 
11th  day  of  Mav,  1875,  on  the  track  or  line  of  the  Hannibal  and 
St.  Joseph  Bailroad,  in  the  town  of  Meadville,  in  linn  conntj, 
Athen  Bell,  the  son  of  the  plaintifEs,  was  struck  and  killed  by  a 
locomotive  en^ne  attached  to  a  train  of  cars,  run  and  operated  on 
defendant's  said  railroad  by  its  agents,  servants  and  employ^ 

2.  If  the  jury  believe  from  the  evidence  that  the  plaintiffs,  John 
A.  Bell  and  Eliza  J.  Bell,  are  husband  and  wife,  and  the  parents 
of  Athen  Bell,  who  was  killed  on  defendant's  railroad  at  the  time 
and  place  stated  in  the  petition,  and  that  said  Athen  Bell  was, 
when  so  killed,  a  minor  and  unmarried,  then  the  juiy  should  find 
their  verdict  for  the  plaintiffs;  provided  they  further  believe  from 
the  evidence  that  said  Athen  "Bell  died  from  an  injurv  resuItiDg 
from  or  occasioned  by  the  negligence  or  unskillf ulness  oi  any  agent 
or  employ^  of  the  defendant  whilst  running,  conductmg  or 
mana^ng  the.  locomotive  engine  and  train  which  i*an  upon,  stmck 
and  kill^  said  Athen  Bell. 

3.  It  is  the  duty  of  those  in  chance  of  a  locomotive  and  tndn  of 
cars  in  approaching  the  crossings  of  the  public  streets  to  cozmnenoe 
rinfi:iiig  the  bell  or  sounding  the  steam  whistle  at  the  distance  of 
eighty  rods  therefrom,  and  to  keep  ringing  the  bell  continuouslj  or 
sounding  the  steam  whistle  at  intervs^  until  the  train  shall  have 
passed  over  such  public  street,  and  if  the  jury  believe  from  the 
evidence  that,  in  this  case,  as  the  train  approached  and  passed  over 
a  public  street  in  the  town  of  Meadville,  the  person  in  chai^  there- 
of^did  not  ring  the  bell  or  blow  the  whostle  as  above  required,  and 
that  the  boy,  Athen  Bell,  was  struck  by  the  locomotive  and  killed 
by  reason  of  said  omission  and  without  fault  on  his  part,  then  the 
jury  will  find  their  verdict  for  the  plaintiffs. 

4.  Bailroad  companies  and  those  operating  and  running  their 
.  trains  should  exercise  greater  care  and  caution  at  points  where  their 

road  passes  through  populous  towns  and  villages  than  would  be 
necessary  in  districts  not  so  thickly  populated. 

5.  Eailroad  companies,  owing  to  the  dangerous  character  of  the 
vehicles  and  machinery  which  they  operate,  are  held  to  the  greatest 
care»  caution  and  skill  in  the  management  of  their  business. 

6.  Notwithstanding  the  jury  may  believe  from  the  evidence  that 
the  said  Athen  Bell  was  improperly  on  the  track  of  defendant's 
railroad,  and  that  it  was  negligence  on  his  part  to  have  been  there 
at  that  time ;  yet  if  the  jury  further  find  from  the  evidence  that 
the  servants  and  employ^  in  charge  of  the  engine  and  train  men- 
tioned in  the  petition  were  negligent  in  running  and  managing  the 
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same,  and  that  such  negligence  and  improper  management  of  said 
engine  and  train  were  the  direct  and  immediate  cause  of  the  death 
of  said  Athen  Bell,  then  the  jury  are  bound  to  iind  for  the  plain- 
tiffs. 

7.  Although  the  jury  may  believe  from  the  evidence  that  the  boy 
was  improperly  on  the  tracK,  and  that  he  may  have  been  negligent 
in  standing  thereon ;  yet  if  the  jury  believe  that  those  in  charge  of 
the  train  could,  by  the  proper  olJservance  of  their  duties  and  by 
ordinary  care,  prudence  and  caution  in  their  business,  have  slacked 
up  the  speed  of  the  train,  by  any  means  in  their  power,  so  as  to 
prevent  his  killing,  and  that  they  failed  so  to  do,  then  the  persons 
in  charge  of  the  trjiin  were  guilty  of  negligence  for  which  the  de- 
fendant is  responsible. 

8.  While  railroad  companies  are  not  limited  by  law  as  to  rate  of 
spped,  yet  whether  the  rate  of  speed  in  any  particular  case  is  exces- 
sive or  dangerous,  is  a  question  for  the  jury,  to  be  determined  by 
them  in  view  of  the  time,  place  and  cicumstances,  and  if  in  this 
case  the  jury  believe  that  the  rate  of  speed  at  which  the  train  was 
approaching  the  town  of  Meadville,  and  at  the  time  the  boy  was 
struck,  was  excessive  or  dan^rous  at  that  time  and  place,  then 
those  in  charge  of  it  were  gunty  of  negligence  in  so  running  it. 

9.  In  making  up  their  minds  whether  the  rate  of  speed  at  which 
the  train  was  running  at  the  time  the  boy  was  struck  and  killed 
was  dangerous,  the  jury  may  take  into  consideration  the  time,  place 
and  aU  me  surrounding  facts  and  circumstances  detailed  in  evi- 
dence. 

The  defendant  then  prayed  the  court  to  give  the  following  in- 
structions to  the  jury : 

1.  The  burden  of  proof  is  on  the  plaintiffs  to  show  every  material 
fact  going  to  make  up  the  issues,  and  unless  they  have  proven  by  a 
preponderance  of  eviaence  to  the  satisfaction  of  the  jury  that  young 
i3eli  was  killed  by  the  carelessness  and  negligence  or  defendant, 
and  without  his  contributing  proximately  thereto,  they  must  find 
for  defendant. 

2.  If  the  jury  believe  that  deceased  was  killed  by  reason  of  his 
own  negligence  and  not  by  the  negligence  of  defendant,  then  they 
mnst  find  for  the  defendant,  although  they  may  believe  that  at  the 
time  the  train  struck  him  it  was  running  at  the  rate  of  twenty-five 
miles  per  hoar  or  faster. 

3.  Although  the  jury  may  believe  that  in  some  re^rds  the  de- 
fendant was  negligent,  yet  if  they  further  believe  &om  the  evi- 
dence that  deceased,  by  the  exercise  of  ordinary  prudence  and  cau- 
tion, could  have  avoiaed  the  accident,  they  must  find  for  the 
defendant. 

4.  If  the  jury  believe  from  the  evidence  that  there  is  a  curve  in 
defendant's  road  just  east  of  the  depot  at  Meadville  which  pre- 
vented the  engineer  of  the  engine  arawing  the  train  in  question 


684  BELL  D.  HANNIBAL  AND  ST.  JOSEPH  R.  00. 

from  seeing  Athen  Bell  upon  the  main  track  of  said  road  between 
the  crossing  and  said  depot  until  snch  engineer  was  within  200  or 
300  yards  of  said  depot ;  that,  owing  to  the  grade  on  said  road  be- 
tween said  points,  said  engineer  conld  not  stop  said  engine  and 
train  after  seeing  said  Athen  Bell,  so  as  to  prevent  striking  and 
killing  him ;  that  said  engineer  sounded  the  alarm  whistle  on  said 
engine  as  soon  as  he  discoyered  said  Bell  to  be  upon  said  track,  and 
kept  sounding  it  so  long  as  there  was  any  chance  of  warning  said 
l>ell  of  the  approach  of  said  engine  and  train,  they  will  find  for  the 
defendant,  notwithstanding  thej^  may  further  believe  from  the  evi- 
dence that  said  train  was  running  at  a  speed  of  twenty-five  miles 
an  hour  or  faster. 

5.  If  the  jury  believe  from  the  evidence  that  the  engineer  of  the 
engine  drawing  the  train  in  question  could  not  see  Athen  Bell,  the 
deceased,  until  within  from  200  to  300  yards  of  him,  and  that  qw- 
ingto  the  grade  he  could  not  stop  his  tram  after  so  seeing  said  Bell, 
so  as  to  prevent  striking  and  killing  him,  they  will  find  for  the  de- 
fendant, provided  thev  shall  further  believe  from  the  evidence  that 
said  enmieer  sounded  the  alarm  whistle  as  soon  as  he  discovered 
said  Bell  to  be  upon  the  main  track  of  defendant's  road  and  kept 
sounding  it  so  lon^  as  there  was  any  chance  of  warning  said  Bell  of 
the  approach  of  said  engine  and  train. 

7.  Although  the  jury  may  believe  that  the  train  which  stmck 
young  Bell  was  running  attne  rate  of  twenty-five  miles  per  hour  or 
more,  and  that  he  was  struck  near  the  MetadviUe  depot,  and  that 
the  bell  was  not  ringing,  yet  that  will  not  excuse  him  from  care- 
lessly and  negligently  standing  on  defendant's  track  at  a  time  when 
a  fast  train  was  due,  and  if  the  jury  believe  his  death  resulted  im- 
mediately from  his  imprudence  in  so  standing  on  said  track,  and 
the  accident  could  not  nave  been  avoided  by  defendant  with  proper 
care  and  pindence,  the  plaintiffs  cannot  recover. 

7.  If  the  jury  believe  from  the  evidence  that  Athen  Bell,  the 
deceased,  was  a  person  of  sufficient  size  to  be  apparently  capable  of 
taking  care  of  himself,  the  engineer  of  the  engine  which  struck  him 
had  a  right  to  presume  that,  upon  due  warning  being  given  to  said 
Athen  Bell,  he  wonld  leave  tne  track  and  get  out  of  the  way  of 
said  engine. 

8.  It  the  jury  believe  from  the  evidence  that  defendant's  train 
could  have  l)een  seen,  by  young  Bell  at  the  time  of  the  accident  a 
distance  of  200  steps  or  more  &om  the  spot  where  he  was  stmck 
by  the  engine,  or  that  he  could  have  heara  it  that  or  a  greater  dis- 
tance had  lie  exercised  his  senses  of  sight  and  hearing,  notwithstand- 
ing which  facts  he  remained  on  defendant's  track  and  was  stnick 
and  killed  by  the  engine,  such  action  on  his  part  was  negligence, 
and  if  the  jury  believe  his  death  was  caused  proximately  by  snch 
negligence,  the  plaintiffs  cannot  recover. 

9.  It  is  negligendb  and  carelessness  for  a  person  to  stand  on  the 
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track  of  a  railroad  without  keeping  watch  both  ways  for  trains.  And 
if  the  juiT  believe  from  the  evidence  that  Athen  Bell  was  standing 
on  the  defendant's  track  at  the  time  the  defendant's  fast  train  was  due, 
and  that  the  agents  of  defendant  in  charge  of  said  train  exercised 
ordinary  care  and  prudence  in  the  management  of  said  train,  and 
did  all  they  could  to  stop  the  train  and  avoid  the  accident  at  the 
time  said  Bell  was  struck,  then  they  must  find  for  defendant. 

10.  Although  the  jury  may  believe  from  the  evidence  that  the 
defendant  was  n^lisent  in  running  and  operating  its  train  which 
struck  and  killed  Athen  Bell,  still  the  plaintiff  cannot  recover 
unless  the  jury  beUeve  from  the  evidence  that  such  negligence  of 
defendant  was  greater  than  that  of  said  Bell  in  standmg  on  de- 
fendant's track  at  the  approach  of  said  train. 

11.  Although  the  jury  may  believe  from  the  evidence  that  the 
engiueer  of  the  train  that  struck  Athen  Bell  did  not  reverse  his 
engine,  yet  he  had  a  right  to  presume  that  said  Bell  would  get  off 
the  track  on  the  approach  of  the  engine,  and  if  he,  said  engineer, 
acted  upon  his  judgment  and  did  what  he  judged  was  most  likely 
to  save  the  boy  in  applying  the  air-brakes  and  sounding  the  dan- 
ger signals,  then  his  omission  to  reverse  his  engine  was  not  negli- 
gence. 

The  court  gave  those  numbered  one,  two,  three,  four,  five,  six, 
seven,  eight,  nine  and  ten,  and  refused  to  give  that  numbered 
eleven.  To  the  refusal  of  t^e  court  to  give  that  numbered  eleven, 
the  defendant  at  the  time  excepted. 

The  objections  taken  here  to  the  second  instruction,  given  for 
plaintiffs,  we  do  not  consider  as  tenable,  except  that  the  word  ^^  un- 
•skillfulness"  should  have  been  omitted,  as  there  was  no  charge  of 
of  that  in  the  petition,  and  indeed  no  evidence  touching  the  sub- 
ject, on  the  siae  of  the  plaintifb. 

The  principal  objection  is,  that  the  instruction  leaves  the  whole 
subject  of  negligence  to  the  jury.  According  to  the  prevalent 
practice  here,  the  court  that  presides  at  the  triiu  of  a  case  gives  in- 
structions prepared  by  the  attorneys  on  each  side,  which  are  usually 
drawn  up  m  tne  shape  of  independent,  separate  propositions,  and 
to  ascertain  the  propriety  of  any  single  one,  it  must  be  considered 
in  connection  with  the  other  instructions  on  each  side.  Where 
the  facts  are  disputed,  the  question  of  negligence  is  eminently  one 
for  the  jury,  under  the  instructions  of  the  court.  Where  the  facts 
are  clear  and  undisputed,  it  is  undoubtedly  the  province  of  the 
court  to  declare  the  mference  from  these  facts.  Mr.  Wharton  in 
his  work  on  negligence  observes :  "  The  true  position  is  this :  Neg- 
ligence (with  the  exception  hereafter  to  be  noted)  is  always  a  logi- 
cal inference,  to  be  drawn  by  the  jury  from  all  the  circumstances 
of  the  case,  under  the  instructions  of  the  court.  In  all  cases  in 
which  the  evidence  is  such  as  not  to  justify  the  inference  of  negli- 
gence, so  tliat  a  verdict  of  negligence  would  be  set  aside  by  the 
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court,  then  it  is  the  duty  of  the  court  to  instmct  the  jury  to  nega- 
tive negligence.  In  all  other  cases,  the  qnestion  is  for  the  joiy, 
snbject  to  snch  advice  as  may  be  given  by  the  conrt  as  to  the  loroe 
of  the  inferences.  The  only  exception  to  this  role  is  that  else- 
where discussed,  where  a  statute  declares  that  a  party  doing  or 
omitting  certain  things  is  to  be  treated  as  n^ligent.  In  such  cases 
all  that  the  jury  has  to  decide  is  whether  the  thing  in  qu^ion  was 
done  or  omitted.  If  so,  negligence  is  juridically  imputed,  and  this 
must  be  declared  by  the  court."  Vol.  1,  §  420.  We  see  no  sub- 
stantial  objection  to  the  second  instruction,  when  considered  in 
connection  with  the  other  instructions  given  on  each  side. 

The  third  instruction  is  also  objectea  to  on  the  ground  that  it 
had  nothing  to  do  with  the  case.  We  concur  in  this  view,  although 
its  impropriety  alone  would  scarcely  justify  a  reversaL  The  stat- 
ute which  requires  the  bell  to  be  rung  or  tne  whistle  sounded  was 
for  the  beneht  of  persons  at  the  road  crossing  or  approaching  it; 
but  the  boy  killed  in  this  case  was  not  on  the  road,  or  at  the  cross- 
ing, but  forty  or  sixty  feet  west  of  it.  Besides  the  instruction  mis- 
takes the  requirements  of  the  act  in  declaring  that  the  bell  shall  be 
rung  or  the  whistle  soimded  until  the  train  wall  have  passed  over 
such  street  or  road,  whereas  these  warnings  are  only  required  to 
be  continued  until  the  locomotive  passes,  not  the  entire  train. 
However,  this  instruction  was  harmlc^  and  had  really  nothing  to 
do  with  the  case. 

It  may  be  observed  in  advance  of  an  examination  of  the  real 
point  and  only  point  involved  in  this  case,  that  young  Bell  was 
guilty  of  the  grossest  negligence,  beyond  all  dispute^  a  neglig^ice 
difficult  to  be  accounted  tor,  assuming  him  to  have  been  a  young 
man  of  ordinary  intelligence  and  wiuiout  any  defect  of  sight  or 
hearing,  and  there  was  no  proof  that  he  was  not.    His  father  had 
recently  moved  into  the  neighborhood  of  Meadville^  and  he  had 
never  lived  near  to  any  railroad  before,  and  the  boy"  was,  therefore, 
naturally  not  familiar  with  their  detailed  operations.     Still  he  most 
have  known,  without  any  such  familiarity,  of  the  danger  of  stand- 
ing on  a  railroad  traek  and  of  the  necessity  of  watching  for  the 
approach  of  a  train.     He  must  have  known  that  a  person  in  such  a 
position,  to  be  safe,  must  use  his  eyes  and  ears.     His  attention  ws& 
absorbed  by  a  locomotive  of  a  freight  train  on  the  switch  south  of 
the  main  track.     My  conjecture  is,  that  he  believed  that  he  was  on 
a  switch  himself  and  that  the  main  track  was  the  one  where  he 
saw  this  train  standing  preparing  to  move.     He  must  have  heard 
the  alarm  whistle  which  was  sounded  repeatedly,  at  first  at  a  dis- 
tance of  600  feet,  but  as  I  conjecture,  thought  the  approaching 
train  was  on  the  same  track  with  the  train  ben>re  him.    It  is  true 
he  did  not  hear  the  man  who  hallooed  to  him  to  get  ofi  the  track, 
to  look  out  for  the  train,  because  the  wind  was  blowing  rather 
strong  from  the  west  or  northwest,  but  the  sharp  whistle  used  to 
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alann  cattle  would  be  far  more  distinct  and  powerful  than  a  linman 
voice,  and  could  ficarcelj  have  been  unheard.  He  had  time  after 
the  whistle  was  sounded  to  get  ofi  the  track — ^lie  was  near  the  south 
rail — and  two  steps  would  have  placed  him  out  of  the  reach  of  the 
cars. 

Notwithstanding  his  negligence,  the  employes  of  the  raiboad 
company  had  no  right  to  run  over  him,  and  the  decisive  question 
in  the  case  was  whether,  after  discovering  the  position  of  young 
Bell  and  that  he  had  not  moved  at  the  sound  of  the  alarm  wnistle, 
the  engineer  did  everything  in  his  power  to  avoid  a  collision.  This 
question  is  presented  by  tne  seventh  instruction  given  for  plain- 
tiffs, and  was  also  the  point  upon  which  the  eleventh  asked  by  de- 
fendant was  refused.  Th6  seventh  instruction  was  right,  if  the 
words  "  by  anjr  means  in  his  power"  had  been  qualified  by  adding: 
^^  consistent  with  the  safety  of  the  train."  The  eleventh  instruc- 
tion asked  by  the  defendant  presents  in  plain  terms  the  real  point 
of  the  case.  The  evidence  shows  that  everything  was  done  by  the 
engineer,  when  he  ascertained  that  Athen  Bell  did  not  move  at 
the  alarm  whistle,  except  to  reverse  the  engine,  and  the  question 
is,  whether  the  engineer  in  simply  applying  the  air-brakes,  and  not 
reversing  the  engine,  is  to  be  regarded  as  justified  by  the  circum- 
stances upon  the  ground  that  he  acted  on  his  judgment,  which, 
whether  right  or  wrong,  had  to  be  formed  instantaneously.  Upon 
this  subject  the  engineer  testified :  ^^  It  would  help  to  stop  the  en- 
gine to  reverse  the  engine.  I  saw  the  boy,  but  did  not  reverse  the 
engine."  ^^  There  is  danger  of  blowing  off  the  cylinder  head  in 
reversing  an  engine.  In  cases  of  this  kind  I  don't  reverse  the  en- 
gine, according  to  mv  judgment.  I  whistled  to  save  the  boy.  I 
could  not  whistle  and  reverse  the  engine  at  the  same  time ;  did  not 
reverse  the  engine,  so  I  kept  on  whistling ;  would  have  to  quit 
whistling  to  reverse  the  engme ;  you  have  to  use  both  hands  in 
reversing  an  engine.  The  cab  of  an  engine  is  six  or  seven  feet 
wide :  the  bell  cord  is  on  the  left  hand  side ;  it  would  not  take 
very  long  to  reverse  an  engine ;  it  would  take  more  than  a  second ; 
the  wlusue  lever  is  four  or  five  feet  from  me ;  it  is  in  the  right  hand 
comer ;  could  not  have  reversed  the  en^ne  with  one  hand ;  if  you 
did  not  get  the  lever  clear  over,  it  would  make  it  worse ;  could  have 

auit  whistling  and  reversed  and  gone  to  whistling  again ;  don't 
[link  we  woiud  have  slackened  up  much,  if  any  more,  by  reversing." 
If  this  en^neer  was  a  competent  one,  and  tne  proof  was  that  ne 
was  one  of  the  best  in  the  employment  of  defendant,  and  had  been 
in  the  business  ten  years,  and  there  was  no  contradictory  testimony, 
then  it  is  clear  that  his  judgment  of  what  is  best  to  be  done  ^must 
necessarily  govern  his  action.  This  jud^ent  had  to  be  formed 
instantaneously,  there  was  no  time  for  deliberation,  and,  whether 
right  or  wron^,  his  action  in  accordance  with  it  cannot  be  held 
negligence.    The  eleventh  instruction  asked  by  defendant  should, 
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we  think,  We  been  given,  assuming,  as  in  this  case  we  ire  autho^ 
ized  to  do,  that  he  was  a  competent  and  careful  engineer. 

It  is  urged  that  this  train  was  running  at  a  dangerous  rate  of 
speed,  through  the  town  of  Meadville,  and  that  this  of  itself  was 
negligence.  The  schedule  time  was  twentv-five  miles  an  hour,  and 
Meadville  was  not  a  stopping  point.     That  fact  was  known,  doubt- 
less, to  every  person  in  the  yilW e,  and  tliat  it  was  four  or  fiye 
minutes  behind  time  on  the  occasion  of  this  unfortunate  acxsideat. 
There  were  various  estimates  of  the  speed  of  the  train  made  bj 
bystanders,  and  passengers,  which  of  course,  were  of  very  little 
value.     The  enffmeer,  however,  admits  that  the  train  was  running 
when  it  reached  the  outskirts  of  Meadville,  at  the  rate  of  twentj- 
five  or  thirty  miles  an  hour.     The  law  has  not  fixed  the  rate  of 
speed  allowable,  and  conceding  the  speed  in  this  case  to  have  been 
unjustifiable,  and  that  injury  to  persons  and  property  under  snch 
circumstances  would  ma&e  the  company  responsible,  yet  it  could 
only  be  when  such  persons  were  guilty  of  no  negligence  themseheg, 
or  such  property  was  not  negligently  in  the  wav.     Had  the  plain- 
tiffs' son  been  a  boy  of  such  tender  years  as  to  be  incapable  of  tak- 
ing care  of  himseli,  the  question  of  the  liability  of  the  defendant 
on  the  sole  ground  of  improper  speed  would  have  been  properly  pre- 
sented, but  nothing  of  this  kind  appears.    The  boy  was  in  size  and 
appearance  a  man,  and  he  was  takine^  a  wagon  to  Meadville  to 
procure  a  load  of  grain,  and  beyond  ail  doubt  his  position  on  the 
track  at  the  very  time  when  the  train  was  due,  and  when  the 
spectators  had  gathered  about  the  depot  to  witness  the  operation  of 
tne  mail  catcher,  a  recent  invention  by  which  a  mail  bag  was  trans- 
ferred to  a  train  in  motion,  was  unaccountable  negligence.   It  would 
seem  natural  that  the  boy,  seeing  the  crowd  of  spectators  not  far 
east  of  him,  should  have  made  some  inquiry  as  to  the  cause.   That  the 
train  was  due  and  did  not  stop,  and  was  accustomed  to  a  rate  of 
speed  between  twenty  and  thirty  miles  an  hour,  if  not  known  to 
mm  already,  could  have  been  readily  ascertained.     The  managers 
of  the  train,  however,  could  not  be  affected  by  such  negligence  or 
ignorance.  The  engineer  had  a  right  to  assume,  when  the  boy  came 
in  sight,  that  he  would  step  off  upon  the  sounding  of  the  alarm 
whistle,  and  the  only  question  in  the  case  was,  whether,  upon  seeing 
the  boy's  position  on  the  track,  and  that  he  persisted  m  staying 
there  after  repeated  and  continuous  alarms  of  the  whistle,  the  en- 
gineer did  use  all  the  appliances  in  his  power  to  prevent  a  collision, 
according  to  his  best  judgment. 

Judgment  reversed  and  cause  remanded.    All  concur. 
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Shebhan 

V. 

The  Hannibal  and  St.  Joseph  B.  B.  Co.,  Appellant. 

(72  Misiouri  ReporU  62.    AprU  Term^  1880.) 

The  aoBwer  denying  the  plaintiff's  right  to  sue  as  guardian,  and  no  evidence 
having  been  offered  of  her  appointment  as  such,  so  far  as  the  record  shows, 
the  jadgment  in  her  favor  is,  for  that  reason,  reversed. 

It  seems  that  a  person  riding  on  a  freight  train  on  which  passengers  are 
aUowed  to  be  carried,  is  to  be  regarded  as  a  passenger,  althou^^  he  may  have 
boarded  the  train  without  the  knowledge  or  permission  of  the  conductor 
and  paid  no  fare,  if  the  conductor,  after  becoming  aware  of  his  presence, 
permits  him  to  remain. 

It  is  well  settled  that  to  make  the  master  liable  for  the  tortiouB  act  of  hii 
servant,  the  act  causing  injuir  must  have  been  in  the  line  of  the  servant's 
duty  and  within  the  scope  of  his  employment.  Upon  this  principle,  where 
the  conductor  had  exclusive  control  of  a  railroad  train  and  of  all  persons  on 
it,  but  a  bnkkeman,  nevertheless,  without  the  knowledge  of  the  conductor, 
assumed  to  direct  a  bov  on  the  train  to  perform  a  certain  service,  and  in  the 
attempt  to  comply  with  the  order  the  boy  was  injured;  Hdd^  that  the  rail- 
road company  was  not  liable. 

The  youth  of  a  person  injured  on  a  railroad  train  may  excuse  him  from 
concurring  negligence,  but  it  cannot  supply  the  place  of  negligence  on  the 
part  of  the  company,  or  extend  the  liability  of  the  company  for  tortious  acta 
of  its  servants. 

If  a  passenger  on  a  freight  train  is  injured  while  simply  riding  on  a  freight 
car  by  reason  of  an  accident  to  the  train,  the  company  will  be  liable  if  the 
rule  prohibiting  passengers  from  riding  elsewhere  than  in  the  caboose  is  not 
conspicuously  po»ted  as  required  by  law ;  but  it  is  otherwise  if  the  injury  is 
the  result  of  an  attempt  on  his  part  to  perform  an  unauthorized  service  for 
the  company. 

Appeal  from  Livingston  Circuit  Court. — ^Hon.  E.  J.  BroaddnBi 

Judge. 

Kevcrsed. 

Geo.  W.  Easley  for  appellant. 
S.  Turner  for  respondent. 

Hough,  J. — ^The  petition  in  this  case  alleged  the  minority  of  the 
plaintifi  and  the  appointment  by  the  probate  court  of  Livingston 
county  of  Ellen  Snerman  as  his  raardian.  The  appointment  of 
the  guardian  is  specifically  denied  m  tbe  answer  and  the  record  f  aila 
to  show  that  any  evidence  was  offered  on  that  subject.  Following 
the  decision  of  this  court  in  the  case  of  Porteri?.  TOie  Hannibal  and 
St.  Joseph  B.  R.  Co.,  60  Mo.  160,  the  judgment  must,  for  this 
cause,  be  reversed. 

As  the  case  must  be  retried,  it  will  be  proper  to  make  some  ob- 
servations upon  the  law  of  the  case  as  presented  by  the  record  now 
before  us.  The  evidence  taken  at  the  trial  is  preserved  in  the  bill 
of  exceptions  in  the  following  form :  The  plaintiff  introduced 
evidence  tending  to  prove  that  the  plaintiff  got  on  a  freight  train 
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of  defendant  at  Chillicothe,  aboat  October  6th,  1875,  without  the 
knowledge  or  consent  of  his  parents ;  that  he  rode  on  said  car  some 
ten  miles  when  he  was  discovered,  being  still  in  Livingston  county, 
by  a  brakeman  on  said  train,  when  he  was  told  by  the  brakeman  if  He 
wanted  to  ride  he  must  help  brake,  and  placed  nim  at  a  brake  and 
instructed  him  in  the  signals  when  to  brake  and  signal  the  en- 
gineer ;  and  when  he  got  to  Cameron  he  was  told  if  he  wanted  to 
ride  to  St.  Joe  he  must  help  coal  up ;  that  the  said  brakeman  per- 
mitted him  to  ride  on  said  train,  and  not  in  the  caboose  car  attacned 
to  the  train  for  the  purpose  of  carrying  passeuTCrs,  till  the  train 
arrived  at  Cameron,  a  point  forty  miles  west  of  Chillicothe ;  that 
at  Cameron  the  plaintiS,  who  was  thirteen  years  and  ten  months 
old,  and  a  bright,  capable  boy  of  his  age,  was  directed  by  said  brake- 
man  to  assist  m  coalmi;  up  the  engine,  which  he  did ;  that  when  it 
was  coaled  up,  the  brakeman  told  the  boy  to  eet  on  top  of  a  certain 
freight  car  it  he  wanted  to  ride  to  St.  J  osepn,  which  he  did ;  and 
while  riding  on  top  of  said  train,  and  about  one  mile  from  St 
Joseph,  andin  Buchanan  county,  tiie  brakeman,  by  signs,  directed 
the  plaintiff  to  adjust  some  boards  on  a  car,  which  ooards  were  fall- 
ing ofE ;  that  while  plaintiff  was  in  the  act  of  so  adjusting  said 
boards,  one  of  them  striking  on  and  against  a  post  hit  and  threv 
plaintiff  off  the  train,  which  was  then  in  rapid  motion,  and  broke 
nis  leg,  seriously  imuring  him  for  life ;  that  the  conductor  of  said 
train  Knew  plaintiff  was  on  the  train  at  Cameron  and  afterward  to 
the  time  of  the  accident,  but  never  spoke  to  him  or  gave  him  any 
directions  in  any  way. 

Defendant  offered  evidence  tending  to  show  that  the  conductor 
had  exclusive  control  of  the  train  and  all  persons  on  it ;  that  plain- 
tiff never  paid  any  fare ;  that  he  secreted  himself  when  he  got  on 
the  train  ;  that  no  employ^  of  defendant  had  any  authority  from 
defendant  to  carry  passen^rs  unless  they  paid  their  fare,  ana  never 
to  permit  any  person  to  ride  on  any  part  ox  their  train  except  in  the 
caboose  attached  to  the  train  for  the  purpose  of  carrying  passengers ; 
that  this  train  had  a  caboose  attached ;  that  all  conductors  and  brake- 
men  had  been  instructed  never  to  carry  any  person  without  he  paid 
his  fare,  and  never  to  carry  any  person  on  a  train  other  than  in  the 
caboose ;  that  the  brakeman  had  exclusive  control  of  coaling  up  at 
Cameron. 

It  may  be  conceded  that  t£e  plaintiff  is  to  be  regarded  as  a  }>as- 
senger  at  the  time  he  was  injured.  The  train  beinff  one  on  which 
passengers '  were  allowed  to  be  carried,  althou^  the  plaintiff 
boarded  the  train  without  the  permission  or  knowfedge  of  the  con- 
ductor, yet  as  the  conductor,  after  he  became  aware  of  his  presence 
on  the  train,  suffered  him  to  remain,  he  was  entitled  to  tne  same 
protection  as  if  he  had  paid  his  fare.  Wilton  v.  Middlesex  B.  R^ 
107  Mass.  108. 
.  It  is  plain,  however,  from  the  testimony,  which  we  have  in- 
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serted  at  length,  that  the  plaintifi  was  not  injured  simplj  by  rea- 
son of  his  being  carried  as  a  passenger  in  a  dangefons  position,  in 
violation  of  the  rules  of  the  company,  but  in  consequence  of  the 
order  of  the  brakeman  to  him  to  adjust  some  loose  boards  on  one 
of  the  cars  in  the  train,  in  the  execution  of  which  order  he  was 
thrown  from  the  train  and  injured.  This  order  of  the  brakeman 
was  clearlj  the  proximate  cause  of  the  injury.  But  for  this  order 
and  the  attempted  execution  of  it,  it  does  not  appear  that  the  plain- 
tiff would  have  been  injured,  as  the  train  seems  to  have  gone 
thi*ough  in  safety.  Whether  the  company  is  responsible  for  the 
consequence  of  the  brakeman's  request  to  the  plaintiff  to  adjust  the 
loose  boards  is  the  sole  question  to  be  determined. 

It  is  well  settled  that  to  make  the  master  liable  for  the  tortious 
act  of  his  servant,  the  act  causing  injury  must  have  been  in  the  lino 
of  the  servant's  .duty  and  within  tne  scope  of  his  employment. 
Here  the  testimony  shows  that  the  brakeman  had  no  control  what- 
ever over  any  person  on  tlie  train  and  no  concern  with  them.  The 
testimony  is  ^'  that  the  conductor  had  exclusive  control  of  the  train 
and  of  all  persons  on  it."  The  control  assumed  by  the  brakeman 
over  the  plaintiff,  and  his  directions  to  him  to  render  yarious  ser- 
vices on  the  train,  and  especially  the  service  in  which  he  was  in- 
jured, were  wholly  unwarrantea  and  unauthorized,  and  the  master 
cannot  be  held  liable  for  the  consequences  of  such  acts.  When  an 
act  done  by  a  servant  is  within  the  scope  of  his  employment,  the 
master  will  be  liable,  although  the  servant  does  not  obey  his  orders 
as  to  the  manner  of  its  performance.  But  it  was  no  part  of  the 
duty  of  the  brakeman,  so  far  as  this  record  shows,  to  employ  or 
to  direct  any  person,  much  less  a  passen^r,  to  perform  any  ser- 
vice on  the  train,  and  if  without  such  autliority  he  negligently  led 
the  plaintiff  into  danger,  such  negligence  is  his  own  and  cannot  be 
imputed  to  the  master.  Kor  does  it  appear  that  the  conductor  was 
aware  of  the  misconduct  of  the  brakeman  in  this  particular. 

The  youth  of  the  plaintiff ,  as  was  said  by  Agnew  J.,  in  Flower 
V.  Railroad  Co.,  69  Fa.  St.  216,  (8  Am.  Kep.  251),  "may  excuse 
him  from  concurring  negli^nce,  but  it  cannot  supply  the  place  of 
negligence  on  the  part  of  tne  company,  or  confer  authority  on  one 
who  has  none."  Snyder  v.  Hannibal  &  St.  Joseph  K.  K.  Co.,  60 
Mo.  413 ;  Towanda  Coal  Co.  v.  Heenan,  86  Pa.  St.  418. 

If  by  reason  of  an  accident  to  the  train  the  plaintiff  had  been 
injurea  while  simply  riding  on  a  freight  car,  the  defendant  would, 
on  the  record  before  us,  be  neld  liable,  as  it  does  not  appear  that 
the  regulations  of  the  company  prohibiting  passengers  n'om  riding 
elsewhere  than  in  the  caboose,  were  conspiciously  posted  as  re- 
quired by  law.  The  statute  on  this  subject  is  as  follows :  "  In 
case  any  passenger  on  any  railroad  shall  be  Injured  while  on  the 
platform  of  a  car,  or  in  any  baggage,  wood  or  freight  car,  in  violation 
of  the  printed  regulations  of  the  company,  posted  up  at  the  time. 
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in  a  coDBpicnonfi  place  inside  of  its  passenger  cars  then  in  the 
train,  snch  company  shall  not  be  liable  for  the  injury ;  provided 
said  company,  at  the  time,  famished  room  inside  its  passenger  cars 
sufficient  for  the  proper  accommodation  of  the  passengers.  R  S., 
§  800 ;  Higgins  v.  Hannibal  and  8t.  Joseph^K  K.  Co.,  36  Mo.  418. 
if  the  rules  were  properly  posted,  the  mere  acquiescence  of  the 
conductor  in  the  plaintifi's  remainine;  on  one  of  the  freight  care 
after  he  discovered  plaintiff  was  on  uxe  train,  would  not  render  the 
company  liable,  unless,  perhaps,  the  plaintiff  could  not  read,  asd 
the  conductor  was  aware  of  that  fact,  and  had  reason  to  believe  that 
he  was  ignorant  of  the  rules  of  the  company.  The  judgment  will 
be  reversed  and  the  cause  remanded.    All  concur. 

See  Klein  «.  Central  Padiic  R.  R.  Co.  87  Cal.  400,  Lovett  o.  Salem,  etc^ 
R  R.  Co.,  9  Allen,  557.  Duff  «.  Allegheny  Valley  R.  R.  Co.  2  Am.  ft  Bog. 
R  R.  Cas.  1.  Cauley  «.  Pittsburgh,  etc.,  R.  R.  Co.  2  Am.  &  Eng.  B.  & 
Cas.  4.  S.  C.  infra.    Everhardt  v,  Terre  Haute,  etc.,  R.  R,  Co.,  infinL 


Drake 

V. 
KlELT. 

(98  Fmniyhania  State  Report^  492.    May  5,  1879.) 

A  lad  about  ten  years  of  a^  was  forcibly  put  on  board  of  a  freight  tndn 
by  its  brakeman,  and  against  his  will  was  earned  for  a  distance  of  five  miiesL 
He  returned  home  on  foot,  running  most  of  the  way,  and  was  taken  sick  and 
became  permanently  crippled  in  both  legs.  HMy  that  the  action  of  the 
brakeman  was  a  trespass,  and  if  the  conductor  of  the  train  was  present,  and 
directed  or  consented  to  the  acts  of  the  brakeman  they  were  joint  trespassen, 
and  if  the  sickness  resulted  directly  from  their  acts  they  were  li^le  in  an 
action  of  trespass. 

Per  Stbrrbtt,  J. — In  view  of  the  testimony  in  this  case  the  court  could 
not  undertake  to  decide  that  the  trespass  had  no  connection  with  the  plain- 
tiff's sickness;  that  the  latter  was  not  the  natural  and  probable  consecjuence 
of  the  former.  Nor  that  it  was  not  such  a  consequence  as  under  tiie  circum- 
stances might  and  ouffht  to  have  been  foreseen  by  the  defendants  as  likely 
to  flow  from  their  conduct.     These  were  necessarily  questions  for  the  jury. 

Maboh  10th,  1879.  Before  Shabswood,  C.  J.,  Mebcub,  GJob- 
DON,  Paxson,  Woodward,  Trtjnkey  and  Sterrett,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Bradford  county :  of 
January  Term  1877,  No.  66. 

Trespass  on  the  case  by  Patrick  H.  Kiely,  by  his  next  friend, 
John  Kiely,  against  James  H.  Drake  and  George  Drake,  for  an 
injury  alleged  to  have  been  suffered  by  the  plamtiff  by  reason  cf 
the  unlawml  acts  of  the  defendants. 

James  H.  Drake,  one  of  the  defendants,  was  the  conductor  of  a 
freight  train,  with  a  caboose  car  attached  for  passengers,  on  the 
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Northern  Central  Railway,  on  the  2^ih  of  Anffust,  1872,  at  the 
time  of  the  alleged  cause  of  action,  and  had  acted  in  that  capacity 
for  the  period  of  twenty-two  years ;  the  other  defendant,  George 
Drake,  was  a  son  of  J.  H.  Drake,  and  acted  as  brakeman  at  the 
time  of  the  alleged  cause  of  action,  and  was  at  that  time  about 
eighteen  years  of  age.    The  plaintiff,  when  injured,  was  about  ten 
years  of  age,  and  resided  in  his  father's  family  near  the  depot. 
The  train,  on  the  24th  day  of  August,  arriyedf  at  the  depot,  in 
Troy,  a  little  after  4  o'clock  p.  m.,  and  was  about  two  hours  late. 
The  conductor  inmiediately  went  to  transact  the  necessary  business 
into  the  office  of  the  agent,  whose  office  was  located  on  the  west 
side  of  the  depot  building,  the  railway  track  being  on  the  east  side. 
The  brakemen  were  engaged  in  the  transfer  of  freight  at  one  of 
the  freight  cars  standing  near  the  north  end  of  the  depot  platform ; 
the  work  at  the  station  was  completed,  ynth  the  exception  of  load- 
ing a  ]>iano  or  melodeon.    Henrv  Hebe,  one  of  the  employes  of 
the  train,  went  to  the  caboose,  which  stood  near  the  water-tank,  at 
she  south  end  of  the  depot,  to  get  an  iron  bar,  and  saw  the  plaintiff, 
with  two  or  three  of  ms  brothers  and  some  other  boys,  in  tlie 
caboose  taking  peaches  from  a  crate,  which  they  had  broken.     He 
immediately  stepped  back  and  informed  George  Drake  of  the  fact. 
As  George  came  up,  the  plaintiff  came  from  the  car,  and  had 
stepped  on  to  the  depot  platform,  when  George  took  him  in  his 
arms,  carried  him  into  the  caboose  and  put  him  in  the  closet  on  the 
east  side,  locked  the  door,  and  immediately  went  back  and  assisted 
to  load  the  instrument,  which  was  done  in  three  or  four  minutes. 
About  the  time  the  work  was  completed,  James  H.  Drake  came 
from  the  office,  and  the  train  immediately  started.     He  alleged  he 
knew  nothing  of  what  had  happened  between  his  son  and  the 
plaintiff,  and  liad  no  knowledge  tnat  the  plaintiff  was  in  the  car  or 
the  closet  until  the  train  was  m  full  motion,  running  at  about  the 
rate  of  fifteen  miles  an  hour  on  a  down  grade,  ana  was  near  the 
plaster-switch,  a  distance  of  between  a  quarter  and  a  half  mile  from 
the  depot.    It  was  then  concluded,  upon  consultation  of  the  defend- 
ants, in  plaintiff's  presence,  that  they  would  take  him  on  to  Colum- 
bia Cross  Roads,  a  distance  of  some  five  miles,  when  he  could  return 
with  Joseph  Williams  on  the  express  train  coming  south,  which 
would  bring  him  back  to  Troy,  his  home,  in  the  eany  part  of  the 
evening.   He  was  taken  to  the  Columbia  Cross  Roads,  got  out  of  the 
caboose,  went  home  on  foot,  running  or  trotting  most  of  the  way, 
as  he  alleged.     He  arrived  at  his  home  between  5  and  6  o'clock, 
went  to  his  father's  house,  and  the  same  evening  his  mother  sent 
him  down  town.     He  was  seen  coming  towards  town  the  same 
evening,  and  on  the  Monday  following  he  was  seen  around  the 
depot.    He  was  taken  sick  after  his  return  from  the  Cross  Roads,  and 
remained,  it  was  alleged,  in  an  unconscious  state  for  a  long  time. 
No  doctor  was  called  until  some  ten  or  eleven  days  after  his  return 
4  A.  &  E.  R.  Cas.— 88 
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from  the  -(-  Boads.  From  this  sickness  he  never  reoovered.  He 
is  a  cripple  in  both  le^,  and  will  remain  so,  in  all  probabilitj,  for 
life.  He  broa£;ht  suit  against  defendants  for  damages  allied  to 
have  resulted  from  the  sickness  cansed  bj  his  trip  to  the  Crofis 
Koads. 

At  the  trial,  before  Morrow,  P.  J.,  defendants  proposed  to  a^ 
the  witness,  Dr.  Axtell,  on  cross-examination,  ^^  If  at  this  first  visit 
Mrs.  Kielj  stated  in  the  presence  of  the  plaintijS  that  his  (plain- 
tiff *s)  sickness  was  caused  bj  his  having  been  in  swimming  f  Ob- 
jected to  as  not  a  cross-examination.  Objection  sustained,  qnestioii 
rejected.     (First  assignment  of  error.J 

Also  to  ask  witness,  Cornelius  Sayles,  whether,  in  conversation, 
Kiely  told  him  how  the  boy  (plaintiff)  got  hurt,  whether  he  did 
not  say  he  got  hurt  playing  weak  horse.  Objected  to,  because, 
first,  any  conversation  had  with  John  Kiely  will  not  affect  the 
plaintiff;  and,  second,  defendants  were  bound  by  John  Kiely s 
answers  when  interrogated  in  relation  to  the  alleg^  conversation. 
Objection  sustained.     (Second  assignment.^ 

The  second  and  fourth  points  of  the  plaintiff,  which  the  conn 
affirmed,  were  as  follows : 

2.  That  if  J.  H.  Drake  aided,  abetted  or  directed  George  Drake 
in  taking  the  plaintiff  on  board  the  car,  or  if  the  act  oi  George 
Drake  was  in  the  presence  of  J.  H.  Drake,  he  beinff  the  conductor 
in  charge  and  control  of  the  train,  and  George  Dra^e  a  brakeman 
under  him,  then  the  act  was  the  act  of  J.  H.  Drake,  and  the  plain- 
tiff is  entitled  to  recover.     (Seventh  assignment.) 

4.  That  the  plaintiff,  being  a  child  of  tender  years,  a  different 
rule  of  responsibility  and  contributory  negligence  prevails  from 
tha1>  as  to  adults,  and  that  what  might  be  a  bar  to  the  recovery  of 
consequential  damages  by  an  adult  might  not  be  a  bar  in  the  case 
of  a  child  of  tender  years.    (8th  assignment.) 

In  the  general  charge,  the  court,  inter  alia,  said : 
*'  The  undisputed  evidence  shows  that  the  plaintiff  was  forciblv 
put  on  board  tne  car  and  carried  a^inst  his  will  to  Columbia  Oo* 
Roads,  a  distance  of  nearly  five  miles ;  also,  that  he  returned  home 
on  foot,  running  a  part  if  not  all  the  way.  George  Drake  testifies 
that  he  put  him  on  the  car  and  locked  him  in  the  closet^  and  kept 
him  there  unil  after  the  train  was  imder  motion.  This  was  an  act 
of  trespass  on  his  part,  [and  if  JameS  H.  Drake  was  present^  direei- 
ing  or  consenting  to  the  act  of  George  in  putting  him  on  the  car, 
they  were  joint  trespassers,  and  the  plaintiff  is  entitled  to  recover 
against  botn]  such  damages  as  the  jury  find  under  the  evidenceThe 
sustained  at  their  hands.  If  his  sickness  was  the  direct  resnlt  of 
their  acts,  that  is,  if  their  acts,  in  connection  with  the  plaintiffs 
fright,  excitement  and  exertion  in  returning  home,  were  the  im- 
mediate cause  of  his  sickness,  [he  is  entitled  to  recover  damages, 
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as  well  from  the  injuries  resulting  from  his  sickness  as  by  being 
pnt  on  the  car  and  carried  away.] 

"  But  he  cannot  recover  for  injuries  resulting  from  his  sickness, 
if  his  own  conduct  and  acts  constituted  n^ligence  on  his  part, 
which  contributed  in  any  degree  to  such  sickness.  [What  would 
be  negligence  in  an  adult  might  not  be  negligence  in  a  boy  ten 
years  of  age,  and  hence,  the  jury  in  passing  on  the  question  of 
negligence,  must  have  regard  to  the  age  and  intelligence  of  the 
plaintiff  at  the  time  the  alleged  injuries  were  received.]  If  his 
sickness  was  not  the  direct  result  of  the  acts  of  the  def enaants,  was 
the  result  of  other  causes,  or  if  his  negligence  contributed  to  his 
sickness  in  any  degree,  then  he  could  recover  only  such  damages 
*  *        '  of  having  been  forcibly  put  on  the  car 

to  say,  all  dama^  he  suffered  prior  to, 
^kness,  and  these  mstructions  will  govern 
your  verSict,  whether  under  our  subsequent  instructions  you  find 
against  Greor^  Drake  only  or  against  both  defendants. 

"  This  leaos  us  to  remarx,  and  we  call  your  attention  particularly 
to  the  fact,  that  [there  can  be  no  recovery  in  the  case  against 
James  H.  Drake  if  he  had  no  knowledge  of  the  acts  of  his  son 
George  in  putting  the  plaintiff  on  the  car,  knew  nothing  about  the 
matter  until  liie  train  nad  gone  from  the  station  a  quarter  or  half 
a  mile,]  and  was  going  at  the  rate  of  fifteen  miles,  or  thereabouts, 
an  hour. 

'^He  did  not  make  himself  a  joint  trespasser  in  refusing  to  stop 
the  train  and  allow  the  boy  to  get  off,  although  by  this  reiusal  the 
injury  the  plaintiff  sustained  was  produced  in  part  by  the  acts  of 
both  defenaants,  if  there  was  no  concert  between  them.  Where 
two  or  more  commit  separate  trespasses  tending  to  produce  an  in- 
jury to  another,  there  is  no  joint  liability  and  can  be  no  joint  re- 
covery. This,  however,  will  not  prevent  a  recovery  against  George 
Di'ake  under  the  instructions  already  given,  but  there  must  be  no 
recovery  against  James  H.  Drake,  unless  the  jury  find  from  the 
evidence  he  was  a  joint  trespasser." 

Verdict  for  plaintiff  for  $1,658,  and  after  judgment,  defendant 
took  this  writ,  and  alleged  that  the  court  erred  as  set  forth  in  the 
above  assignments,  anf  in  the  portion  of  the  charge  included  in 
brackets. 

E.  B.  Parsons  and  Delos  Eockwell,  for  plaintiffe  in  error. — The 
sickness  of  the  lad  was  to  remote  a  consequence  of  his  being  put 
on  the  train.  The  defendants  are  only  liable  for  such  damages  as 
their  acts  directly  caused,  and  not  for  the  consequences  of  inter- 
vening causes  over  which  they  have  no  control,  and  which  had  no 
connection  with  putting  plaintiff  on  the  car:  Hoag  v.  Michigan 
Southern  R.  R.  Co.,  4  iNorris,  293.  See  also  Pennsylvania  K.  R. 
Co.  V.  Kerr,  12  P.  F.  Smith,  353 ;  Ryan  v.  New  York  Central  R. 
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R  Co.,  35  K  Y.  210;  Oil  Creek  K.  K.  Co.  v.  KeigBron,  U  P.F. 
Smith,  320. 

The  master  as  eudb  is  not  liable  for  the  trespasses  of  his  servant, 
unless  the  particular  wrongful  act  of  the  servant  was  ordered  by 
the  master,  or  in  other  words,  unless  the  master  be  the  immediate 
cause  of  the  injury.  Even  then  he  is  not  liable  because  he  is  the 
master,  but  because  the  act  is  personally  and  immediately  his: 
Yeager  v.  Warren,  7  Casey,  219. 

B.  S.  Bentley  and  Davies  and  Camochan,  for  defendant  in 
error. 

Sterbett,  J. — ^The  trespass  in  this  case  was  clearly  established  by 
undisputed  testimonv.  The  only  matters  about  which  there  oonld 
be  an^  difference  oi  opinion  were  whether  the  defendants  below 
were  joint  trespassers,  whether  the  trespass  was  the  proximate  cause 
of  all  or  only  some  of  the  injuries  complained  of,  and,  as  a  sequence 
thereof,  what  amount  of  damage  the  plaintiff  was  entitled  to  re- 
cover. There  were  all  questions  of  fact,  exclusively  for  the  jniy, 
and  considering  the  charge  as  a  whole  thev  were  submitted  with 
instructions  of  which  the  plaintiff  in  error  had  no  reason  to  com- 
plain. As  to  the  fact  of  joint  trespass,  the  testimony  was  such  that 
the  court  was  bound  to  submit  it  to  the  jurv.  The  plaintiff  him- 
self testified  that  Geor^  Drake,  after  foremg  him  into  the  car, 
locked  him  up  in  the  closet,  and  that  the  other  defendant  directed 
George  to  put  him  on  the  car.  The  witness  says :  "  He  canght 
hold  of  me  and  dra^^ed  me  and  put  me  in  the  car.  His  father, 
James  H.  Drake,  said,  put  him  on.  He,  George  Drake,  took  hold 
of  me  to  put  me  on  the  car ;  I  took  hold  of  the  railing;  he  pulled 
me  from  it ;  took  me  in  the  car ;  put  me  in  the  closet^  and  left  me 
quite  a  while,  until  the  train  started.  I  cried  and  asked  him  to  let 
me  out ;  they  would  not  let  me  out ;  James  H.  Drake  was  on  the 
platform  when  he  told  George  to  put  me  on  the  car.  After  the 
train  started,  George  came  and  let  me  out,  and  was  goin^  to  let  me 
off  the  train.  His  father  told  him  to  keep  me  on,  and  he  took  me 
up  to  Columbia  Cross  Koads."  It  is  true  we  find  in  the  defendants* 
testimony  a  different  version  of  the  transaction,  so  far  as  the  con- 
duct of  James  H.  Drake  at  the  outset  is  concerned,  but  it  was  the 
exclusive  province  of  the  jury  to  determine  which  was  correct^  If 
they  believed  the  boy,  tne  defendants  were  beyond  doubt  joint 
trespassers.  After  speialcing  of  the  conduct  of  George  Drake,  and 
pronouncing  it  an  unqualified  trespass,  the  learned  judge  proowded 
to  say  that  ^^  if  James  H.  Drake  was  present,  directmg  and  consent- 
ing to  the  act  of  George  in  putting  him  on  the  car,  they  were  joint 
trespassers,  and  the  plaintiff  is  entitled  to  recover  against  both  sndi 
damages  as  the  jury  find,  under  the  evidence,  he  sustained  at  their 
hands.  In  a  subsequent  part  of  the  charge,  the  attention  of  the 
jury  was  again  called  to  this  feature  of  the  case,  in  such  a  manner 
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that  they  could  not  fail  to  comprehend  the  principle  by  which  they 
were  to  be  guided  in  determining  the  question  of  joint  liability. 
They  were  told  there  could  be  no  recovery  a^aingt  James  H.  Drake, 
^*  if  he  had  no  knowled^  of  the  acts  of  his  son  in  putting  the 
plaintiff  on  the  car,  and  Jsnew  nothing  about  the  matter  untu  the 
train  had  gone  from  the  station  a  quarter  oi^  half  a  mile.  He  did 
not  make  nimself  a  joint  trespasser  in  refusing  to  stop  the  train  and 
allowing  the  boy  to  get  off,  although  by  this  refusal  the  injury  the 
plaintin  sustained  was  produced  in  part  by  the  acts  of  both  defend* 
ants,  if  there  was  no  concert  between  them.  Where  two  or  more 
commit  separate  trespasses,  tending  to  produce  an  injury  to  another, 
there  is  no  joint  liability,  and  can  be  no  joint  recovery.  This,  how- 
ever, will  not  prevent  a  recovery  against  George  Drake  under  the 
instructions  already  given,  but  there  must  be  no  recovery  against 
James  H.  Drake  unless  the  jury  find  from  the  evidence  that  he  was 
a  joint  trespasser."  What  more  could  this  defendant  ask  at  the 
hands  of  the  court?  Under  the  instructions  thus  given,  the  jury, 
if  tliey  had  adopted  his  version  of  the  transaction,  would  have  oeen 
honnd  to  return  a  verdict  in  his  favor.  The  result  evidently  showed 
that  they  did  not  do  so.  They  believed  the  plaintiff's  statement, 
and  we  are  not  at  all  prepared  to  say  they  were  not  right  in  so 
doing.  The  circumstances  disclosed  by  the  testimony  ten<fed  rather 
to  corroborate  him,  and  at  the  same  time  render  it  difficult  to  un- 
derstand how  such  an  outrage  could  occur  while  the  train  was  stop- 
ping at  the  station,  and  the  conductor  not  be  aware  of  it.  If  he 
was  present,  and  cognizant  of  the  trespass  that  was  being  com- 
mitted, he  owed  it  as  a  duty  to  himself  and  all  concerned  to  assert 
his  authority  and  prevent  nirther  wrong,  and  if  he  neglected  to  do 
so,  it  would  not  hd  unreasonable  to  infer  consent  thereto  on  his 
part  According  to  his  own  testimony,  he  certainly  manifested 
great  indifference.  Beferring  to  the  time  the  train  started  from 
the  depot,  he  says :  ^^  I  heard  an  unusual  noise  in  the  baggage-car 
soon  after  I  got  in ;  sounded  like  noise  proceeding  from  a  human 
creature ;  I  was  collecting  fare  of  passen^rs ;  after  I  did  that, 
opened  the  door  and  went  in  there."  If  the  "unusual  noise," 
'^  proceeding  from  a  human  creature,"  had  commanded  his  imme- 
diate attention,  as  it  should  have  done,  he  could  have  released  the 
bo^,  and  set  him  off  the  train  while  he  was  yet  in  sight  of  home. 
His  conduct  was  not  calculated  to  elicit  the  sympathy  of  the  jurv, 
and  if  it  resulted  unduly  to  his  prejudice,  the  remedy  was  solely 
with  the  court  below.  The  question  of  joint  liability  was  submitted 
with  full  and  guarded  instructions,  of  which  he  has  no  reason  to 
complain,  and  the  verdict  must  be  accepted  as  conclusive.  The 
ne^ri;  question,  to  which  some  of  the  assignments  of  error  are 
directed,  is  that  of  proximate  cause.  Upon  an  admitted  state  of 
facts  this  would  ordinarily  be  a  question  of  law  for  the  court : 
Hoag  V,  Lake  Shore  and  M.  S.  R.  K.  Co.,  4  Norris,  293.    In  the 
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present  case  the  moet  material  facts  were  in  dispute^  and  the  oomt 
could  do  nothing  else  than  submit  the  testimony  to  the  jury,  with 
proper  instractions  to  determine  the  f acts,  ^pplj  them  to  the  prin- 
ciples of  law,  and  render  their  verdict  accordingly.    It  was  con> 
ceded  that  the  plaintiff  had  sustained  some  iniury,  for  which  he 
was  entitled  to  recover,  at  least  against  one  of  tne  defendants,  bat 
it  was  denied  that  his  sickness  and  subsequent  suffering,  in  rela- 
tion to  which  considerable  testimony  was  mtroduced,  was  the  re- 
sist of  the  trespass.    In  other  words,  it  was  contended  that  the 
trespass  was  not  the  proximate  cause  of  these  injuries.    This  was 
the  main  question  in  the  case,  and  in  submitting  it  to  the  juiy  the 
learned  judge  instructed  tiiem  that  if  the  plamtiff's  sickness  was 
the  direct  result  of  the  defendants^  acts,  ^^  tnat  is,  if  their  acts,  in 
connection  with  the  plaintiff's  fright,  excitement  and  exertion,  in 
returning  home,  were  the  immediate  cause  of  his  sickness,  he  is 
entitled  to  recover  damages  as  well  for  the  injuries  resulting  from 
his  sickness  as  from  bein^  put  on  the  car  and  carried  away.    Bnt 
he  cannot  recover  for  injuries  resulting  from  his  sickness  if  his 
own  conduct  constituted  negligence  on  nis  part,  which  contributed 
in  any  decree  to  such  sickness.    What  would  be  negligence  in  an 
adult  mi^t  not  be  negligeuce  in  a  boy  of  ten  years  of  age,  and 
hence,  the  jury,  in  passing  on  the  question  of  negligence,  must  ha?e 
regai*(l  to  tne  age  and  intelligence  of  the  plaintiff  at  the  time  the 
allejred  injuries  were  received.     If  his  sicKuess  was  not  the  direct 
result  of  tne  acts  of  the  defendants — was  the  result  of  other  causes, 
or  if  his  negligence  contributed  to  his  sickness  in  any  degree,  then 
he  could  recover  only  such  damages  as  he  sustained  by  reason  of 
having  been  forcibly  put  on  the  car  and  taken  away ;  that  is  to  say, 
all  damages  he  suffered  prior  to  and  independent  of  his  sickness ; 
and  these  instructions  wiU  govern  your  verdict  whether  under  our 
subsequent  instructions  you  find  against  Greorge  Drake  only,  or 
against  both  defendants.''    The  instruction  thus  given  was  both 
appropriate  and  adequate,  and  is  here  referred  to  at  length  for  the 
purpose  of  showing  how  some  of  the  detached  sentences  of  the 
charge  assimed  for  error  are  explained  and  qualified  by  the  con- 
text.   If  the  defendants  below  had  desired  other  or  more  specific 
instructions  on  the  subject,  they  should  have  preferred  their  re- 
quest to  the  court.    In  Hoa^  v.  R.  R.  Co.,  supra,  our  brother  Pax- 
son  says :  "  The  doctrine  laid  down  in  the  R.  R.  Co.  v.  Hope,  and 
to  be  gathered  incidently  perhaps  from  Raydure  v.  Knight,  is,  that 
the  question  of  proximate  cause  is  to  be  decided  by  the  juiy  upon 
all  the  facts  in  the  case ;  that  they  are  to  ascertain  the  relation  of 
one  fact  to  another,  and  how  far  there  is  a  continuation  of  the  causa- 
tion by  which  the  result  is  linked  to  the  cause  by  an  unbroken 
chain  of  events,  each  one  of  which  is  the  natural,  foreseen  and  neces- 
sary result  of  such  cause.  *  *  *  In  determining  what  is  proximate 
cause,  the  true  rule  is,  that  the  injury  must  be  the  natural  and  prob- 
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able  oonsequence  of  the  negligence ;  such  a  consequence  as,  under 
thesnrrounding  drcnniBtancesof  the  case,  might  and  ought  to  have 
been  foreseen  by  tlie  wrongdoer  as  likely  to  flow  from  his  act."  In 
view  of  the  testimony  in  this  case,  the  court  could  not  undertake  to 
decide  that  the  trespass  had  no  connection  with  the  plaintiffs  sick- 
ness ;  that  tlie  latter  was  not  the  natural  and  probable  consequence 
of  the  former.  Nor  that  it  was  not  such  a  consequence  as  under 
the  circumstances  might  and  ought  to  have  been  foreseen  by  the 
defendants  as  likely  to  flow  from  their  conduct.  These  were  neces- 
sarily questions  for  the  jury.  A  child  of  tender  years  was  forcibly 
seized,  thrust  into  a  car,  locked  up  in  a  dark  closet,  and  carried  five 
miles  from  home,  released  late  in  the  evening,  and  left  to  find  his 
way  home  as  best  he  could.  Was  it  an  unnatural  or  improbable 
result,  that  he  should  be  excited,  nervous,  terrified ;  that  he  should 
make  his  way  home  if  he  could  find  it,  with  all  possible  speed,  and 
without  thought  of  consequences  ?  Was  it  at  all  unnatural  or  im- 
probable, that  the  abuse,  excitement  and  exposure  would  result  in 
some  form  of  illness,  more  or  less  severe?  And  were  not  these 
such  natural  and  probable  consequences  as  might  and  ought  to  have 
been  seen  by  those  who  committed  the  trespass  ?  If  they  were,  it 
was  not  at  all  necessary  that  they  might  and  ought  to  have  f  or- 
seen  the  nature,  severity  or  extent  of  such  illness.  To  hold  that 
this  was  essential  would  be  requiring  entirely  too  much  in  the 
interest  of  the  wrongdoer.  The  actusQ  results  depend  very  much 
on  the  physical  condition  and  constitutional  tendencies  of  the  per- 
son injured  ;  in  some  cases  they  might  not  be  so  serious,  in  others 
more  serious,  and  even  permanent,  as  in  the  present  case.  We  fail 
to  see  any  error,  either  in  the  submission  oi  the  question  to  the 
jury,  or  in  the  manner  in  which  it  was  done.  As  the  case  stood 
upon  the  testimony,  there  was  no  material  error  in  sustaining 
the  objections  to  Questions  put  to  Dr.  Axtell  and  Cornelius 
Sayles.  What  has  been  said  refers  suflSciently  to  all  the  assign- 
ments of  error  that  appear  to  call  for  special  notice.  They,  as  well 
as  those  not  specially  referred  to,  are  not  sustained. 

Judgment  afSrmed. 

Shabswood,  0.  J.,  Mebcur  and  Paxson,  JJ.,  dissented 


Gbobge  W.  Evebhabt 

V. 

Thb  Tebbb  Haute  and  Indianapolis  R.  R.  Co. 

(Advance  CoMj  Indiana,     January  26,  1882.) 

The  plaintiff  was  requested  by  a  brakeman  of  the  defendant  company  to 
aaoend  a  moving  cor  of  the  defendant  and  set  a  brake,  which  he  did,  and 


600  XYBRHABT  V.  TEBBE  HAUTE  AND  INDIAKAP.  B.S.  CO. 

while  00  engaged  he  was  injured  by  other  servantB  carelessly  running  other 
cars  affainsttheone  he  was  upon.  MM^  That  he  could  not  recover  of  the 
defendant  the  damages  he  haa  sustained. 

A  mere  Tolunteer  cannot  recover  damages  he  may  have  sustained  bj  the 
carelessness  of  the  servants  of  the  person  whom  he  has  volunteered  to  aid. 

WoBDENy  J. — Complaint  by  the  appellant  against  the  appellee  in 
two  paragraphs.  The  first  alleges  '^  tnat  the  defendant  is  a  corpor- 
ation organized  under  the  laws  of  the  State  of  Indiana,  and  as  SQch 
owns  and  operates  a  railroad  line  from  Indianapolis  to  Terre  Haute, 
Indiana ;  and  also  certain  lines  of  track  laid  and  used  for  switching 
and  making  up  freight  and  passenger  trains  in  the  citj  of  Indian- 
apolis, Indiana;  that  on  the  20th  day  of  Angost,  1879,  the  plaintiff 
(who  is  a  miner)  was  returning  home  along  South  West  street  in 
said  city,  and  on  coming  to  the  point  where  the  tracks  of  the  de- 
fendant cross  said  West  street  was  stopped  by  several  flat,  or  coal 
cars  which  were  moving  slowly  across  said  street ;  that  at  this  mo- 
ment a  servant,  an  employ^  of  the  defendant  who  was  employed 
on  and  about  said  switcning  tracks,  requested  the  plaintifE  to  get 
uj>on  one  of  said  coal  cars,  and  apply  the  brake  thereto,  so  as  to 
bring  it  to  a  full  stop ;  that  the  plamtiff  acceded  to  this  request, 
and  sot  upon  one  of  the  said  coal  cars,  and  laid  hold  of  the  brake 
wheel  thereof,  to  do  as  he  had  been  requested ;  that  certain  other 
employes  of  the  defendant,  who  had  cnarge  of  a  switching  engine 
belonging  to  the  defendant  to  which  was  attached  some  oUier 
emptv  coal  cars,  undertook  to  make  what  is  known  as  a  running 
switcn,  and  carelessly,  n^ligentl^,  wilfully  and  recklessly  cut  off 
several  coal  cars  from  i^e  engme,  which,  under  a  considerable 
speed,  ran  on  eastward,  and  wilruUv,  recklessly,  carelessly  and  neg- 
ligently left  them  without  any  brakeman,  or  other  person  to  take 
care  oi  them  or  stop  them ;  and  thus  left  alone  they  ran  into  and 
collided  heavilv  with  the  car  on  which  the  plaintifE  was ;  and  the 
shock  threw  tne  plaintifi  ofi  and  upon  the  ground,  and  under  the 
said  cars ;  and  the  cars  ran  against  and  upon  him,  mangling;  him 
severely,  without  the  fault  or  negligence  of  the  plaintiff  ana  in  a 
manner  which  he  was  powerless  to  prevent ;  that  m  the  crush  of  the 
wheels  created  by  the  collision  aforesaid,  the  bones  of  his  right  foot 
were  broken  and  mashed,  his  right  leg  skinned  for  a  considerable  diB- 
tance,  and  his  left  badly  braised,  and  a  deep  gash  cut  in  his  groin ; 
and  he  has  been  ever  since  confined  to  his  bed,  and  has  suffered 
and  still  suffers  ^reat  pain  and  anguish  therefrom.  He  is  informed 
that  these  injuries  are  of  a  permanent  character,  and  that  his  left 
foot  is  crippled  for  life,  and  he  will  be  confined  to  his  bed  for  many 
months  to  come.  .  .  .  He  further  avers  that  the  loosening  of  said 
cars  from  the  engine  on  the  running  switch  was  so  sudden  that  he 
could  take  no  means  to  avoid  the  iniury,  as  the  cars  were  upon  him 
before  he  could  see  or  provide  for  the  danger." 

The  second  pa^ragraph  alleges  the  organization  of  the  defendant 
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as  a  corporation  under  the  laws  of  the  State  of  Indiana ;  and  that 
as  such  corporation  it  ^^  owns  and  operates  a  raihoad  line  leading 
from  Indianapolis  westward  across  White  river;  and  also  certain 
lines  of  track  used  principallj  for  switching,  and  as  side  tracks 
which  have  been  laid  down  in  and  upon  a  public  street  in  the  city 
of  Lidianapolis,  called  Louisiana  street,  and  along  the  same  from 
Tennesee  street  to  White  river,  within  the  limits  of  said  city ;  that 
at  a  point  or  place  in  said  Louisiana  street, — a  certain  other  street 
of  said  city,  called  West  street,— crosses  said  Louisiana  street,  and 
the  said  crossing  has  been  iilled  with  railway  tracks — ^main  and  side 
trachs ;  and  from  thence  westward  to  said  W  hite  river,  upon  and 
alon^  which  the  defendant's  endues  and  cars  are  almost  constantiy 
movmg,  attached  to  coal  and  freight  cars ;  that  on  the  20th  of 
August,  1879,  the  plaintifi  (who  is  a  miner)  was  returning  home 
and  walking  upon  the  sidewalk  of  South  West  street,  in  said  city 
of  Indianapolis,  and  coming  to  its  intersection  with  said  Louisiana 
street,  across  which  his  route  lay,  was  walking  carefully  across  said 
last  named  street,  and  when  about  two-thirds  of  the  way  across  said 
Louisiana  street,  found  his  progress  barred  by  several  empty  coal 
or  flat  cars,  which  were  slowly  moving  westward  entirely  without 
any  person  to  manage  or  stop  them,  and  unattached  to  any  engine ; 
that  as  plaintifl^  stopped,  a  servant  and  employ^  of  the  defendant, 
who  was  engaged  at  the  time  in  looking  after  and  oiling  the  de- 
fendant's cars  upon  and  along  said  tracks,  directed  the  plaintiff  to 
dimb  upon  said  emptj^  cars,  and  apply  the  brakes  to  them,  and 
stop  them ;  plaintiff  did  so  without  any  delay,  and  while  the  cars 
were  slowly  moving  westward  along  one  of  the  tracks  aforesaid, 
applied  the  brakes  with  dl  his  force  to  stop  the  car  he  was  on ; 
that  during  this  time  certain  servants  and  employes  of  the  defend- 
ant, in  charge  of  one  of  the  defendant's  switching  endues,  were 
engaged  in  moving  and  switching  cars  therewith,  at  tlie  western 
extremity  of  Louisiana  street,  near  the  bridge  over  White  river, 
where  the  side  or  switching  tracks  join,  or  unite  with  the  main 
track  used  by  the  defendant ;  and  with  said  en^e  pushed  certain 
empt^  flat  coal  cars  from  the  west  of  the  said  junction  down  upon 
the  side  track  on  which  were  the  cars  upon  one  of  which  the 
plaintiff  was  standing  at  the  brake  thereof ;  and  wilfully,  recklessly, 
and  negligently  allowed  said  coal  cars  to  nin  upon  and  along  said 
track,  oisconnected  and  cut  off  from  the  engine  that  had  started 
them,  entirely  wild  and  without  any  person  upon  them  to  control  the 
brakes  thereof,  and  at  a  dan^rous  rate  of  speed ;  and  the  motion 
they  had  thereby  acquired,  drove  and  propelled  them  swiftly,  and 
all  unseen  by,  and  without  th3  knowledge  of  this  plaintift,  who 
was  engi^ed  at  the  time  in  tightening  the  brakes  on  the  car  he  was 
upon,  and  suddenly  ran  against  the  cars  on  which  the  plaintiff  was 
ndin^,  with  ^reat  force ;  and  the  shock  of  the  collision  threw  the 
plaintiiS  ofi  uie  car  and  upon  the  track,  and  under  the  wheds  of 
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the  cars,  which  ran  upon  him,  wounding  him  in  several  places,  and 
mangling  his  foot  as  nereinafter  set  forth.     And  the  plaintifE  Bap 
he  had  no  reason  to  expect,  and  did  not  expect,  and  did  not  know 
that  the  defendant's  agents  or  servants,  or  any  other  person  would 
allow  said  cars  to  be  pushed  along  and  upon  said  track  from  the  west 
end  thereof,  while  the  car  he  was  on  was  moving  along  said  track 
westward,  nor  that  they  would  push  said  cars  down  said  track  and 
disconnect  them  from  the  engine,  and  aUow  them  to  run  wild  and 
unattended  by  any  person  to  manage  the  brakes  thereon,  nor  that 
any  cars  were  coming,  until  they  were  so  near,  as  to  make  a  collis- 
ion inevitable ;  that  he  had  no  means,  or  knowledge  whereby  he 
could  foresee  the  danger,  and  that  it  came  so  suddenly  upon  him 
that  he  was  unable  to  prevent  it.     He  avers  that  he  was  not  guilty 
of  any  negligence  or  carelessness  at,  or  before  the  time  of  the  col- 
lision, and  that  as  soon  as  he  was  aware  of  the  danger  he  used 
every  effort  to  prevent  it,  but  without  success.    He  says  that  if 
the  cars  approaching  from  the  west  had  been  properly  manned  by  a 
sufScient  number  (3  persons  to  apply  the  brakes  in  time  the  collis- 
ion would  have  been  prevented ;  and  that  if  the  defendant's  agents, 
or  employ^  in  charge  of  the  switch  enmie  had   taken  proper 
care,  and  the  means  at  hand  to  know  whemer  the  track  was  clear, 
the  injury  to  the  plaintiff  would  not  have  happened ;  and  that  if 
the  defendant's  servants  in  char^  of  the  engine  had  not  pushed 
the  cars  down  the  side  track  with  great  speed,  and  wilfuBy  and 
recklessly  suffered  them  to  run  wild  and  tmattended  the  collision 
would  not  have  taken  place:  that  on  getting  upon  the  car  to  stop 
it,  by  the  use  of  the  brake,  he  did  so  solely  at  the  request  of  the 
defendant's   servant,  an  employ^  as  aforesaid,  and  without  any 
reward,  or  remuneration,  or  promise,  or  expectation  of  any  reward, 
or  remuneration." 

The  paragraph  then  proceeds  to  allege  the  extent  of  the 
plaintiff's  injuries,  and  the  expenses  incurred ;  and  claims  judg- 
ment in  the  sum  of  twenty  thousand  dollars. 

A  demurrer  to  each  paragraph  of  the  complaint  for  want  of  suf- 
ficient facts  was  sustained ;  and  final  judgment  rendered  for  the  de- 
fendant.   Judgment  affirmed  on  appeal  to  the  general  term. 

On  the  authority  of  the  cases  of  Le^  t'.  Midland  B.  K.  Co.,  H. 
&  N.  773 ;  Flower  v.  Pennsylvania  R.  K  Co.,  69  Penn.  210 ;  New 
Orleans,  etc.,  B.  B.  Co.  v.  Harrison,  48  Miss.  112 ;  cases  which  seem 
to  us  to  be  entirely  in  point  in  principle,  we  feel  constrained  to 
hold  that  on  the  facts  stated  the  defendant  is  not  liable ;  and,  there- 
fore, that  the  ruling  below  was  right. 

If  the  plaintiff  was  to  be  regarded  as  having  been  the  servant  of 
the  defendant,  it  would  seem  that  he  could  not  recover  for  the  in- 
jury caused  by  the  negligence  of  his  fellow  servants. 

But  it  seems  to  us  £at  on  the  facts  stated  in  either  paragraph  of 
the  complaint,  he  cannot  be  regarded  as  having  been  the  servant  of 


XYERHAKT  V.  TERBE  HAUTE  AND  INDIANAP.  R.  R.  CO.   608 

the  defendants.  See  Kelly  v.  Johnson,  128  Mass.  530.  He  was 
not  requested  or  directed  to  man  the  brake,  by  any  one  that  is  shown 
to  have  had  any  authority  from  the  defendant  to  make  such  em- 
ployment. 

In  the  first  paragragh  it  is  alleged  that  ^^  a  servant  and  employ^ 
of  the  defendant  who  was  employed  on  and  about  said  switching 
tracks,"  requested  the  plaintiff  to  get  upon  one  of  the  cars  and  apply 
the  brake,  etc. ;  and  in  the  second  paragraph  it  is  averred  that  **  ser- 
vant, an  employ^  of  the  defendant,  who  was  employed  at  the  time, 
in  looking  after  and  oiling  the  defendant's  cars,  upon  and  along 
said  tracks,"  directed  the  plaintiff,  etc. 

The  plaintiff  was  a  mere  volunteer  consenting  at  the  request  or 
direction  of  an  employ^  of  the  defendant,  to  pertorm  service  which 
should  have  been  performed  by  the  employes  themselves;  and 
while  he  cannot  be  regarded  as  an  employe,  he  is  in  no  better  con- 
dition than  if  he  had  been. 

Nor  is  he  in  any  better  condition  legally  than  if  he  had  been  a 
mere  intermeddler,  undertaking  to  perform  the  service  without  re- 
quest or  direction  from  any  one,  because,  as  we  have  seen,  he  was 
not  requested  or  directed  to  get  upon  the  car  and  apply  the  brake, 
by  any  one  having  power  from  tne  defendant  to  authorize  him  to 
do  so.  The  defendant  owed  him  no  duty  either  as  an  employ^,  pas- 
senger, or  traveller  upon  a  highway  crossed  by  the  railroad.  Under 
the  circumstances  the  authorities  above  cited  make  it  clear  that  the 
defendant  is  not  liable. 

If  there  had  been  an  urgent  necessity  for  some  one  other  than 
an  employe  of  the  defendant,  to  get  upon  the  car  or  cai-s  and  apply 
the  brakes  in  order  to  prevent  a  destruction  of  human  life,  or  val- 
uable property,  possibly  the  case  might  be  different.  But  no  such 
necessitv  was  diiown. 

The  judgment  below  is  affirmed  with  costs. 

The  plamtiff,  who  was  in  no  way  connected  with  the  railway 
company,  was  standing  at  one  of  its  crossings,  when  the  conductor, 
who  was  also  acting  as  engineer  of  the  train,  ordered  him  to 
go  in  and  uncouple  the  cars.  He  refused  at  first,  but  in  fear  of 
some  bodily  harm  (he  was  only  fifteen  years  of  age)  from  the  rail- 
way employ^,  who  had  cursed  and  threatened  to  beat  him  if  he  re- 
fused, was  forced  to  perform  the  service  required.  After  he  had 
uncoupled  the  cars  the  train  commenced  moving,  the  tender  came 
against  his  shoulder  and  knocked  him  under  the  cai^s  and  the  ten- 
der wheels  ran  over  his  left  leg,  injuring  it  so  severelv  that  he  was 
compelled  to  suffer  amputation.  There  was  no  bra&eman  on  the 
train.  He  was  not  bound  to  obey  the  order  under  which  he  acted 
and  could  have  gotten  away  had  he  seen  proper  and  tried.  He  did 
not  know  he  comd  uncouple  the  train  when  he  went  in,  but  thought 
he  could.  The  train  was  backing  at  the  time.  It  was  held  that 
the  company  was  not  liable,  he  being  a  mere  volunteer;  and  it 
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was  held  further  that  he  was  guilty  of  contributory  negligence;  K 
O.  J.  &  G.  N.  R  R  Co.  V.  Harrison,  48  Miss.  112 ;  S.  C.  12  Amer. 
Kep.,  356.  This  case  is  more  distinguished  from  Lovett  v.  Salem 
ana  South  Denvers  R  R  Co.,  9  Aller.  557,  which  was  a  case  where 
a  boy  took  passa^  on  a  street  railway  car  without  any  intention  to 
pay  nis  fare,  and  after  remaining  a  while  he  was  ordered  by  the 
conductor  to  leave  when  the  car  was  in  rapid  motion,  which  he  did 
and  was  injured.  In  that  case  it  was  held  that  the  conductor  was 
in  the  line  of  his  dut^  while  ordering  the  boy  oS  the  car,  and 
hence,  bound  to  act  with  cai'e  and  prudence ;  while  in  the  case  at 
bar  the  conductor  had  no  authority  to  order  the  boy  to  uncouple 
the  cars,  and  if  he  did  so  he  was  not  acting  within  the  line  of  m 
duty.  The  same  distinction  was  made  witn  reference  to  the  case 
of  Klim.  V.  The  Central  Pacific  R.  R.  Co.,  37  Cal.  400  S.  C,  39 
Cal.  587;  Lalor  v.  Ch.  B.  &  L.  R.  R.  Co.,  52  111.  401,  was  an  action 
under  the  statute  of  that  State  by  the  widow  and  adminstratrix  of 
her  deceased  husband,  who  was  killed  while  employed. at  the  depot 
of  the  company  as  a  common  laborer.  While  so  employed,  he  was 
ordered  by  the  superintendent  or  foreman  of  the  company,  em- 
ployed to  manage,  direct,  and  superintend  the  affairs  of  the  com- 
pany about  the  depot,  to  couple  and  connect  a  freight  car  with  the 
other  cars  if  attached  to  a  locomotive,  contrary  to  the  special  en- 
gagement of  the  deceased,  and  to  do  which  he  was  unversed  and 
inexperienced,  and  while  so  engaged  having  to  go  between  the  cars 
for  tne  purpose,  the  engine  was  so  carelessly  managed  as  to  bring 
the  cars  together  with  great  force,  by  reason  of  which  he  was 
crushed  to  death.    It  was  neld  that  the  company  was  constructively 

S resent  in  the  person  of  the  superintendent,  whose  command  the 
eceased  was  bound  to  obey,  and  that  thus,  by  the  direct  command 
of  the  company  he  was  exposed  to  the  peril  by  which  he  lost  his 
life.  ^^  We  place  this  case  on  the  ground  of  misconduct  of  the 
company  in  exposing  deceased  to  this  peril,  and  when  so  exposed, 
in  so  carelessly  mismanaging  the  engine  as  to  cause  his  death." 
Where  the  plaintiff,  a  lad,  maoed  himself  between  the  wheels  of  a 
carriage,  and  the  defendant's  servant  seeing  him  thus,  started  the 
horses  attached  thereto,  and  injured  the  plaintiff,  it  was  held  that 
the  master  was  not  liable.  Wright  v.  Wilcox,  19  Wend.  343.  At 
a  station  where  the  defendant's  train  of  cars  was  standing,  the  en- 
gine, tender  and  one  car  ran  down  to  the  water-tank  in  charge  of 
the  fireman,  who  asked  a  boy  ten  years  old,  standing  there,  to  put 
in  the  hose  and  turn  on  the  water.  While  the  boy  was  climbmg 
on  the  tender  to  comply  with  the  request,  some  detached  cars  be- 
longing to  the  train  came  down  with  ordinary  force,  and  struck  the 
car  near  to  the  tender,  whereby  the  boy  was  killed.  It  was  held 
that  the  company  was  not  liable  to  the  boy's  parents.  The  tme 
point  of  this  case  is,  that  in  climbing  upon  the  side  or  t^der  of 
the  engine,  to  perform  the  fireman's  duty,  the  son  of  the  plaintiff 
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did  not  come  within  the  protection  of  the  company.  To  recover, 
the  company  must  have  come  under  duty  to  him,  which  made  his 
protection  necessary.  Yiewin^  him  as  an  employ^,  at  the  request 
of  the  fireman,  the  relation  itself  would  destroy  his  ri^t  of  action.'' 
Flower  v.  The  Pennsylvania  Co.,  69  Pa.  St.  210.  The  same  dis- 
tinction IB  made  with  reference  to  the  ejection  of  passengers  as  was 
drawn  in  the  Mississippi  case.  Pennsylvania  Go.  v.  Books,  57  Pa. 
St  339. 

The  rule  that  a  master  is  not  generally  responsible  to  his  servants 
for  injury  occasioned  by  the  negligence  of  a  fellow-servant  in  the 
oonrse  of  their  employment,  applies  to  the  case  of  a  person  who  is 
injured  whilst  vomntarily  assisting  the  servants  in  their  work. 
Degg  V.  Midland  R.  R.  W .  Co.,  1  H.  &  N.  773 ;  S.  C.  3  Jus.  (N. 
S.)  395  ;  26  L.  J.  (Exch.)  171.  The  above  case  was  where  a  vol- 
unteer was  injured  at  a  turn-table  by  the  negligence  of  the  com- 
pany's servants.  So  when  the  deceased  uncoupled  cars  at  the  re- 
quest of  a  servant  of  the  company  and  was  killed  while  so  acting, 
it  was  held  that  the  company  was  not  liable.  A  volunteer  can  im- 
pose no  greater  duty  on  the  master  than  a  hired  servant.  Osborne 
V,  Enox  and  Lincoln  B.  R.  Co.,  68  Me.  49  Abraham  v.  Reynolds, 
5  H.  &  N.  142 ;  S.  0.  '6  Jus.  (N.  S.)  53 ;  Potter  v.  Faulkner,  8 
Jus.  (N.  S.)  259. 

On  Holmer  v.  Northeastern  R.  W.  Co.,  L.  R.  4  Exch.  254,  the 
plaintiff  was  a  person  entitled  to  deliveiy  of  a  wagon  load  of  coal 
from  the  defendant,  a  railway  company.  The  usual  mode  of  de- 
livery at  the  tip  or  drop  was  impossible  by  reason  of  the  crowded 
state  of  the  station.  He  was  allowed  by  the  company's  station- 
master  to  go  to  another  place,  where  the  wagon  was  to  ^et  the  coal, 
and,  while  so  doing,  he  fell  through  a  hole,  owing  to  the  negligent 
keeping  of  the  company's  premises.  It  was  held  that  he  was  en- 
gaged, with  the  consent  of  the  company,  in  a  transaction  of  interest 
to  both  parties,  which  prevented  him  from  being  there  as  a  volun- 
teer, ana  entitled  him  to  have  the  company's  premises  kept  in  a 
reasonably  safe  condition.  ^'  In  one  sense  the  plaintiff  was  a  licensee ; 
but  he  was  not  a  mere  licensee,  and  the  word  ^  mere '  has  a  very 
(qualifying  operation.  We  must  infer  from  the  silence  of  the  star 
tion-master  that  he  acquiesced  in  the  plaintiffs  going  on  to  the  sid- 
ing for  the  purpose  oi  getting  coal  from  his  wagon  in  the  way  he 
did  get  it.'^  S.  0.  8  Jus.  (NT  S.)  395.  This  one  was  afflmied  in 
the  Exchequer  Chamber  L.  R.,  6  Exch.  123.  Wright  v.  London, 
etc,  R.  R.  Co.  L.  R.,  10  Q.  B.  298 ;  S.  C.  affirmed,  1  Q.  B.  Div. 
252.  In  the  latter  case  the  plaintiff  shipped  a  heifer  by  the  de- 
fendant's railway  to  one  of  their  stations.  On  the  arrival  of  the 
train  at  the  station,  there  being  only  two  persons  available  to 
'^  shunt"  the  horse-box  or  car  in  which  the  animal  had  been  shipped, 
to  the  siding  from  whidi  alone  it  could  be  delivered  to  the  plain* 
tiff,  he,  in  order  to  save  delay,  assisted  in  shunting  the  horse-box^ 
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and  while  he  was  so  aasiBtmg,  he  was  run  against  and  injxired,  in 
consequence  of  the  train  being  ne^ligentlj  allowed  by  the  defend- 
ant's servants  to  come  ont  of  the  siding.  There  was  evidence  ^t 
the  station-master  knew  that  the  plaintiff  was  assisting  in  the  shunt- 
ingy  and  that  he  assented  to  his  doing  so.  It  was  neld  that  the 
plaintiff  was  not  a  mere  volimteer,  bnt  that  he  was  on  the  defend- 
ant's premises  with  their  consent,  for  the  purpose  of  expediting 
the  deliveiy  of  his  own  goods,  and  that  they  were  liable  to  nim  for 
the  negligence  of  their  servants.  The  distinction  between  the  case 
at  bar  and  the  last  two  cases  is  that  in  the  former  the  plaintiff  was 
not  assisting  the  servants  of  the  defendant,  at  their  request,  for  the 
purpose  of  expediting  his  own  business  or  that  of  his  master,  while 
m  tne  two  cases  cited  the  plaintiff  were  so  assisting.  It  is  obvions 
that  the  real  difficulty  in  tnese  cases  is  to  determine,  on  the  facte, 
whether  the  person  mjured  was  a  mere  volunteer,  or  acting  in  the 
furthemess  of  his  own  or  his  master's  business. 

While  the  defendant's  porters  were  lowering  bales  of  cotton  from 
the  defendant's  warehouse,  and  his  carter  was  receiving  them  into 
his  wwon,  the  plaintiff,  who  was  sitting  with  a  wagon  to  receive  a 
load  01  cotton  for  his  master,  at  the  request  of  the  defendant's 
carter,  assisted  him ;  and,  in  consequence  of  the  negligence  of  the 
defendant's  porters,  a  bale  of  cotton  fell  on  the  plaintiff,  and  he 
was  injured.  It  was  held  that  he  could  not  recover  of  the  defend- 
ant, rotter  v.  Faulkner,  Supra.  Cited  also  in  10  Weekly  Eep. 
97,  5  Lat.  (N.  S.)  465 ;  31  L.  J.  (Q.  B.)  30 ;  1  Bast  &  S.  800. 

A  passer-by  wno  was  casually  appealed  to  by  a  workman,  for  in- 
formation respecting  a  thing  which  the  latter  is  doing  in  a  public 
thoroughfare,  is  not  to  be  considered  a  volunteer  assistant,  eo  as  to 
exonerate  the  workman's  negligent  mode  of  doing  the  worL  The 
workmen  of  the  defendant,  a  gas  fitter,  having  come  upon  two 
pipes  in  the  course  of  their  digging  in  the  road,  and  being  m  doubt 
as  to  which  contained  gas,  asked  information  of  the  plamtiff  who 
happened  to  be  passing.  The  plaintiff  thereupon  got  into  the 
trench  and  pointed  out  the  gas-main,  into  whicn  the  defendant's 
workman  proceeded  to  make  a  hole  for  the  insertion  of  a  service- 
pipe.  This  was  done  in  a  manner  unnecessarily  hazardous,  in  con- 
sequence a  chip  of  the  metal  entered  the  plaintiff's  eye,  while  he 
stood  by  looking  on,  and  seriously  injured  him,  for  which  the  pkin- 
tiff  was  held  entitled  to  recover.  Cleveland  v.  Spies,  16  C.  B.  (K. 
S.)  398. 

The  plaintiff  in  Kelly  v.  Johnson,  128  Mass.  5  30 ;  was  a  ma- 
chinist in  the  employ  of  one  Winchester,  a  builder  of  steam  enmnes 
and  machineiy.  The  defendant,  a  teamster,  was  employed  to 
transport  an  engine  from  Winchester's  shop  to  the  railroad  station- 
He  went  with  his  team  and  servants  to  do  this  work.  After  the 
engine  was  loaded  upon  the  truck  he  falsely  represented  to  the 
plaintiff  that  Winchester  had  agreed  to  send  two  of  his  men  to  the 
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station  to  assist  in  loading  the  engine  upon  the  car.  The  plaintiff 
was  thereby  induced  to  go  to  the  station  to  assist  the  defendant, 
and  while  putting  the  engine  upon  the  car  was  injured.  It  was 
held  that  tne  plaintiff  did  not  become  the  servant  of  the  defendant 
80  as  to  be  remediless  for  the  injury  he  had  so  received  by  the  neg- 
li^nce  of  the  latter's  servant.  So  where  plaintiff  went  on  board 
of  the  defendant's  train,  not  as  a  passenger,  but  to  find  seats  for  a 
lady  and  child  whom  he  had  in  charge,  and  after  finding  seats  he 
attempted  to  get  off  the  train  and  in  so  doing  was  injured.  Held, 
that  even  though  he  got  off  after  the  train  was  in  motion,  yet  if 
sufficient  notice  of  the  start  and  a  reasonable  time  to  get  off  were 
not  given,  the  company  was  liable.  Doss  u  M.  K.  &  T.  B.  S. 
Co.,  59  Mo.  21. 

And  where  persons  are  entrusted  with  the  performance  of  a 
public  duty,  discharging  it  gratuitously,  and  themselves  taking  no 
personal  part  in  its  per&rmance,  and  having  no  funds  at  their  dis- 
posal, out  of  which  compensation  for  injury,  arising  from  the  neg- 
ligent acts  of  the  persons  employed  by  them,  can  be  made,  are  ex- 
empt from  liabilitv  in  respect  to  sucn  negligence.  The  dama^ 
commissioners  of  the  Middle  Level  Fens  were  held  entitled  to  this 
Exemption  in  an  action  for  damages  in  not  properly  maintaininga 
sluice  which  they  were  bound  to  maintain.  Uox.  v.  Wise,  Q.  JB. 
33  L.  J.  (N.  S.)  281 ;  S.  0.  4  Amer.  L.  Eeg.  316. 

Where  a  conductor  had  exclusive  control  of  a  train  and  all  per- 
sons on  it,  but  a  brakeman,  nevertheless,  without  the  knowledge  of 
the  conductor,  assumed  to  direct  a  boy  on  the  train  to  perform'  a 
certain  service,  and  in  the  attempt  to  apply  with  the  order  the  boy 
was  injured,  it  was  held  that  the  railroad  company  was  not  liable. 
Sherman  v.  H.  &  St.  J.  R.  B.  Co.,  72  Mo.  62.  See  Michigan  Cent. 
R.  R.  Co.  V.  Leahrey,  10  Mich.  200 ;  Railroad  Company  v.  Fort, 
17  Wall  663. 

Where  a  servant  or  agent  employs  a  stranger  to  work  for  his 
master  or  principal  without  the  master's  or  pnncipal's  knowledge, 
the  liability  of  the  master  to  such  stranger  for  injuries  received 
necessarily  turns  upon  the  authority  of  such  servant  or  agent  to  so 
employ  such  stranger :  and  if  such  servant  or  agent  had  no  power 
to  employ  him,  then  ne  is  necessarily  in  the  condition  of  a  volun- 
teer, and  cannot  recover,  as  decided  in  the  principle  case ;  some  of 
the  authorities  cited  above  turn  upon  this  point. 
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(86  Arhan»a9  BeporUy  41.    Nwea^  Term,  1880.) 

Railways  are  bound  to  uae  ordinary  pnidence,  foresight  and  cantion  to 
avoid  injury  to  persons  or  property  on  or  near  their  tracks;  and  ordinary  caie 

Taries  with  the  circumstances  and  the  subject-matter  endangered,  and  is 
such  care  as  persons  of  ordinary  prudence  would  use  in  similar  circamataiioes. 

A  railway  company,  or  other  person,  is  not  liable  for  negligence  where  the 
plaintiff  by  bis  own  negligence  has  contributed  to  the  injury,  unlees  the 
injury  was  wilful  or  resulted  from  a  want  of  ordinary  care  on  the  part  of  the 
defendant  to  avert  it,  after  the  discoveiy  of  the  negligence  of  the  plaintiS; 
and  this  without  regard  to  the  de^ees  of  negligence  on  each  side. 

If  a  parent  permit  a  young  child  without  sufficient  discretion  to  get  oat  of 
the  way  of  a  running  train,  to  go  alone  upon  a  railway  track,  this  is  prima 
facie  evidence  of  nes liffenoe,  and  he  can  not  recover  against  the  company  for 
the  death  of  the  child  from  the  running  of  the  train,  unless  the  traixun^ 
after  discovering  the  child,  omitted  to  use  reasonable  precaution  to  avoid  the 
collision. 

The  fact  that  a  child  under  the  age  of  discretion  is  upon  a  railroad  track, 
where  trains  are  frequently  passing,  without  a  proper  attendant,  is  only  prima 
facie  evidence  of  negligence  in  a  parent,  and  is  subject  to  explanation;  ind 
it  is  for  the  jury  to  determine  from  the  evidence,  whether  the  explanation  is 
sufficient  to  repel  the  presumption  of  negligence. 

For  parents  livinff  near  a  railroad  where  trains  are  frequently  passing,  to 
leave  a  child  at  their  house,  too  youn^  for  discretion,  and  without  an  at- 
tendant of  sufficient  discretion,  and  without  any  precaution  to  prevent  its 
escape  from  the  house,  is  gross  negligence;  and  if  the  child  gets  upon  the 
track  and  is  killed,  the  company  is  not  responsible  to  the  parent,  unless  the 
trainmen,  after  discovering  the  child,  omit  the  use  of  reasonable  precaution 
to  avoid  the  injury. 

A  parent  may  may  recover  of  a  railroad  company  damages  for  the  loss  of 
future  services  of  a  child  negligently  killed  by  its  train. 

Where  injuries  received  by  a  child  from  a  running  train  would  not  prove 
fatal  but  for  the  want  of  reasonable  care  of  the  parent  after  the  injury,  he  can 
not  aff^avate  his  damages  against  the  company  beyond  damages  for  the 
wounding,  etc. 

The  measure  of  damages  to  a  parent  for  killing  his  child  is  the  pecuniary 
value  of  his  services  during  minority,  and  the  cost  and  expense  incurred  by 
the  parent  on  account  of  the  injury,  less  the  reasonable  and  necessary  expense 
of  raising  it :  the  value  to  be  such  as  is  ordinary  with  children  in  like  con- 
dition and  station  in  life,  without  regard  to  the  relationflhip  between  them, 
or  to  the  parent's  feelings  or  the  chila's  sufferings. 

Appeal  from  Pulaski  Circuit  Court. 
Hon.  J.  W.  Martin,  Circuit  Judge. 

J.  M.  Moore  for  appellant: 

Plaintiff  should  have  used  ordinaiy  care.  Shearman  &  Bed.  on 
Negligence,  sees.  29,  30,  32,  33 ;  72  Penn  St.,  169 ;  24  Ohio  St, 
€70 ;  49  Ind.,  104.     It  is  per  se  negligence  to  leave  a  child  nnpro- 
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tected  in  danger  from  the  railroad.  4  Allen,  283 ;  57  Penn.  St., 
m;31Wenl,616. 

Doctrine  of  contributory  negligence  does  not  depend  on  com- 
parifion.  21  Iowa,  15  ;  82  ib.,  467 ;  23  Conn.,  437 ;  33  N.  J.  Law, 
434;  49  Penn.  St.,  186;  22  Wis.,  246;  6  ffiU  (N.  YX  282;  24 
K  Y.,  430.  Where  it  ceases  to  operate.  Shear.  &  Beo.  on  Neg., 
sec  36.    Also,  sec  30,  and  cases  cited.    26  Ark.,  6. 

Hypothetical  instmctions  most  proper.  104  Mass.,  455;  12 
Pick.,  176,  and  cases  cited. 

Boad  not  bound  to  have  anticipated  a  child  being  on  the  track. 
Shear,  and  Bed.  on  Keff.,  sees.  481-2. 

Defendant  was  entitfed  to  an  unbiased  jury.  24  Ark.,  846 ;  19 
Ark,  163 ;  ib.,  534. 

Z.  P.  Farr,  Thomas  Fletcher  and  Bobert  A.  Howard,  for  ap- 
pellee: 

The  amendment  made  by  plaintifi  below,  was  not  necessary 
(Gantt's  Digest,  sec.  4611):  Du^  if  so,  court  could  allow  it.  Ib., 
4611,  4616.  Bights  of  plamtifis  not  affected.  Ib.,  4619 ;  Nash's 
PI.  and  Pr.,  328 ;  Newman's  do.,  706-17-18 ;  31  Ark.,  162 ;  80 
Art,  312. 

Objections  to  charges  not  specific.    32  Ark.,  224. 

On  amount  of  care  required  by  appellant.  Memphis  and  L.  B. 
R  R  Ca  t;.  Barker  (MS.) ;  Wharton  on  Neg.,  309,  314 ;  Cooley 
on  Torts,  680. 

Eaktn,  J. — The  facts  in  this  case  are  peculiar.    An  empty  train 

of  the  appellant  railway  company,  consisting  of  the  engine,  tender 

and  several  cars,  was  running  on  irregular  time,  moderately,  on  a 

down  grade,  keeping  a  look  out  for  a  regular  train  to  avoid  cot- 

lision.     Some  four  or  five  employ6s  of  the  road  were  along. 

About  one  hundred  yards  in  n*ont  of  the  engine  an  object  was 

observed  to  crawl  up  on  the  track,  from  the  weeds  and  cross-ties 

on  one  side.    It  resembled  a  hog  so  that  they  were  all  completely 

deceived.     The  alarm-whistle,  usual  in  such  cases,  was  given,  and 

the  brakes  were  applied,  so  as  to  retard,  but  not  stop,  the  motion 

of  the  train.    After  proceeding  about  two-thirds  of  the  intervening 

way,  they,  much  to  their  consternation,  discovered  that  it  was  a 

child.     Lmnediately,  the  engine  was  reversed,  the  whistle  sounded, 

the  brakes  continued,  and  every  effort  was  faithfully  made  to  stop 

the  train,  but  without  success.   It  passed  over  the  child  and  stopped 

about  the  engine's  length  ahead.    Death  ensued.     The  parents  of 

the  child  lived  in  an  unindosed  house  about  one  hundrea  feet  from 

the  track.    Neither  was  at  home.    The  father  had  left  first  that 

morning,  leaving  at  home  the  mother,  a  child  about  eighteen 

months  old,  and  two  other  children  from  three  to  seven  years  of 

age.     The  mother  left  afterwards  to  visit  a  neighbor,  leaving  the 

<£ildreii  alone. 

4  A  &  E.  R  Cas.— 89 
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The  f  ather,  appellee,  sned  the  road,  under  the  act  of  February  3, 
1875.  (1  Pamph.  Acts,,  c.  76,  p.  133.)  The  first  section  of  the 
act  provides  that  '^  all  railroads  which  are  now,  or  may  be  here- 
after, built  and  operated,  in  whole  or  in  part,  in  this  state,  shall  be 
responsible  for  all  damages  to  persons  and  property  done  or  caused 
by  the  running  of  trains  in  this  state."  The  third  section  provides 
when  the  person  killed  or  wounded  is  a  minor,  the  father,  if  living, 
^^  may  sue  for  and  recover  such  damages  as  the  court  or  jury  tiying 
the  case  may  assess." 

Negligence  was  averred,  and  denied,  and  contributory  negligence 
charged  Dv  defendant. 

Upon  tne  trial,  after  part  of  the  testimony  had  been  heard, 

ElaintijQ^  against  objections,  was  allowed  to  amend  his  corapIaiDt, 
y  charging  that,  because  of  the  injury,  he  was  deprived  of  the 
services  of  the  child,  and  would  be  until  she  would  iiave  become 
of  SLse. 

P&dntiflE  recovered  a  verdict  for  $1,100,  from  which,  after  the 
overruling  of  a  motion  for  a  new  trial,  defendant  appealed. 

Such  grounds  of  the  motion  as  are  considered  material,  will  be 
stated  and  determined  in  the  opinion,  which  will  be  confined  to 
errors  urged  in  ar^ment 

Railways,  as  well  as  all  other  modes  of  public  conveyance,  are 
attended  with  danger  to  persons  and  property.  Their  advantages 
in  the  progress  of  civilization,  to  general  convenience  and  the  d^ 
velopment  of  economical  resources,  are  universally  conceded  to 
overbalance  the  dangers  incident  to  a  proper  and  careful  use  of 
their  franchises.  Tney  have  been  encouraged  by  all  civilized 
nations,  and  except  in  rare  cases  and  under  statutes,  have  not  been 
held  insurers  of  tne  lives  or  property  of  others  exposed  to  danger 
by  their  vicinity  or  operations. 

Upon  the  other  hand,  they  are  not  allowed  to  trifle  with,  or  dis- 
regard, these  rights  of  the  citizens.  The  harmonious  adjustment 
results  in  this,  tnat  railways  are  bound  to  use  ordinary  prudence, 
foresight  and  caution  to  avoid  injuries  to  persons  or  property  on. 
or  near,  their  tracks.  The  difficulty  is  not  in  the  law,  but  in  its 
application  to  the  special  facts,  in  which  juries  are  entitled  to  the 
assistance  of  the  courts. 

It  is  matter  of  law  that  this  "ordinary  care  "  imposed  upon  rail- 
ways, to  be  exercised  by  their  employees,  varies  with  the  circum- 
stances and  the  subject-matter  endangered.  For  example,  ordinaxr 
care  would  require  more  precaution  m  running  through  streets  of  3 
village,  or  populous  neigliborhood,  at  night,  than  through  vast  out- 
lying forests  or  prairies  in  daylight ;  and  it  is  the  instinct  of  \\^ 
manity,  bs  well  as  a  rule  of  law,  that  ever^here  ordinary  care  re 
quires  more  precautions  against  endangering  the  lives  of  person: 
nian  of  cattle.  Still  it  is  ordinary  care  in  each  case,  which  meap 
such  care  as  persons  of  ordinary  prudence  would  use  in  similar  eir- 
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camstanoes.  This  wonld  be  naturally  greater,  where  vast  interests 
are  involved,  than  in  case  of  smaller  ones,  and  since  no  interests  can 
be  weighed  against  human  life,  it  would,  with  all  good  men,  be 
greatest  to  avoid  the  death  of  a  human  being.  (See  ca^es  cited  in 
Shearman  &  Bedfield's  Work  on  Negligence,  sec.  24  and  notes. 

Farther,  it  is  a  plain  principle  of  law  that  no  railway  company, 
nor  other  person,  can  be  neld  uable  for  negligence,  where  the  plain- 
tiff, by  his  own  negligence,  has  contributed  to  liie  injury,  unless  it 
was  a  wilful  injunr,  or  one  resulting  from  the  want  of  ordinary 
care  on  the  part  of  defendant  to  avert  it,  after  the  negligence  of  the 
plamtiff  had  been  discovered.  The  weight  of  reason  and  authority 
makes  this  qualification  independent  of  the  degrees  of  negligence 
on  each  side.  Although  that  of  the  defendant  may  have  been,  at 
first,  the  greater,  the  plaintifi  can  not  recover  if  any  ordinary  nec- 
h'gence  on  his  part  contributed  to  the  injury,  unless,  as  before  stated, 
the  defendant,  becoming  aware  of  plaintiff's  negligence,  and  the 
impending  danger,  had  men  and  thereafter  failed  to  use  such  care 
as  the  circumstances  required  to  avert  the  calamity,  and  which,  in 
the  case  of  human  life,  would  be  the  greatest  care. 

If  the  jury  were  made  plainly  to  understand  these  principles,  the 
facts  were  properly  committed  to  them  for  their  application  ;  and 
there  is,  therefore,  no  reaj3on  to  disturb  their  verdict  as  to  the  main 
issue,  for  the  want  or  conflict  of  evidence.    The  circumstances 
under  which  the  child  was  left,  the  conduct  of  the  parents,  the 
speed  of  the  train,  the  watchfulness  of  the  employes,  the  measures 
taken  to  avert  danger  when  they  thought  it  was  a  hog,  and  those 
taken  after  they  discovered  the  shocking  mistake,  were  all  matters 
upon  which,  from  their  general  knowledge  of  human  affairs,  they 
might  determine  whether  any  negligence  was  imputable  to  the  com- 
pany, either  as  originally  committed,  or  after  they  had  seen  the 
consequences  of  the  neghgence  of  others  in  permittmg  the  child  to 
be  upon  the  track,  if  any  had  been  committed,  of  which  last  ele- 
ment, also,  they  were  the  judges.    The  amount  recovered,  depend- 
ing upon  the  true  measure  of  damages,  is  a  matter  for  separate  con- 
siaeration. 

This  leads  us  to  the  examination  of  the  instructions,  to  see  whether 
or  not  the  principles,  above  indicated,  were  plainly  presented  to  them 
for  their  action.  They  were  substantially,  and  in  effect,  as  fol- 
lows: 

For  the  plaintiff,  the  court,  in  the  first  place,  instructed,  gener- 
ally,* that  defendants  were  liable  if,  from  want  of  ordinary  care  on 
the  part  of  the  employes,  the  train  ran  over  the  child  and  killed  it, 
unless  it  were  found,  also,  that  plaintiff  was  precluded  from  re- 
covery by  his  own  contributory  negligence ;  and  that  the  measure 
of  damages  was  a  just  pecuniary  compensation  for  loss  of  the  services 
of  the  cnild. 
S.  That,  in  determining  the  care  and  watchfulness  required  of 
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those  having  the  custody  of  the  child^  the  jury  might  consider  thdr 
condition  and  situation  in  life. 

8.  That,  although  the  child  might  have  been  improperly  on  the 
track,  the  defendants  were  still  bound  to  exercise  ordinary  care  and 
diligence  to  avert  running  over  it. 

4.  That,  if  the  employes,  by  the  exercise  of  ordinary  skill  and 
caution,  might  have  observed  tne  child  on  the  track,  and  rec(^nized 
it  as  such  in  time  to  stop  the  train,  the  defendants  were  liable, 
unless  the  plaintiff  was  lound  precluded  by  contributory  negli- 
gence. 

Defendant  asked  nine  instructions,  which  were  all  refused,  but 
which  were,  three  of  them,  modified  by  the  court.  The  first  was 
general,  and  as  modified  and  given,  embraced  the  same  points,  anb- 
stantially,  as  the  first  given  for  plaintifE,  save  as  to  the  measure  of 
damages,  which  was  omitted. 

2.  If  the  employes  were  exercising  due  care  in  looking  out  for 
obstacles,  saw  tne  child  and  mistook  it  for  another  object,  uien  used 
such  care  as  would  have  been  reasonable  and  prudent  if  it  had  been 
the  object  supposed,  and  then,  discovering  it  to  be  a  child,  used 
every  possible  precaution  to  avoid  injuring  it,  there  was  no  negli- 
gence. This  instruction  was  only  modified  so  as  to  express  that  the 
mistake  must  have  been  made  in  the  exercise  of  reasonable  care  and 
diligence  under  the  circumstances. 

8.  If  the  child  was  under  the  age  of  discretion,  and  was  on  the 
railroad,  where  trains  were  frequently  passing,  without  a  proper 
attendant,  this  was  negligence  on  the  part  of  plaintiff,  whidi  would 
preclude  his  recovery. 

*  This  instruction  was  properly  refused.  It  made  the  facts  con- 
clusive of  negligence.  They  were  only  prima  facie,  and  subject  to 
explanation.  It  was  for  the  jury  to  determine  from  all  the  facts 
whether  such  explanation  of  tne  unfortunate  exposure  appeared,  as 
would  repel  the  presumption  of  negligence  on  the  part  of  the 
parents. 

4.  The  substance  of  this  instruction  was,  that  if  a  parent  permits 
a  yomig  child  to  place  itself  in  the  way  of  danger,  he  shall  be  taken 
to  have  assumed  that  the  child,  would  exercise  due  diligence  to 
avoid  it ;  and  therefore,  if  the  jury  should  find  that  the  cmild  was 
permitted  to  go  on  the  railroad  alone,  and  that  a  person  of  ordinary 
discretion  would  in  that  position  have  gotten  out  of  the  way  of  the 
train,  and  the  child  did  not,  they  should  find  for  defendant,  unle» 
the  train  men,  after  knowledge  that  a  child  was  on  the  track, 
omitted  reasonable  precaution  to  avoid  the  collision. 

In  an  action  by  a  parent,  this  instruction  was  strictly  correct,  and 
there  was  evidence  to  which  it  might  apply.  The  fact  that  the 
child  was  on  the  track  was  sufficient  prima  facie  to  raise  the  pre- 
sumption that  it  was  there  by  permission.  The  authorities  collected 
and  cited  upon  this  point,  in  the  note  to  section  48  of  Shear.  &  Sed. 
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on  Ifegligence,  quoted  above,  seem  conclusive,  and  the  principle  is 
consonant  with  reason. 

The  onus  was  thrown  on  the  plaintifi  to  overcome  this  presump- 
tion. Whether  ho  had  done  so  was  a  matter  which  should  have 
been  left  to  the  jury.  The  instruction  should  have  been  given  as 
asked. 

5.  The  court  was  asked  by  this  instruction  to  direct  the  jury  that 
if  they  found  that  the  parents  lived  near  by  the  railroaa,  where 
trains  frequently  passed ;  that  the  child  was  too  young  for  discre- 
tion ;  that  the  parents  left  it  without  an  attendant  of  sufficient  <|is- 
cretion,  and  without  any  precaution  to  prevent  its  escape  from  trie 
house,  and  the  child  crawled  on  the  track  and  was  Idlled,  they 
should  find  for  defendant,  unless  they  further  found  that  the  em- 
ployes of  the  train  omitted  to  take  reasonable  precaution  to  avoid 
the  accident  after  they  discovered  the  position  oi  the  child  and  that 
it  was  a  child.  This,  too,  was  substantiallv  correct,  and  should 
have  been  given.  The  facts  stated  would  have  in  themselves 
amounted  to  gross  negligence. 

6.  This  was  on  the  point  of  contributory  negligence,  where  the 
injury  is  found  to  have  been  caused  by  negligence  on  both  sides. 
It  asked  the  court  to  instruct  the  jury,  if  they  so  found  negligence 
on  both  sides,  the  defendants  were  not  liable,  imless  its  servants, 
after  they  discovered  the  object  to  be  a  child,  could,  by  reasonable 
care,  have  avoided  it,  although  their  failure  to  discover  the  "child's 
position  "  was  the  result  of  carelessness  and  inattention.  By  "  child's 
position  "  was  evidently  meant,  that  it  was  a  child  on  the  track,  and 
not  a  hog. 

The  doctrine  of  contributory  negligence  has  noplace  where  there 
is  not  negligence  on  both  sides,  it  is  invoked  to  neutralize  a  right 
on  plaintifE^  part,  which  would  otherwise  exist,  and  from  its  nature 
it  makes  a  good  defense  against  actual  negligence  of  defendant.  Its 
scope  does  not  extend,  however,  to  allow  defendant  to  inflict  a  wan- 
ton or  careless  injury.  It  would  be  extending  it  too  much,  we 
think,  to  make  it  a  defense  to  a  general  and  reckless  disregard  of 
human  life,  by  running  cars  without  any  care  as  to  whom  or  what 
they  might  hurt.  A  gross  and  general  carelessness,  being  proved 
in  me  running  of  the  cars,  or  evidence  tending  to  that,  might  have 
made  it  proper  to  refuse  that  instruction.  But  there  was  nothing 
of  the  sort  to  which  the  instruction  could  apply.  All  that  the  jury 
might  have  possibly  presumed  would  be,  that  in  the  special  case, 
and  with  regard  to  the  special  injury,  they  might  earlier,  by  close 
attention,  have  seen  that  it  was  a  child  before  they  did.  Against 
such  special  negligence,  the  doctrine  of  contributory  negligence 
may  be  fairly  used  as  a  defense,  unless,  after  the  consequences  of 
the  plaintiff's  negligence  had  been  discovered,  and  when  the  injury 
might  still  have  been  avoided,  they  failed  to  use  ordinary  care  ap- 
propriate to  the  subject-matter,  being  greatest,  of  course,  where 
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hnman  life  is  endangered.  The  sixth  instraetion  seems  framed  to 
apply  these  principles  to  the  facts  of  the  case  as  developed  by  the 
evidence,  leaving  the  conclusion  to  the  jnry  in  accordance  with  their 
findings.    It  should  have  been  ^ven. 

7.  This  instruction  declared  it  negligence  in  the  parents  to  leave 
the  child  in  charge  of  a  child  six  or  seven  years  of  age,  near  a  rul* 
road  where  trains  were  frequently  passing.  This  was  not  matter  of 
law.  The  juiy  should  have  been  left  to  judge  from  the  evidence, 
whether,  according  to  their  judgment  of  the  usual  capacity  of  snch 
children,  the  precautions  taken  to  guard  the  child  were  reasonably 
Btlfficient  to  relieve  the  parents  of  n^ligence. 

The  instruction  was  properlv  refused. 

8.  This  was  to  the  effect  that  the  plaintiff  could  not  recover 
prospective  damages  for  loss  of  future  services  of  the  child.  This 
was  pro^rly  refused. 

9.  This  instruction  was  to  the  effect,  that  if  the  jury  found  that 
the  plaintiff  and  those  in  charge  of  the  child  were  carelees,  and 
failed  to  follow  the  directions  of  thephysicians  in  attendance,  and 
thus  contributed  to  its  death,  plaintiftcould  not  recover. 

The  instruction  was  too  broad.  The  statute  (sec  3)  gives  the 
right  of  action  to  the  father  in  case  of  either  the  killing  or  wound- 
ing of  a  minor.  This  accrued  at  the  time  of  the  accident,  if  at  all, 
at  least  to  the  extent  of  the  wounding.  Some  damage  might  be 
recovered  for  that  if  death  had  not  ensued.  The  jury  may  jndge, 
from  the  nature  of  the  injury,  that  damage,  to  some  extent,  womd 
necessarily  attend  it.  Tne  complaint  sets  forth  the  facts  of  the 
running  over,  bruising  and  wounding,  as  well  as  the  death.  It 
would  seem,  indeed,  upon  general  principles,  that  if  the  jury  should 
believe  that  the  injuries  might  not  have  resulted  in  death  but  for 
want  of  reasonable  care  on  the  part  of  the  plaintiff,  he  ou^ht  not 
thus  to  be  allowed  to  aggravate  his  damages  by  conduct  aner  the 
injury,  but  it  is  not  necessary  now  to  construe  the  statute  in  that 
regard.    The  instruction  was  properly  refused. 

10.  This  regards  damans.  It  proposes  to  instruct  the  jury  that 
the  measure  is  the  pecuniary  value  of  the  child's  services  aurin^ 
minority  less  the  reasonable  and  necessary  expense  of  raising  it 
during  minority,  and  the  costs  and  expenses  incurred  by  the  parent 
on  account  of  the  in jurjr ;  the  value  of  services  to  be  such  as  are 
ordinary  with  children  m  the  same  condition  and  station  in  life, 
without  regard  to  any  peculiar  value  the  plaintiff  might  attach  to 
the  child's  services  by  reason  of  the  relations  existing  between 
them,  and  without  regard  to  the  parents'  feelings  or  the  child's 
sufferings.  The  court  refusing  this  as  asked,  modified  it  by  direct- 
ing the  jurv  that  they  could  not  regard  the  peculiar  value  which 
might  attach  to  the  services  by  reason  of  the  relation  "  except  so 
far  as  they  may  find  such  relation  to  enhance  the  pecuniaiy  value 
of  the  services.'' 
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This  modification  seems  to  have  been  based  upon  the  testimony 
of  the  father,  who,  against  the  objection  of  the  defendant,  was  al- 
lowed to  testify  as  to  the  value  of  the  child's  services  to  him.  In 
response  to  a  qnestion  of  defendant,  as  follows :  "  Would  the 
child's  services  be  worth  eighteen  dollars  per  month  at  the  a^  of 
seven  years  ?"  he  answered :  "  I  would  not  begin  to  take  it  for 
my  child — ^jnst  its  presence  would  be  worth  that.  It  would  be 
worth  more  than  any  other  person's  child  would.  I  could  put  more 
confidence  in  it."  And  further  on  he  said :  "  I  can't  say  why  it 
would  be  worth  more  than  other  children.  I  can  trust  a  child  that 
I  raised  myself  more  than  I  could  any  other."  By  the  modifica- 
tion, the  jury  were  advised  that  they,  on  account  of  this  confidence, 
might  attach  a  higher  pecuniary  value  to  the  child's  services  if  ren- 
dered to  the  father,  than  would  be  reasonable  if  rendered  to 
an^  one  else.  We  think  the  honorable  circuit  judge  was  in 
this  mistaken.  The  courts,  in  the  construction  of  like  statutes, 
have  firmly  and  positively  renounced  all  sentiment.  They  have 
dealt  with  them  as  involving  cold,  pecuniary  considerations  alone, 
without  any  regard  to  the  sympathy  which  the  judges  might  feel 
individually  in  the  distress  and  oereavement  of  tne  parent.  In  an 
action  by  a  master  for  loss  of  services  of  a  servant,  I  have  never 
heard  that  he  could  recover  damages  for  loss  of  service  enhanced 
above  their  ordinary  market  value  in  like  cases,  by  the  ease  of 
mind  which  the  master  might  feel  from  such  confidence  and  trust. 
There  would  be  no  limit  to  damages  under  such  a  rule.  A  mer- 
chant might  be  willing  to  pay  thousands  of  dollars  rather  than  part 
with  a  clerk  or  confidential  agent,  upon  whose  fidelity  he  might  rely, 
because  of  ties  of  gratitude  or  love ;  but  it  has  never  been  consid- 
ered that  such  a  clerk  could  recover,  in  a  suit  for  services,  more 
than  they  would  be  worth  to  others  in  like  cases,  on  account  of  his 
capacity  and  character.  Under  such  a  ruling,  the  boundary-line 
between  strict  pecuniary  damages  and  those  for  solace  would  soon 
disappear. 

Tne  court  erred  upon  this  point  both  in  admitting  the  evidence 
and  modifying  the  instructions.     It  was  good  as  asked. 

Pausing  here  to  review  the  instructions  as  asked  on  both  sides, 
we  see  no  substantial  errors  materially  afPecting  defendant's  rights 
in  giving  those  asked  by  the  plaintin ;  in  modifying  the  first  and 
second,  and  in  refusing  the  third,  seventh,  eighth  and  ninth  of  those 
asked  by  defendant.  But  we  think  defendant's  case  might  have 
been  prejudiced  by  the  refusal  to  rive  the  fourth,  fifth,  sixth  and 
tenth  of  liis  instructions  as  asked,  and  by  the  modifications  of  the  last. 

Whether  these  errors  were  cured  by  the  voluntary  instructions 
afterwards  given  by  the  court,  next  requires  consideration.  They 
were  long,  and  only  their  legal  effect  will  be  here  set  forth. 

The  court  stated  the  general  principles  that  railroads  were  re- 
sponsible for  the  want  of  ordinary  care  and  diligence  of  its  em- 
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ploj^  in  running  the  trains,  except  ^^  in  cases  where  the  plaintiff 
IS  precluded  from  recovery  by  what  the  law  calls  contributory  n^- 
ligence."  Tliat  to  make  tiie  defense  the  negligence  of  the  plaintiff 
must  be  ordinary  and  contribute  to  the  injury,  and  the  defendant 
must  not  have  failed,  after  becoming  aware  of  the  danger,  to  nee  a 
degree  of  care  proper  to  avert  the  injury.     That  the  wife  of  the 

{)laintiff  was  his  a^ent,  and  her  negligence  would  be  imputable  to 
lim.  The  court  then  proceeded  correctly  but  abstractly  to  define 
the  difEerent  degi-ees  of  negligence  as  "  slight,''  "  ordinary  "  and 
^^  gross,"  and  instructed  the  jury  that  in  determining  what  facts 
made  a  specific  degree  in  each  particular  case,  they  must  carefully 
consider  the  thing  to  betaken  care  of,  and  the  danger  to  be  avoided, 
and  "  since,  from  the  nature  of  their  business,  human  life  is  always 
more  or  less  endangered  by  the  running  of  heavy  trains  over  their 
road,  the  companies  should  take  such  precautions  as  the  ma^itude 
of  the  perils  demands.  It  was  left  to  the  jury  to  say  whemer  the 
employes  of  defendant  were,  under  these  rules,  exercising  ordi- 
nary care.  If  they  were,  the  verdict  should  be  for  defendant.  If 
not,  and  the  jury  should  find  that  the  injury  resulted  from  their  fail- 
ure, they  were  advised  tliat  defendant  would  be  liable  fordama^ 
and  they  should  find  accordingly,  unless  they  should  further  tind 
that  the  plaintiff,  or  his  agents,  failed  in  the  exercise  of  ordinanr 
care  and  prudence  in  the  management  of  the  child,  and  that  Buca. 
negligence  contributed  to  produce  the  injury  which  resulted  ia 
death ;  in  which  case  the  plaintiff  could  not  recover,  unless  they 
still  further  found  that  after  discovering  the  danger,  the  defendant 
failed  to  exercise  a  proper  degree  of  care  and  diligence  to  avoid  the 
injury.  In  case  of  a  verdict,  mey  were  instructed  to  assess  damages 
in  accordance  with  the  special  instructions  given  on  that  point 

It  is  very  obvious  that  these  additional  instructions  do  not  cure 
the  error  as  to  the  measure  of  damages.  They  had  been  instructed 
specially  that  they  might  estimate  any  peculiar  pecuniary  value  of 
the  child's  services  attaching  to  the  father  by  virtue  of  the  relation. 

For  the  rest  they  well  define  the  law  as  far  as  they  go,  but  they 
are  not  specially  and  hypothetically  sq)plied  to  the  evidence  in  sncn 
a  way  as  to  enaole  a  jury  of  practical  men  unused  to  legal  reason- 
ing clearly  to  understana  their  bearing.  Besides,  a  review  of  the 
errors  pointed  out  will  show  that  they  do  not  meet  the  particular 

Joints  to  which  the  defendants  desired  the  minds  of  the  jury  to  he 
irected  in  the  instructions  refused.  Jurors  are  always  men  taken 
mostly  from  active  avocations,  and  unused  to  apply  general  reason- 
ing to  the  determination  of  details.  We  think  the  court  erred  in 
declaring  the  law  as  to  damages  and  refusing  the  fourth,  fifth  and 
sixth  instructions  asked  by  defendant,  and  that  the  errors  were  not 
cured  by  the  general  instruction  given  on  its  own  motion. 
Reverse  the  judgment,  and  remand,  etc. 

See  note,  p.  559. 
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Ethebinoton,  adm'rx,  respondent., 

V. 

The  P.  P.  and  0. 1.  R  R  Co.,  appellant. 

{Mwmtt  Oase,  New  Torh.  Feb.  7,  1882.) 

In  charging  as  to  the  contributory  negligence  of  the  father  of  plaintiff's 
mtestate,  the  Ck>art  stated  that  the  railroad  being  on  a  street,  all  persons  had 
prima  facie  a  right  to  be  on  the  street  for  all  lawful  purposes,  and  that  this 
fact  ought  to  impose  on  the  driver  and  conductor  of  a  street  car  extraordi- 
nary yigilance  in  looking  out  for  daneers  and  guarding  against  accidents  and 
injuries  to  persons  and  things.  EM,  That  the  latter  portion  may  be  re- 
gtfded  as  a  mere  passing  remark  made  when  the  judge  was  not  charging  in 
reference  to  defendant's  negligence. 

The  Court  charged  that  if  the  driver  was  paying  attention  to  his  horses, 
tnd  had  control  of  them  and  the  car,  and  was  looking  out  and  attending  to 
his  business,  and  did  not  see  the  child  in  time  to  stop  the  car  before  runnine 
over  her,  he  was  not  guilty  of  neffligence,  and  defendant  not  liable.  HMi 
That  tUs  gave  the  jury  a  plain  rule  applicable  to  the  facts  of  the  case,  and 
if  defendant  wished  a  fuller  charge  it  should  have  requested  it. 

Stephen  B.  Jaoobb,  for  respondent 
John  H.  Bergen  for  appellant. 

Eabl,  J. — ^This  action  was  brought  against  the  defendant  to 
recover  damages  for  negligently  causing  the  death  of  pLuntifPs 
intestate.  The  intestate  was  an  infant  daughter  of  the  plaintiff, 
two  years  old,  and  on  the  24th  day  of  June,  1880,  was  run  over  by 
one  of  the  defendant's  cars,  in  one  of  the  public  streets  of  the  dty 
of  Brooklyn,  and  killed.  The  defendant  claims  that  there  was 
contributory  negligence  on  the  part  of  the  father  of  the  infant,  and 
that  it  was  free  from  negligence;  and  hence  that  the  plaintiff 
should  have  been  nonsuited  at  the  trial.  We  have  carefully  looked 
bto  the  evidence,  and  we  are  satisfied  that  upon  the  questions 
of  negligence  on  both  sides  there  was  conflicting  evidence  to  be 
submitted  to  the  jury,  and  their  decision  thereon  in  favor  of  the 
plaintiff  is  conclusive  upon  us. 

The  case  contains  various  exceptions,  but  two  of  which  we  deem 
it  important  particularly  to  notice.  In  the  portion  of  his  charge 
to  the  jury  which  related  to  the  alleged  contributory  negligence  on 
the  part  of  the  plaintifi,  the  father  of  the  intestate,  the  judge  said 
this:  ^^You  will  recollect  that  this  railroad  was  on  the  public 
street,  and  prima  facie  all  persons  have  a  right  to  be  on  the  street 
for  all  lawful  purposes,  and  the  fact  that  this  is  a  public  street,  and 
that  all  persons,  old  and  young,  adults  and  infants,  have  a  right  to 
be  on  the  same,  ou^ht  to  im}>06e  upon  the  driver  and  conductor  of 
a  street  car  extraorainary  vigilance  in  looking  out  for  dangers,  and 
guarding  against  accidents  and  injuries  to  persons  and  things).'' 
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To  the  portion  of  the  charge  within  the  parenthesis  the  oounfid  for 
the  defendant  excepted,  and  it  is  now  claimed  that  the  exception 
was  well  taken.  It  will  be  observed  that  the  judge  did  not  charge 
as  a  rule  of  law  that  the  driver  and  conductor  of  a  street  car  were 
bound  to  Exercise  extraordinary  vi^lance  in  looking  out  for 
dangers,  and  yarding  against  accidents  and  injuries,  but  that 
the  facts  to  which  he  sQluded  ought  to  impose  upon  the  driver  and 
conductor  of  a  street  car  such  a  degree  oi  vigilance.  This 
was  a  mere  passing  remark  made  when  he  was  not  charging, 
in  reference  to  defendants'  negligence.  The  attention  of  the  ind^ 
was  not  in  any  way  called  to  me  word  "  extraordinary,''  whidi  is 
now  complained  of."  If  that  was  the  particular  ground  of  com- 
plaint, it  should  have  been  specified.  It  may  well  be  doubted 
whether  the  drivers  and  conductors  of  street  cars  are  l^aUy  bound 
to  exercise  extraordinary  vigilance,  linger  v.  The  R)rty-fiecond 
Street  and  Grand  Street  ferry  R  R.  Co.,  51  N.  T.,  497.  1 
Thompson  on  Negligence,  392,  We  are  also  inclined  to  think  drat 
if  any  error  was  committed  in  the  portion  of  the  charge  referred 
to,  it  was  substantially  cured  by  the  charge  as  requested  by 
the  counsel  for  defendant^  that  ^^K  the  driver  was  paying 
attention  to  his  horses,  and  had  control  of  them  and  his  car,  ana 
was  looking  out  and  attending  to  his  business,  and  did  not  see  the 
child  in  time  to  stop  the  car  before  running  over  it,  then  he  was 
not  guilty  of  negligence,  and  the  companv  is  not  liable."  That 
was  the  only  rule  wnich  counsel  for  the  defendant  asked  the  oourt 
to  lay  down,  and  it  ^ve  the  jury  a  plain  rule  applicable  to  the 
facts  of  the  case  whicn  they  must  have  understood,  and  by  whidi 
we  must  assume  they  were  guided  in  reaching  their  vemict  If 
the  counsel  for  defendant  desired  a  plainer  rule  or  fuller  chai^  in 
reference  to  defendant's  negligence  he  should  have  requested  it 

After  the  judge  had  charged  that  nothing  could  be  recovered 
under  the  Act  oi  1847  by  the  plaintiff  for  iniury  to  the  feelings  of 
the  next  of  kin,  but  that  the  recovery  must  be  merely  to  compen- 
sate them  for  the  pecuniary  injury,  and  that  the  plaintiff  was 
entitled  to  recover  the  loss  in  money  which  the  next  of  kin  had 
sustained  by  the  death  of  the  child,  he  added  a  portion  which 
defendant's  counsel  excepted  to,  as  follows :  "  And  yet  the  jury  will 
see  that  there  is  no  way  to  ascertain  mathematically  what 
that  damage  would  be,  it  necessarilv  must  be  to  a  great  extent 
speculative,  and  the  only  thing  the  legislature  has  done  to  help  ont 
a  jury  in  this  matter  is  to  limit  the  amount  beyond  which  thej"  can- 
not go ;"  and  he  also  charged  as  follows :  "  I  don't  know  anything  to 
control  or  fix  the  ground  of  your  verdict  in  this  way  except  it  is  your 
good  judgment,  and  the  statute  which  limits  the  recovery  in  all  eases 
to  five  thousand  dollars,"  and  this  was  excepted  to.  He  charged  the 
jury  that  their  verdict  must  represent  the  judgment  of  the  jury  as  to 
what  the  death  of  the  child  nad  injured  pecuniarily  the  next  of 
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kin.  He  also  charged,  at  the  request  of  connfiel  for  the  defendant, 
that  '^  if  the  jury  find  a  verdict  for  the  plaintiff  at  all,  it  can  only 
find  a  verdict  for  the  pecuniary  injury  resulting  to  the  next  of  kir^^  '' 
by  the  death  of  the  child."  "  Nothing  can  be  allowed  for  in 
damages  which  is  not  of  a  definite  pecuniary  value."  ^'  In  estimat- 
ing tne  damages,  in  case  the  jury  should  find  a  verdict  for  the 
plamtifE,  they  must  take  into  acconnt  the  a^e  and  sex  of  the 
dcceafied."  "  The  jury,  in  estimating  damages,  if  they  find  for  the 
plaintiff,  must  take  into  account  the  social  condition  and  standing 
of  the  next  of  kin  of  deceased,  and  the  probability  of  their  sustain- 
ing any  pecuniary  damage  by  her  death."  "  The  sufferings  of  the 
deceased  person  from  the  injuries,  the  grief  and  distress  of  her 
relatives,  nor  the  loss  of  her  society,  cannot  be  taken  into  account 
in  estimating  damages." 

Taking  the  whole  charge  upon  the  subject  of  damages,  it  was 
certainly  fair  and  just  to  the  defendant,  and  subject  to  no  legal 
exoention. 

After  considering  all  the  exceptions,  we  are  of  the  opinion 
no  error  was  conmiitted,  and  that  the  judgment  should  be  af- 
firmed, with  costs. 

All  concurred. 

See  note,  p.  559, 


-- 1 


Louisville,  New  Albany  and  Chioaoo  B.  B.  Co. 

V. 

William  F.  Head. 

(Advance  Com,  Indiana.  AfrU  1, 1883.) 

A  person  has  a  right  to  cross  a  railroad  track  anywhere  within  the  bounds 
of  the  highway.  A  child,  nine  years  old,  while  attempting  to  cross  the  track, 
cauffht  his  foot  between  the  raiU,  and  was  injured  hy  a  train  which  was 
backing.  He  was  not  seeh  by  the  employees  on  the  train  in  time  to  stop  be- 
fore reaching  him.  Hdd^  that  it  was  negligence  on  the  part  of  railroad  com- 
pany in  failing  to  keep  a  proper  lookout. 

Appeal  from  the  Lawrence  Circuit  court. 
T.  J.  Jackson  for  appellant. 
Reily  and  Yoris  for  appellee. 

Bfcknbll,  Com. — ^The  appellee  was  an  infant,  he  brought  this  suit 
by  his  next  friend,  against  the  appellant,  to  recover  damages  for  the 
appellant's  neglisenoe. 

On  the  day  oithe  Presidential  Election,  in  1876,  the  appellee 
and  other  boys  were  about  the  polls  in  the  town  of  Mitcnell ;  it 
^was  between  four  and  five  o'clock  in  the  afternoon.    At  that  place 
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the  appellant's  road,  running  north  and  south,  crossed  Mam  street 
in  the  town  of  Mitchell,  a  street  eighty  feet  wide,  running  east  and 
west  A  switch,  running  south-easterly  to  a  freight  house,  alfio 
crosses  Main  street  close  to  the  main  track  of  appellenf  s  road,  and 
the  target  of  that  switch,  where  the  switch  begins,  is  fifty  or  sixty 
feet  north  of  the  north  line  of  Main  street  An  en^e  and  some 
freight  cars  were  standing  on  the  main  track,  norm  of  and  dose 
to  me  beginnii^  of  the  switch  ;  the  engine  was  at  the  north  end 
of  tiie  cars  in  Main  street,  alongside  of  the  track ;  the  appellant's 
had  a  ^^  guard-rail ;"  the  appellee,  nine  years  old,  undertooK  to  croes 
the  railway  track  in  Main  street,  going  north-eastwardly,  and  got  his 
foot  caugnt  in  the  guard-rail,  in  Main  street,  about  twenty  feet 
south  of  the  north  line  of  the  street  At  that  time,  as  the  evidence 
tends  to  show,  there  was  a  switchman  at  the  target,  and  a  brake- 
man  on  the  top  of  the  cars,  and  when  the  boy  found  he  was  caught 
he  cried  for  help,  and  immediately  thereafter  the  train  of  can  began 
to  back  southward  toward  the  boy,  at  the  usual  speed  of  a  switch- 
Wtraia. 

The  evidence  further  tends  to  show  that  several  persons  imme- 
diately cried  out  to  the  man  at  the  switch,  and  ^ve  signals  to  the 
brakeman  on  the  top  of  the  cars,  by  waving  their  hands  and  shont- 
ing,  and  that  some  of  them  ran  to  the  boy  to  help  him  but  conid 
not  get  him  loose,  and  that  the  train  came  on  ana  was  not  stopped 
until  it  had  reached  the  boy  and  cut  his  foot  ofiE,  tlie  bystanaers 
holding  his  body  out  of  the  way. 

The  complaint  was  in  two  paragraphs,  a  demurrer  to  the  first 
was  sustained  and  a  demurrer  to  the  second  was  oveimled.  The 
answer  was  the  general  denial. 

The  issue  was  tried  by  a  jury  who  failed  to  agree. 

Afterward  the  appellant  moved  to  dismiss  the  cause,  on  account 
of  the  insolvency  of  the  appellee's  next  friend,  and  this  motion  was 
overruled. 

The  issue  was  again  tried  by  another  jury  who  failed  to  agree. 

The  issue  was  again  tried  by  a  third  jury,  to  whom  interrogations 
were  propounded  dv  both  parties  and  submitted  to  the  court  and 
they  returned  a  verdict  for  the  plaintiff  with  one  tliousand  dollare 
damages ;  they  returned  also  the  interrogatories  and  their  answers 
thereto  as  follows : 

First.  Was  there  any  effort  made  by  those  in  charge  of  the  train 
to  stop  the  same  until  it  was  in  the  act  of  running  over  the  foot  of 
the  plaintiff?   Answer,  no. 

Second.  Had  the  persons  in  charce  of  the  train  kept  a  proper 
lookout  for  persons  or  objects  upon  me  track  and  for  danger  ah^, 
would  they  naye  discovered  the  plaintiff  and  known  his  situation, 
in  time  to  stop  their  train  before  it  reached  or  injured  the  plaintiff  I 
Answer,  yes. 

Third.  Was  the  plaintiff's  foot  fastened   between  the  rails  of 
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defendant's  road^  and  so  firmly  held  that  he  conld  not  extricate  the 
same  and  while  m  this  condition  was  he  mn  npon  and  injured  by 
Baid  train  ?    Answer,  yes. 

Fonrth.  Did  those  in  charge  of  the  train  keep  a  reasonably 
careful  watch  ahead  for  danger,  whUe  approaching  the  place  where 
plaintifE  was  injured  ?    Answer,  no. 

Fifth.-  Were  there  snch  signals  and  alarms  ^ven  by  plaintiS, 
or  by  plaintifl!  and  others,  as  would  reasonably  Jbaye  aavised  and 
made  known  to  those  in  charge  of  the  defendant's  tram,  the  condi- 
tion of  the  plaintifi! }    Answer,  3res. 

The  foregoing  were  the  plaintifPs  interrogatories. 

The  defendant's  interrogatories  were  as  follows: 

1.  Was  the  defendant's  train,  by  which  plaintiff  was  injured^ 
stopped  as  soon  as  could  reasonably  be  done  after  defendant's  train 
hanos  were  notified,  or  had  knowledge,  that  the  plamtifi[  was  fas- 
tened to  the  track  ?    Answer,  yes. 

2.  When  the  plaintiff  was  injured,  was  the  defendant  guilty 
of  any  negligence  which  caused  the  injury  complained  of  ?  An- 
Bwer,  yes. 

3.  Were  the  defendants  signaled  to  stop  the  train  so  that 
those  in  charge  of  the  train  had  knowledge  of  the  same  ?  Answer, 
yes. 

3^.  Were  signals  given  to  those  in  charge  of  the  train  under 
Buch  circumstances  that  they  ought  reasonably  to  have  known  that 
there  was  danger  ahead?   Answer,  yes. 

4.  Did  not  the  train,  as  soon  as  its  hands  were  notified  that  there 
was  a  person  on  the  track,  immediately  stop  ?    Answer,  no. 

5.  Do  you  find  that  the  plaintiff  contributes  to  the  injury  he  re- 
ceived, by  any  negligent  or  careless  conduct  or  act  on  his  part  ? 
Answer,  no. 

6.  Could  the  train  have  been  stopped  and  the  injury  avoided,  if 
the  engineer  had  been  notified  of  the  danger,  when  the  notice  was 
first  given  by  the  plaintiff,  or  any  other  person,  of  his  foot  being 
fastened  ?    Answer,  yes. 

7.  Did  the  plaintin  follow  the  ordinary  track  for  foot  passengers 
to  cross  defendant's  track  at  the  time  and  place  where  said  injury 
was  sustained  ?    Answer,  no. 

The  appellant  filed  a  motion  for  judgment  in  his  favor  on  the 
answers  of  the  jury  to  the  interrogatories,  which  motion  was  over- 
ruled, the  appellant's  motion  for  a  new  trial  was  overruled,  and 
her  motion  in  arrest  of  judgment  was  also  overruled ;  judgment  was 
rendered  on  the  verdict,  and  this  appeal  was  taken,  and  the  following 
is  the  assignment  of  errors : 

1.  The  court  erred  in  overruling  the  demurrer  to  the  second  par- 
agraph of  the  complaint. 

2.  The  court  erred  in  refusing  to  dismiss  said  cause  on  account  of 
tiie  insolvency  of  James  A.  Hei^  the  next  friend  of  the  phdntiff. 
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3.  The  ooort  erred  in  rejecting  certain  evidenee  in  the  croes- 
examination  of  William  F.  Head. 

4.  The  oonrt  erred  in  ruling  ont  certain  evidence  of  John  Head 

5.  The  court  erred  in  refusing  to  give  judgment  for  defendant 
on  the  special  finding  of  the  jury. 

6.  The  court  errea  in  overruling  the  motion  for  a  new  trial 

7.  Tlie  court  erred  in  overruling  defendant's  motion  in  arrest  of 
judgment. 

Tlie  second  error  assigned,  presents  no  question  for  consideration 
because  the  matter  therein  referred  to  is  not  shown  by  any  bill  of 
exceptions. 

The  third  and  fourth  errors  assigned,  present  matters  oonstitnt- 
ing  cause  for  a  new  trial,  but  which,  when  assigned  as  error,  pre- 
sent no  question  for  decision.     Edwards  v,  Powell,  74  Md.  294. 

The  first  and  seventh  errors  assigned,  present  the  question :  Is  the 
second  paragraph  of  the  complaint  sufficient  ?  The  complaint  states 
that  the  appellant's  railroad  crosses  Main  street,  a  public  street  and 
highway  m  the  town  of  Mitchell,  Indiana,  that  m  said  street  the 
appellant  had  a  guard-rail,  leaving  a  space  of  2^  to  4  inches  be^ 
tween  the  rails,  that  appellee  was  in  the  nigh  way  crossing  the  rail- 
road track,  and  without  any  fault  or  negligence  of  his  own,  had  his 
foot  caught  between  the  guard-rail  and  the  main-rail,  in  said  high- 
way, and  there  fastened  so  that  he  could  not  get  away,  and  that  the 
appellant,  by  her  servants,  wrongfully,  negligently,  and  carelessly, 
caused  one  of  her  locomotives,  witn  a  train  of  cars  attached  thereto,  to 
run  over  the  appellee,  and  that  at  the  time  this  was  done,  the  agents 
of  the  appellant  in  charge  of  said  train,  well  knew  that  appellee  was 
on  said  crossing,  and  well  knew  his  helpless  condition ;  that  by  reason 
of  said  negligence  said  train  passed  over  the  foot  and  leg  of  the 
appellee,  and  mangled  and  broke  the  same  so  that  it  had  to  be  cat 
on,  and  that  said  injury  was  inflicted  by  said  appellant  without  any 
fault  or  negligence  of  the  appellee.  The  objections  made  to  this 
complaint  are  that  it  fails  to  show  how  the  guard-rail  was  kept,  and 
fails  to  show  that  the  appellee  was  upon  the  track  at  a  point  where 
he  had  a  right  to  be,  or  that  he  was  at  the  proper  place  for  foot 
passengers  to  cross  said  railway  track,  and  fails  to  show  diat  the  ap- 

[>ellee  was  not  careless  in  entering  upon  the  track  at  the  point  where 
le  did.  But  these  objections  cannot  be  sustained.  The  compkint 
avers  that  there  was  no  fault  or  negligence  in  the  appellee,  and 
there  is  nothing  in  the  complaint  whicn  shows  any  negligence  in 
him.  He  had  a  right  to  cross  the  railway  anywhere  within  the  high- 
way ;  if  somebody,  for  convenience,  haid  made  a  gravel  walk  for 
foot  passengers,  the  appellee  was  not  bound  to  use  it ;  the  averment 
that  there  was  no  su(h  fault  or  negligence  in  the  appellee  is  enoagh, 
unless  it  appears  elsewhere  in  the  complaint  that  there  was  negli- 
gence ;  nothing  of  that  sort  can  be  found  in  this  complaint  In  the 
case  of  the  J.  M.  &  T.  R.  R.  Co.  v.  Goldsmith,  47  Ini  45,  it  was 
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lield  that,  between  stations  and  public  croBsings,  a  railroad  track 
belongs  exclusively  to  the  railroad  company,  and  all  persons  who 
walk,  ride,  or  drive  thereon,  are  trespassers,  and  are  subject  to  all 
the  risks  incident  thereto,  but  that  ruling  is  not  applicable  to  the 
present  case  because  here  the  appellee  was  crossing  the  railroad  in 
a  public  street  where  he  had  a  rignt  to  cross  it.  There  was,  therefore, 
no  error  in  overruling  the  demurrer  to  the  second  paragraph  of  the 
complaint,  nor  in  overruling  the  motive  in  arrest  of  judgment.  The 
fifth  error  assigned  presents  the  question  whether  the  court  erred 
in  refusing  to  render  judgment  for  the  appellant,  notwithstanding 
the  generS  verdict  for  the  appellee. 

Such  a  motion  can  be  granted  in  one  case  only  and  that  is  where 
the  answers  to  the  interro^tories,  which  answers  are  sometimes 
called  ^'  special  findings  of  facts,"  are  inconsistent  with  the  general 
verdict.  Praeten,  Act.  337.  The  appellant's  counsel  urg^,  as  a 
reason  in  support  of  this  motion,  that,  ^'  the  special  findings  did  not 
oomprehena  all  the  issues,"  but  that  matter  is  not  applicable  to 
answer^  of  interrogatories.  Such  answers  are  not  reqmred  to  com- 
prehend all  the  issues.  But,  the  answers  to  the  interrogatories  in 
the  case  at  bar,  when  taken  together  are  not  inconsistent  with  the 
verdict,  they  rather  reinforce  it.  In  answer  to  the  first  question  of 
appellant  the  jury  said  that  the  defendant's  train  was  stopped  as 
fioon  as  reasonably  it  could  be,  after  the  hands  were  notified,  or  had 
knowledge,  that  the  plaintiff  was  fastened  on  the  track.  But  this 
must  be  taken  in  connection  with  the  answers  to  the  fourth  and  sixth 

Questions  of  the  appellee,  which  show  that  those  in  charge  of  the  train 
id  not  keep  proper  "  watch  ahead  for  danger  when  approaching 
the  place  where  tne  boy  was,"  and  that  if  there  had  been  such  watch, 
the  signals  and  alarm  given  by  the  bystanders  would  have  been 
sufficient  to  notify  the  hands  on  the  train.  ,  The  answer  to  de- 
fendant's third  interro^tory  shows  that  the  defendant  was  not 
signaled  to  stop  the  tram  so  that  those  on  the  train  had  notice  of  it; 
this,  too,  must  be  taken  in  connection  with  the  answers  to  the 
other  interro^tories.  If  the  train  men  had  come  rushing  on, 
after  having  nad  actual  notice,  it  would  have  been  a  wilful  and 
wanton  act,  grossly  inhuman  and  cruel,  but  the  answers  show  that 
they  came  on  because  by  their  own  negligence  they  failed  to  per- 
ceive, what  with  proper  watch  ahead  for  danger,  they  would  have 
perceived. 

The  answer  to  the  seventh  interrogatory  shows  that  the  ap- 
pellee was  not  on  a  foot  walk  which  has  been  made  across  the  rail- 
road at  the  side  of  Main  street ;  the  appellant's  counsel  claim  that 
the  appellee  was  not  where  he  ought  to  have  been  and  was  there* 
fore  a  trespasser  subject  to  all  risks ;  but  such  a  proposition  cannot 
be  maintained,  the  public  had  a  right  to  cross  the  railroad  anywhere 
in  the  public  highway  and  are  not  out  of  place  in  so  doing ;  it  ap< 
pears  by  ihe  answer  to  the  fifth  interrogatory  of  the  appelhint  that 
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the  train  was  stationary  at  the  time  the  appellee  was  crossmg  the 
raih-oad.  The  answers  to  the  interrogatories  are  inoonsistent  with 
the  verdict,  and  there  was  no  error  m  overraling  the  appellant's 
motion  for  judgment  non  obstante. 

Three  reasons  were  alleged  in  the  support  of  the  motion  for  a 
new  trial : 

1.  That  the  verdict  is  contrary  to  law. 

2.  That  the  verdict  was  brought  about  by  undue  influence. 
8.  That  the  verdict  was  contrary  to  the  evidence. 

The  second  of  these  reasons  is  not  alluded  to  in  the  appellant's 
brief  and  is  therefore  regarded  as  waived.  He  claimed  that  the 
verdict  was  contrarv  to  law,  because  the  evidence  shows  negligence 
on  the  part  of  appellee,  but  the  only  n^ligence  claimed  is  that  the 
appellee  was  crossing  the  track  where  he  nad  no  right  to  cross  it, 
and  as  already  stated  he  had  a  right  to  cross  it  where  he  did. 
The  other  reason,  alleged  for  a  new  trial,  is  that  the  verdict  was 
contrary  to  the  evidence.  There  wails  some  evidence  tending  to 
support  the  verdict  and  where  that  is  the  case,  the  rule  is  that  the 
court  will  not  set  aside  a  verdict  upon  a  mere  preponderence  of  the 
evidence  against  the  verdict.  Lane  v.  Brown,  22  Md.  239;  Butter- 
field  V.  Trittipo,  67  Md.  342 ;  Eandol]^  v.  Lane,  57  Md.  116 ; 
Swales  V.  Sothai^d,  64  Md.  557;  Fort  Wayne  v.  Husselman,  65 
Md.  73 ;  Grant  v.  Westfall,  57  Md.  121 ;  Wattt?.  DeHaven,  65  Md. 
128;  Cox  V.  The  State,  49  Md.  568 ;  Eichardson  v.  Eeed,  35  Md.  356. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial  and 
there  is  no  available  error  in  the  record.  The  judgment  of  the 
court  below  ought  to  be  affirmed. 

Per  curiam  :  It  is  therefore  ordered  by  the  court,  on  the  f ore- 

going  opinion,  that  the  judgment  of  the  court  below  beandishere- 
y  in  all  things  affirmed  at  the  cost  of  the  appellant. 

See  note,  p.  559. 


Derbenbaoheb,  Bbspondbnt, 

V. 

Lehigh  Valley  R.  R.  Co.,  Appellant. 

{Adwmee  eate,  New  Tcrh.    Jan.  24,  1882.) 

Plaintiff  was  injured  by  the  breaking  of  the  rope  of  a  derrick,  while  assiBtiiig 
in  discharging  ore  from  his  boat  to  the  defendant's  cars.  It  did  not  appear 
that  the  derricks  were  used  for  defendant's  benefit;  that  its  ofiicers  had  any 
control  over  them,  or  that  it  furnished  the  rope.  It  appeared  that  for  a  long 
time  the  derrick  was  under  the  control  of  M.  &  Co.,  who  employed  the  men 
who  discharged  the  cargo.    Edd^  that  defendant  was  not  liable. 

This  action  was  bronght  to  recover  damages  sustained  by 
plaintiff  through  the  alleged  negligence  of  defendant. 
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Plamtiff  wajB  the  master  of  a  canal  boat.  About  June  15, 1877, 
plaintiff  was  with  his  boat  at  Perth  Amboy,  with  a  car^o  of  irouj 
consigned  and  to  be  delivered  to  defendant.  The  complaint  alleged 
that  while  the  iron  ore  was  being  discharged  from  the  boat  into  the 
cars  of  the  defendant,  by  means  of  tubs  and  a  derrick,  in  the  use 
and  control  of  defendant,  plaintiff  being  there  assisting  in  the  dis- 
charge of  the  car^,  the  rope,  being  olo,  defective  and  too  small, 
broke,  and  the  tub  and  contents  were  precii>itated  upon  plaintiff, 
and  he  was  injured  thereby.  The  proof  failed  to  show  that  any 
officer  of  defendant  had  control  or  cnarge  of  the  pier  at  which  the 
boat  was  moored,  or  over  the  derricks  while  they  were  used  for 
the  purpose  of  loading  or  unloading  boats.  There  was  no  evidence 
that  defendant  had  the  derrick  built,  or  that  at  the  time  they  were 
nsed  for  his  benefit. 

It  appeared  that  none  of  defendant's  employ^  were  engaged  in 
the  discharge  of  the  vessel.  There  was  no  proof  that  any  of  the 
rope  was  furnished  by  defendant  for  the  derrick,  and  it  was  proved 
for  a  long  time  prior  to  the  accident  the  derrick  in  question  was 
not  in  defendant's  possession,  but  was  under  the  control  and  charge 
of  other  parties,  wno  used  it  for  their  own  purposes. 

George  A.  Strong,  for  appellant. 

Edward  H.  Hobbs,  for  respondent. 

KiLLEB,  J. — The  defendant  seeks  to  avoid  liability  for  the  in- 
jnries  sustained  by  the  plaintiff  upon  the  ^ound  that  it  was 
affirmatively  shown  that  it  was  not  caused   oy  the  defendant's 
n^ligence,  and  that  it  was  in  no  way  connected  with  the  accident. 
The  plaintiff  claims  that  there  was  proof  upon  the  trial  that  the 
defendant  occupied  the  pier  with  the  railroad  track  on  which  its 
cars  ran,  and  used  the  same,  that  the  derricks  were  in  common  use ; 
that  the  persons  employed  in  unloading  the  boats  were  furnished 
by  defendant ;  that  the  derrick  in  question  was  in  part  constructed 
by  the  defendant,  that  it  furnished  and  put  in  the  rope  which  was 
in  use  for  a  number  of  years,  and  that  it  was  improperly  con- 
structed, the  rope  being  too  small  and  having  become  cnafed  and 
worn.    In  regard  to  the  occupation  or  ownership  of  the  pier,  the 
evidence  showed  that  the  pier  was  constructed  by  the  Easton  and 
Amboy  R  R.  Co. ;  that  this  road  had  not  been  merged  in  the 
Lehigh  Boad,  and  that  the  Lehigh  Valley  E.  R.  Co.  run  their  cars 
over  the  track  of  the  Easton  and  Amboy  R.  R.  Co.    There  was 
also  proof  that  the  cargoes  had  been  taken  to  the  boats  from  the 
cars  and  from  the  cars  to  the  boats  by  outside  contracting  parties, 
and  that  they  were  hoisted  out  by  the  derricks  on  the  pier.     The 
proof  failed  to  show  that  any  officer  of  the  Lehigh  YaJley  R.  R. 
Do.  had  control  or  charge  over  the  pier  or  over  the  derricli  while 
Aejr  were  used  for  the  purposes  of  loading  or  unloading.     The 
plamtiff  upon  his  direct  examination  testified  that  the  accident 
4A.&E.  R  Cas.-^ 
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oocnrred  at  the  dock  of  the  Lehigh  Yalley  B.  B.  Co. ;  but  upon  hiB 
cross-examination  he  sajB  he  was  consigned  there,  and  was  told  so 
by  the  shipper,  that  he  never  saw  any  papers  showing  that  the 
company  owned  the  dock,  that  he  did  not  know  who  the  land  be- 
longed to,  but  knew  said  railroad  company,  and  they  did  discharge 
boats  there.  That  the  shipper  told  him  that  he  haa  to  go  to  the 
Lehigh  Valley  Co.  at  Perth  Amboy,  New  Jersey.  Another 
witness  called  by  the  plaintiff,  Coddington,  first  testified  that  he  was 
employed  on  the  freight  wharf  at  Perth  Amboy,  for  the  company, 
bat  he  afterwards  swore  that  he  was  working  for  the  Easton  and 
Amboy  R.  B.  Co. ;  that  he  was  working  nnder  Mr.  Donnelly's 
directions,  and  whether  he  was  working  for  the  Lehish  Valley  Co. 
or  not  he  did  not  know,  very  probably  for  the  Lehigh  Valley  Co., 
and  that  he  only  knew  presumably,  and  had  no  contract  with  that 
company.  To  a  question  afterwards  put,  ^'  You  knew  what  com- 
pany he  was  working  for  ?"  He  answers,  "  Yes,  sir ;  the  Lehigh 
Valley  Bailroad  Company  '^  and  further  states,  so  far  as  he  knew, 
Mr.  Donnelly  works  for  the  same  company,  and  at  any  rate  he  re- 
ceived instructions  from  him.  It  is  proved,  however,  by  Mr. 
Packer,  very  positively,  that  Donnelly  was  not  employed  by  the 
Lehigh  Valley  Co.  The  witness,  Coadington,  also  testified  that  a 
Mr.  Andy,  wno  was  now  working  for  the  company,  did  some  work 
on  those  wharfs,  and  he  saw  him  to  work  on  derricks,  possibly  three 
years  ago.  The  evidence  last  referred  to  certainly  does  not  establish 
that  the  defendant  had  the  derricks  built,  or  that  it  was  either  the 
owner  or  in  possession  of  the  dock  or  of  the  deiricks,  or  that  at  the 
time  they  were  used  for  its  benefit  to  such  an  extent  as  to  render 
it  liable  tor  damages  occasioned  by  the  accident.  The  proof  as  to 
the  use  of  the  track  which  was  laid  by  the  Easton  and  Amboy  R. 
B.  Co.  does  not  of  itself  establish  a  liability  on  account  of  such  use, 
as  it  is  not  unusual  for  difierent  railroad  companies  to  use  the 
tracks  which  belong  to  others  in  the  prosecution  of  their  business. 
Nor  is  the  evidence  to  which  reference  has  been  had  sufficient  to 
establish  that  the  persons  employed  in  taking  out  the  iron  ore  from 
the  boat  and  putting  it  in  the  barge  were  furnished  by  the  de- 
fendant. On  the  contrary,  Coddington,  the  witness  called  by  the 
plaintiff,  whose  testimony  has  already  to  some  extent  been  con- 
sidered, testifies  that  Owen  Scalloil,  wno  was  employed  by  Thomas 
J.  Maloney  &  Co.,  superintended  the  unloading  of  that  particular 
cargo.  There  this  firm  carried  on  business  on  commission ;  that 
the  ore  came  from  the  Bethlehem  Iron  Co.  in  the  cars  of  Maloney 
&  Co. ;  and  that  their  stevedores  unloaded  it,  and  the  company 
had  nothing  to  do  with  it.  Whether  Maloney  &  Co.  were  paid  by 
the  defendant  the  witness  does  not  know,  ana  there  is  no  proof  of 
this  fact.  This  firm  did  the  unloading  of  the  cargoes  which  were 
consigned  to  them  or  to  their  care  by  the  Betlilehem  Iron  Co.,  and 
were  m  charge  on  that  day,  and  when  the  accident  occurred  and  the 
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day  bdFore,  and  were  engaged  in  discharging  this  vessel.  It  tlins 
appears  that  none  of  the  (tefendant's  employes  were  employed  in 
the  discharge  of  the  vessel,  and  that  it  was  aone  under  me  charge 
of  Maloney  &  Co.  In  this  connection  it  should  not  be  overlooked 
that  the  shipping  bill  introduced  in  evidence,  admitted  by  plaintifE 
to  be  signed  by  him,  and  his  signature  identified  by  another  wit- 
ness, shows  that  .the  cargo  was  consigned  to  the  Bethlehem  Iron 
Co.,  care  of  J.  T.  Maloney  &  Co,  The  plaintiff  also  testifies  that 
he  left  Port  Henry  about  the  date  mentioned  in  the  shipping  bill, 
and  another  witness  swears  that  the  first  name  on  the  shipping  bill 
w^  the  Bethlehem  Iron  Co.,  and  the  bill  itself  was  introauced  in 
evidence  upon  the  trial,  and  establishes  this  fact  beyond  any  dispute. 
As  the  evidence  stands,  it  is  undisputed  that  the  cargo  was  con- 
signed to  the  Bethlehem  Iron  Co.,  to  the  care  of  J.  T.  Mahoney  & 
Co.,  and  the  defendant  was  not  such  consignee,  and  hence  there 
was  no  question  of  fact  as  to  that  point. 

In  regard  to  the  purchasing  and  putting  in  all  or  any  of  the  rope 
which  had  been  for  vears  used  in  equipping  the  derrick,  the  onlv 
evidence  on  the  subiect  is  the  testimony  of  Coddington.  This 
witness  swears  that  ne  purchased  the  rope  by  Uie  direction  and 
under  the  instructions  of  Mr.  Donnelly ;  that  he  did  not  know  that 
he  bought  it  for  the  Lehigh  YaUey  Eoad ;  although  he  had  testified 
at  first  that  he  was  employed  by  the  defendant.  It  also  appears 
from  his  testimony  that  he  was  working  for  the  Easton  and 
Amboy  Co.  and  under  Donneiys  directions,  and  whether  Don- 
nelly was  so  working  he  did  not  know ;  and  the  proof  was  distinct 
and  unequivocal  that  Donnelly  was  not  in  defendant's  employment 
A  careful  examination  of  the  testimony  evinces  that  there  was  in 
fact  no  proof  that  any  rope  was  furnisned  by  tibe  defendant  for  the 
derricks,  and  it  therefore  could  not  be  held  liable  upon  any  such 
ground. 

The  defendant  was  not  proved  to  have  had  anything  to  do  with 
the  construction  of  the  derrick.  One  witness  testifies,  as  has  been 
stated,  that  some  one  in  the  defendant's  employment  worked  on  the 
derricks  several  years  ago ;  but  the  testimony  is  very  vague  and 
uncertain,  as  we  have  seen,  and  does  not  establish  that  defendant 
<5on8tructed  the  derrick,  no  proof  that  he  did  so  at  the  request  or 
bj  the  direction  of  the  defendant,  and  it  was  not  established  by 
any  sufficient  evidence  that  such  was  the  fact.  As  it  was  not  shown 
that  the  defendant  was  the  owner  or  in  possession  of  the  derrick  in 
question  at  the  time,  it  is  quite  clear  that  it  was  not  responsible  for 
its  construction. 

In  view  of  the  testimony  it  is  difficult  to  see  how  the  defendant 
coald  be  made  liable  for  the  result  of  the  accident.  The  fact  that 
at*  the  time  of  the  accident  and  for  a  long  time  prior  thereto,  as 
the  testimony  shows,  the  derrick  in  question  was  not  in  the  de- 
fendant's possession,  and  was  under  the  control  and  in  charge  of 
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Other  parties  ufiing  it  for  their  own  purooses,  is  an  insuperable 
obstacle  in  sustaining  the  recovery  of  the  plaintiff.  The  men  who 
discharged  the  cargo  were  employed  bj  Maloney  &  Co.,  and  with- 
out proof  the  legal  presumption  is  that  Maloney  &  Ck>.  were  acting 
for  themselves  ana  without  regard  to  the  defendant.  Hinds  i?. 
Burton,  25  N.  Y.  5M,  548.  In  fact  the  evidence  shows  that  such 
was  the  case,  and  it  therefore  devolved  on  the  plaintiff  to  establish 
to  the  contrary.  The  defendant  was  not  liable  to  an  independent 
contractor  in  the  absence  of  a  contract  to  keep  the  derrick  in  repair. 
Kinff  V.  K  T.  C.  &  H.  K.  K.  K.  Co.,  66  K  T.  186.  The  principle 
decided  in  this  case  is  not  affected  by  the  decision  in  the  same  case 
in  72  N.  T.  607,  as  in  the  latter  the  plaintiff's  evidence  tended  to 
show  that  the  defendant  agreed  to  furnish  the  derricks  and  keep 
the  same  in  repair,  and  there  is  no  such  proof  in  the  case  at  bar. 

The  points  we  have  considered  were  raised  on  the  motion  to 
dismiss  the  complaint  and  on  some  of  the  requests  to  charge,  and 
we  think  that  the  Court  erred  in  denying  the  motion  and  in  ref us- 
in^the  requests  made  in  this  respect  for  the  reason  stated. 

xhere  are  other  questions  in  the  case,  but  it  is  not  necessary  to 
consider  them  in  view  of  the  conclusion  already  reached. 

The  jud^ent  should  be  reversed  and  a  new  trial  granted,  with 
costs,  to  abide  the  event. 

AU  concur. 


Galveston,  H.  and  S.  A.  R.  R  Co. 

V. 

Delahuntt. 
(58  Textu  BeparU,  206.    liareh  26,  1880.) 

A  railway  company  is  not  liable  to  its  employ^  as  an  insurer  for  injuries 
caused  by  defective  implements  it  may  furnish  them,  if  all  proper  precautions 
be  taken  to  see  that  they  are  reasonably  safe  and  strong. 

Negliffence  in  a  corporation  in  the  performance  of  its  duty  to  its  employes 
to  furnish  them  safe  and  suitable  implements,  is  a  fact  to  be  established  for 
the  jury.  But  when  the  injury  complained  of  is  traced  to  defectiye  imple- 
ments furnished  by  the  master,  whether  any  further  eyidence  of  negligence 
is  necessary,  until  it  is  shown  by  the  master  that  reasonable  care  was  ezeraaed 
in  their  selection,  qusere? 

To  require  a  reversal  of  a  judgment  in  the  supreme  court  because  of  error 
in  a  charge,  it  must  be  a  material  error,  to  the  prejudice  of  the  psrty  com- 
plaining of  it.  When  it  is  manifest  that  an  erroneous  charffe  operated  no 
injury,  or  where  no  other  conclusion  than  that  arrived  at  by  uie  jury  can  be 
legitimately  deduced  from  the  facts,  the  supreme  court  will  refuse  to  revene 
the  judgment. 

A  party  who  made  no  complaint  of  a  charge  at  the  trial,  but  apparantiy 
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acquiesced  in  it,  should  be  required  to  make  a  more  conclusive  showing  that 
his  ri^ts  hatd  been  prejudiced  bj^  it,  than  would  be  required  of  one  who  ez- 
erdfl^  vigilance  in  protecting  his  interests,  and  objected  at  the  right  time. 

Appeal  from  Harris.  Tried  below  before  the  Hon.  James 
Mastereon. 

The  omnion  states  the  facts. 

E.  P.  Hill  for  appellant, 

L  The  charges  complained  of  by  appellant  pnt  the  employer  in 
the  relation  of  an  insnrer  or  £niarantor  of  the  servant  a^^ainst 
injniT,  wheieas  the  tme  and  u^yersally  recognized  princ^e  is, 
that  he  is  bonnd  only  to  exercise  reasonable  and  ordinary  care  in 
providing  materials  to  do  the  work  required,  and  can  be  held  liable 
to  the  servant  only  when  negligence  can  be  properly  imputed  to 
him  in  failing  to  exercise  such  care.  No  such  rule  of  law  as  that 
announced  in  the  charges  is  applied  in  the  case  even  of  injury  to 
pasfien^ers.  (Cooley  on  Torts,  note  1,  p.  557.^  The  charges  com- 
plainea  of  are  not  qualified  or  corrected  by  tne  subsequent  charge 
Quoted  by  appellee's  counsel,  as  follows :  "  If  the  proof  satisfy  you 
uiat  defendant  furnished  sound  rope,  or  rope  reasonably  fit  for  the 
work  it  was  applied  to,  find  for  defendant ;  or,  if  plaintifi  had 
equal  opportunity  to  ascertain  the  condition  of  soundness  or  un- 
soundness of  the  rope  that  defendant  had,  then  plaintiff  cannot  re- 
cover." The  first  clause  of  this  charge,  so  far  from  qualifying  or 
correcting  the  error  of  the  others,  persists  therein,  and,  taken  in 
connection  with  them,  holds  the  defendant  as  bound  absolutely  and 
at  all  events  to  furnish  a  sound  rope.  The  second  clause  relates 
entirely  to  a  distinct  issue  in  the  case,  viz.:  whether  plaintiff 
(appellee)  had  equal  means  of  knowing,  or  did  know,  the  condition 
of  the  rope. 

n.  The  complaint  of  appellant  is  not  that  the  charges  were 
'^indefinite  or  incomplete,"  but  that  the  law  as  therein  stated  by 
the  coort  iB  positive  error.  ^ 

The  rule  is  well  settled  that  where  there  is  no  error  in  the  charge 
as  ^ven,  but  the  complaint  is  that  it  was  not  sufficiently  com- 
prehensive, or  that  the  law  of  the  case  was  not  fuUy  given,  or  did 
not  embrace  the  whole  law  applicable  to  the  case,  then  the  ^'  inde- 
finite or  incomplete"  matter  should  be  supplied  by  asking  instruc- 
tions, but  it  is  otherwise  where,  as  in  this  case,  the  charge  given 
is  erroneous.  AppeUant's  third  assignment  of  error  is,  ^^The 
court  erred  in  overruling  the  motion  for  a  new  trial,"  and  the 
pounds  of  the  motion  are :  "  First,  because  the  verdict  of  the  jury 
18  contrary  to  the  law  and  evidence.  Second,  because  the  verdict 
of  the  jury  is  contrary  to  the  charge  of  the  court,  as  applied  to  the 
facts  in  evidence,  and  because  the  charge  is  erroneous." 

UI.  This  case  was  tried  and  appealed  before  the  adoption  of  the 
new  rules  by  this  court,  and  however  it  may  be  now,  an  assignment 
^that  the  verdict  is  contrary  to  the  law  and  evidence"  was  always, 
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before  the  adoption  of  the  new  rales,  regarded  and  treated  as  suffi- 
cient. In  case  of  Flanagan  v.  Boggess,  46  Tex.  S84,  cited  bj 
counfiel  for  appellee,  the  assignment  was  ^^  that  the  conrt  erred  in 
its  charee."  do  in  Trammelf  u  McDade,  29  Tex.  862,  an  assign- 
ment oi  that  character  was  said  to  bean  imperfect  compliance  with 
the  law,  but  in  the  same  case  an  assignment  ^^  that  the  verdict  is 
contrary  to  the  law  and  evidence''  was  treated  and  considered  bj 
the  court  as  sufficient. 
M.  Looscan  for  appellee. 

I.  The  charges  oi  the  court,  as  assigned  as  error  by  appellant, 
contain  correct  propositions  of  law.  H.  and  T.  C.  R.  W.  Co.  v.  C.  J. 
Dunham,  49  Tex.  181 ;  I.  and  G.  N.  R.  R.  Co.  v.  T.  Doyle,  49  Tex. 
190;  "Wood's  Master  and  Servant,  sees.  377  and  406;  reny  v. 
Rickets,  55  111.  234;  Chicago  v.  Swett,  45  Dl.  201 ;  Lalor  t>.  0.  R 
R.  Co.,  62  111.,  401;  C.  K.  R.  Co.  v.  Jackson,  55  HI.  492:  C. 
R.  R.  Co.  V.  Harney,  28  Ind.  28 ;  Gibson  v.  Pacific  R.  R.  Co.,  46 
Mo.  163  ;  Coombs  v.  New  Bedford  Cord  Co.,  102  Mass.  572 ;  Quaid 
V,  Cornwall  et  al.,  13  Bush  (Ky.)  601 ;  Leonard  v,  Colliijs,  70  N. 
Y.  90 ;  Boree  Stone  Co.  v.  Kraft,  31  Ohio  St.  287 ;  Hough  v.  Texas 
Pacific  R.  R.  Co.,  Central  L.  J.,  Feb.  6, 1880. 

II.  If  that  portion  of  the  charge,  specified  in  first  and  second 
assignment,  be  objectionable,  the  same  was  qualified  and  corrected 
by  a  subsequent  portion  (2d  subdivision)  of  the  cliarse,  and  ap- 
pellant sustained  no  injury  thereby.  The  court  chai^gea :  "If  the 
proof  satisfy  you  that  defendant  furnished  sound  rope,  or  rope  rea- 
sonably fit  for  the  work  it  was  applied  to,  find  for  defendant;  or, 
if  plamtifF  had  equal  opportunity  to  ascertain  the  condition  of 
soundness  or  Tmsoundness  of  the  rope  that  defendant  had,  then 
plaintifl!  cannot  recover.'* 

ni.  If  the  charge  as  given  was  too  indefinite  or  incomplete 
(which  we  deny),  ^fendant  should  have  excepted  to  the  charge, 
and  asked  for  additional  chai^ges.  Hall  v.  O'Malley,  49  Tex.  73 ; 
Johnson  v.  Blount,  48  Tex.  43. 

Gould,  J. — This  is  a  suit  brought  to  the  July  term,  1875,  of  the 
district  court  of  Harris  County,  by  Pat.  Delahunty,  appellee, 
against  the  Galveston,  Harrisbui^  and  San  Antonio  K.  R  Co.,  ap- 
pellant, for  damages  because  of  personal  injuries  allied  to  have 
Deen  sustained  by  nim,  without  any  fault  on  his  part,  while  in  the 
employ  of  appellant,  resulting  from  the  supplying  to  him  by 
appellant  of  unsuitable  and  unsafe  machinery  or  appliances  to 
work  with,  to  wit :  a  rotten  or  unsound  rope,  the  unsafe  or  defective 
condition  of  which  rope  he  did  not  know,  nor  had  he  any  means 
whatever  of  knowing;  that  appellant  was  ^Ity  of  gross  and  wil- 
ful negligence  in  furnishing  hmi  with  such  msumcient  appliances; 
that  it  knew  of  such  defect,  or  could  have  known  of  it  bv  the  ex- 
ercise of  ordinary  care ;  and  from  subjecting  appellee  to  dangerous 
TiBk&  not  incident  to  his  employment. 
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The  leading  or  principal  facts  showing  the  circumstances  under 
which  the  injury  was  received  may  be  thus  stated : 

On  the  2l8t  of  February,  1875,  Patrick  Delahunty,  who  was  in 
the  employ  of  the  Galveston,  Harrisburg  and  San  Antonio  K.  B. 
Co.  as  a  section  foreman,  was,  in  the  dischar^  of  his  duties,  with 
the  road-master  (Norway)  and  other  employes,  engaged  in  replac- 
ing upon  the  track  a  box-car,  which  had  run  off  the  day  previous. 
They  set  a  couple  of  skids  under  the  car,  with  the  ends  resting  on 
the  rails;  then  fixed ^  rope  around  the  car,  and  usin^  a  block  and 
fall,  or  tackle,  with  one  end  of  the  rope  attached  to  the  stump  of  a 
tree  and  the  other  to  a  flat  car  attached  to  an  engine,  which  fur- 
nished the  motive  power,  had  "  raised  the  car  up  gradually  on  the 
nnder  side  until  it  brought  it  on  a  level,"  and  "  the  upper  side  had 
been  brought  up  until  it  just  leaned  over  on  its  edge."      In  this 
operation  over  one  hundred  feet  of  the  rope  had  been  pulled  out. 
With  the  car  in  this  position,  the  road-master,  who  appears  to  have 
been  directing  the  work,  put  Delahunty  and  others  to  level  a  place 
under  the  car  for  crib  work,  to  block  it  up,  and  while  doing  this, 
the  rope  broke  and  the  car  came  down  on  Delahunty,  and  he  was 
severely  injured.  The  rope  was  one  previously  used  in  digging  wells, 
and  was  used  on  this  occasion  by  direction  of  the  road-master.  There 
was  testimony  tending  to  show  that  it  was  worn,  and  not  very 
good.    It  was  in  evidence  that  it  was  customary  in  raising  cars  to 
use  a  derrick,  but  that  on  defendant's  road  they  always  used  block 
and  tackle.     No  evidence  was  introduced  on  behalf  of  defendant, 
and  for  the  purposes  of  this  opinion,  it  is  not  necessary  to  state 
the  evidence  further. 

The  following  is  the  charge  as  a  whole  : 

"  1.  That  it  is  the  duty  of  an  employer  to  provide  sound  mater- 
ial with  which  to  do  the  work  required  of  the  employ^,  and  the 
failure  to  provide  such,  when  an  injury  results  from  supplying 
nnsound  material,  renders  the  employer  liable  in  damages  to  the 
employe  injured.  If  the  proof  satisfy  you  that  plaintiff  was  in  the 
employ  of  defendant,  and  that  defendant  furnished  and  supplied 
plaintiff  a  rope  for  the  work  required  of  plaintiff,  which  was  rotten 
or  unsound,  and  if  the  accident  was  the  direct  result  of  using  the 
rope,  then  find  for  plaintiff  such  actual  pecuniary  damages  as 
plaintiff  has  established,  considering  the  nature  of  the  injuries 
received. 

'*2.  If  the  proof  satisfy  you  that  defendant  furnished  sound 
rope,  or  rope  reasonably  fit  for  the  work  it  was  applied  to,  find  for 
defendant.  Or,  if  plaintiff  had  equal  opportunity  to  ascertain  the 
condition  of  soundness  or  unsoundness  of  the  rope  that  defendant 
had,  then  plaintiff  cannot  recover. 

"8.  Punitory  damages  cannot  be  allowed  in  this  case,  but  if  lia- 
ble under  the  law  and  evidence,  it  is  liable  for  actual  compensa- 
tory damages,  and  in  estimating  damages,  the  loss  of  time  and  the 
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permanent  character  of  the  injoriee,  if  of  that  nature,  are  to  be 
considered." 

No  charges  were  asked  on  behalf  of  defendant,  nor  does  it 
otherwise  appear  that  he  in  any  manner  called  the  attention  of  the 
court  to  the  part  of  the  charge  now  objected  to.  In  his  motion 
for  new  trial  he  complains  that  the  charge  was  erroneous,  bat 
does  not  specify  in  what  particular.  In  this  court  he  assigns  error, 
embracing  the  entire  first  paragraph  of  the  charge,  and  complains 
that  it  is  erroneous  because  ^^  it  puts  the  employer  in  the  relation 
of  an  insurer  or  guarantor  of  the  servant  a^nst  injury,  whereas 
the  true  and  universally  recognized  principle  is  that  he  is  bound 
only  to  exercise  reasonable  and  ordinary  care  in  providing  mater- 
ials to  do  the  work  required,  and  can  be  held  liable  to  the  servant 
only  when  negligence  can  be  properly  imputed  to  him  in  failing 
to  exercise  such  care." 

The  corporation  is  certainly  not  liable  to  its  emjplov^  as  an 
insurer  a^inst  injuries,  nor  for  injuries  caused  by  defective  imple- 
ments, if  all  proper  precautions  were  taken  to  see  that  they  were 
reasonably  safe  and  strong.  R.  R.  Co.  v.  Doyle,  47  Tex.  198; 
R.  R.  Co.  V.  Dimham,  49  Tex.  181 ;  Cooley  on  Torts,  557. 

NegliTOUce  in  the  corporation  in  the  penormance  of  its  duty  to 
its  employ^  to  furnish  them  safe  and  suitable  implements,  is  a 
fact  to  be  established.     Cooley  on  Torts,  ch.  21. 

But  if  the  injury  to  an  employ^  be  traced  to  defective  imple- 
ment(<  furnished  by  the  master,  it  is  far  from  clear  that  anv  former 
evidence  of  negligence  is  necessary,  until  the  master  makes  some 
showing  that  reasonable  care  had  been  taken  in  their  selection. 
Cooley  on  Torts,  661-4.  See,  also,  Piggot  v.  Eastern  Counties 
By.  Co.,  54  Enff.  Com.  Law,  229. 

jSTegligence,  however,  is  ordinarily  a  question  of  fact  for  the 
jury,  and  we  ai-e  not  prepared  to  say  that  the  court  did  not  err  in 
its  charge  in  withdrawing  that  issue  from  the  jnry.  T.  &  P.  W. 
W.  Co.  V.  Murphy,  46  Tex.  356. 

But  to  require  a  reversal  in  this  court  because  of  error  in  the 
charge,  it  must  be  a  material  error  to  the  prejudice  of  the  party 
cornplaining  of  it.     Id.,  368. 

Where  it  is  manifest  that  the  erroneous  chai^  operated  no  in- 
jury, as  where  no  other  conclusion  than  that  arrived  at  by  the  jury 
can  be  legitimately  deduced  from  the  facts,  this  court  will  refuse 
to  reverse  the  judgment.  McLane  v.  Rogers,  42  Tex.  230 ;  Mer- 
cer V.  Hill,  2  Tex.  287;  Lea  v.  Hernandez,  10  Tex.  137;  Howell 
V,  Nutt,  12  Tex.  266 ;  Hubby  v.  Stokes,  22  Tex.  220 ;  Sypert  v. 
McGowen,  28  Tex.  635  ;  Allbright  v.  Corley,  40  Tex.  112 ;  Carter 
V.  Eames,  44  Tex.  548 ;  Williams  v.  Conger,  49  Tex.  622 ;  Erwin 
V.  Bowman,  51  Tex.  514. 

Such  is  the  rule,  although  the  appellant  may  have  done  all  in 
his  power  at  the  trial  to  prevent  the  court  from  committing  the 
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em)r,  and  to  have  it  corrected  in  that  court.  It  would  seem  rea- 
sonable that  a  party  who  made  no  complaint  of  the  charge  at  the 
trial,  but  apparently  acquiesced  in  the  law  as  giyen  in  the  charge 
by  the  court,  should  be  required  to  make  a  stron^r  showing  that 
toe  charge  operated  to  his  prejudice,  than  is  required  of  one  who 
objected  at  the  right  time.  HoUinsworth  v.  Holhonsen,  17  Tex. 
47.  But  be  that  as  it  may,  our  opinion  is,  that  under  the  evidence 
the  jary  could  have  come  to  no  other  conclusion  than  that  the  in- 
jury, if  it  was  the  result  of  using  unsound  rope  furnished  by  de- 
fendant, was  caused  by  the  negligence  of  defendant.  The  defend- 
ant iniroduced  no  evidence  whatever  tending  to  show  what 
precautions,  if  any,  were  taken  by  it  to  secure  good  and  safe  appli- 
ances for  the  use  of  its  employ^.  The  evidence  fails  to  point  to 
any  dili^nce  exercised  by  the  company  in  the  discharge  of  its  duty. 
If  the  jury  found  the  injury  to  be  the  direct  result  of  a  defective 
rope  furnished  by  defendant,  we  do  not  see,  under  the  evidence, 
that  they  could  have  found  that  there  was  no  negligence  in  requir- 
ing of  its  employes  such  work  with  such  appliances.  If  there  was 
error  in  the  charge,  it  did  not  operate  to  appellant's  prejudice.  In 
regard  to  other  errors  assi^ed,  it  is  believed  to  be  unnecessary  to 
say  more  than  that  we  find  none  justifying  a  reversal  of  the  judg- 
ment. 
The  jud^ent  is  affinned. 

Afflrmea. 

8ee  note,  vol.  5,  p.  604. 


Nashville,  Ohatianooga  and  St.  Louis  K.  R.  Oo. 

V. 

"William  F.  Wheeler. 

(Advanef  Ckua,  Tmneuee,     Janttary  7,  1882.) 

Plaintiff  was  a  brakeman  in  the  service  of  the  defendant  railroad  company, 
and  while  coupling  cars  was  injured.  Sldd,  that  he  assumed  the  risks  and 
dansers  incident  to  the  service,  and  could  not  recover  compensation  for  any 
accidental  injury:  Hddj  further  that  the  engineer  and  brakeman,  operating 
a  train,  are  fellow  servants. 

East  and  Togg,  for  plaintiff  in  error. 
Bethe  and  Williams,  contra. 

McFarland,  J. — ^Wheeler,  while  employed  as  brakeman  for  the 
railroad  company ,was  attempting  to  "  couple"  the  cars  of  a  freight 
train  on  which  he  was  engird  and  in  doinff  so  his  hand  was  caught, 
causing  the  loss  of  one  of  his  fingers  and  me  permanent  injury  of 
another. 
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For  this  inimy  lie  hiuB  recovered  in  this  action,  $1,250  damages. 
From  this  jnoCTient  the  railroad  company  has  appealed  in  error. 
The  circuit  jadge  said  to  the  jm'j  that  the  phdntin  placed  hisri^ht 
of  recoveiT  npon  two  grounds :  1st  That  the  company  was  liable 
for  the  injury,  because  of  its  failure  to  provide  the  safer  and  more 
improved  mpde  of  coupling  the  cars.  2d.  That  in  backing  the 
cars  to  effect  the  coupling,  the  engineer  carelessly  and  negligently 
backed  the  train  too  fast.  The  declaration  it  is  true,  contains 
other  allegation  of  negligence,  but  the  questions  made  by  the  proof 
were  as  stated  by  the  circuit  judge. 

Upon  this  first  question  the  proof  showed  that  thra«  were  two 
kinds  of  ^^drawheads"  in  use,  by  means  of  which  freight  cars  were 
"  coupled ;"  one  known  as  the  "  open  drawhead "  the  other  the 
^' solid  drawhead."  The  former  was  the  older,  the  latter  was  the 
improved  and  safer  device  for  connecting  the  cars.  The  two  cars 
being  coupled  had  the  ^^  open  drawhead,''  but  the  proof  tended  to 
show  that  the  plaintiff  knew  that  both  kinds  were  in  use ;  and  con- 
tinued in  his  occupation  without  objection. 

The  judge  charged  the  jury  in  substance,  that  if  the  plaintiff 
knew  that  both  styles  of  ^^  orawheads"  were  in  use,  the  difference 
being  easily  apparent  to  an  ordinary  observer,  and  continued  to  act 
as  brakeman  without  objection,  he  could  not  recover.  This  was 
in  accordance  with  the  holding  of  this  court,  in  the  case  of  Hod^ 
V.  the  East  Tennessee,  Ya.  ana  Ga.  R.  R.  Co.  and  other  cbmpames, 
and  was  as  full  and  distinct  in  favor  of  the  defendant,  as  could  have 
-been  desired,  and  from  the  proof  in  this  record  it  is  not  probable 
that  the  recovery  was  upon  this  ground. 

Upon  the  other  ground  the  proof  showed  that  the  accident  oc- 
curred in  the  night,  in  the  attenipt  to  couple  two  poitions  of  a 
freight  that  had  broken  apart.  The  conductor  directed  that  the 
train  be  ^*  coupled  up,"  but  did  not  remain  to  superintend  it  him- 
self, goin^  at  the  time  into  the  depot  to  attend  to  other  business. 
The  prooi  shows  that  the  en^neer  backed  the  part  of  the  train  at- 
tached to  the  engine,  to  within  18  or  24  inches  of  the  car  to  which 
the  coupling  was  to  be  made  and  then  came  to  a  stop.  The  plain- 
tiff was  at  tne  time  standing  between  the  cars  ready  to  make  the 
coupling.  The  engineer  could  not  see  the  portion  of  the  car  or 
their  distance  apart ;  he  was,  however,  signaled  by  another  brake- 
man  to  back  further,  and  the  brakeman  says  he  gave  him  the  pro- 
Ser  signal,  indicating  that  he  was  to  back  slowly  and  but  a  short 
istance,  but  by  applying  too  much  steam  t^e  train  ran  suddenly 
and  rapidly  back^  and  the  plaintiff's  fingers  were  caught  between 
the  bumpers  If  the  train  had  been  backed  slowly,  the  accident 
would  not  have  occurred.  In  brief,  there  is  ample  evidence  to 
justify  the  jury  in  findipg  that  the  injury  resulted  from  the  want 
of  care,  or  negligence  of  the  engineer.  This  under  tiie  course  of 
decision  in  this  state,  depends  upon  the  question  whether  the  en- 
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S*aeer  was  the  ^^  superior''  of  the  plaintiff  in  such  a  sense  as  that 
e  latter  was  under  the  authority  of  the  powers  and  acting  under 
his  order  in  the  particular  service,  or  were  they  fellow-servants 
employed  in  a  common  employment.  The  general  rule  of  this 
common  law  is,  that  a  master  is  not  responsible  to  the  servant 
for  injury  resulting  from  the  negligence  of  a  fellow-servant  en- 
gaged in  a  common  employment,  where  there  has  been  due  care  in 
me  selection  and  employment  of  the  fellow-servants  in  a  common 
emplojpient.  The  more  recent  decision  of  this  court  have  made 
exception  to  this  rule,  in  two  respects :  Ist.  When  the  two  servants 
are  engaged  in  different  departments  of  service,  as  for  instance,  the 
engineer  or  hand  upon  a  passenger  train,  and  a  section-hand  at 
work  on  the  track.  Carrol  v,  K.  K.  Co.,  6  Heiskell.  This  excep- 
tion does  not  apply  in  the  present  case,  for  it  can  hardly  be  said 
that  the  different  employes  constituting  '^  the  crew"  of  a  train,  are 
not  engaged  in  the  same  department  of  service ;  they  are,  no  doubt, 
"  fellow-servants." 

But  the  other  exception  is,  where  one  servant  is  the  immediate 
superior  of  the  other,  with  authority  to  order  and  direct  the  latter 
in  his  duties,  as  for  instance,  a  scjuad  of  hands  engaged  in  repair- 
ing the  track  under  the  authority  of  a  ^^Section^>oss."  In  such 
case  it  has  been  held  that  if  one  of  the  hands  is  injured  bv  the 
negligence  of  the  "  Section-boss,"  the  company  is  liable.  B.  K.  Co. 
V.  Bottley,  9  Heisk,  866.  Hence,  as  we  nave  stated,  the  question 
in  this  case  was  whether  the  plaintiff  as  brakeman  and  engineer, 
occupied  towards  each  other  the  relation  of  "  inferior"  and  "  super- 
ior" m  the  sense  indicated.  The  practical  application  of  this  rule 
involves  some  difficulty. 

It  is  no  doubt,  in  the  first  instance,  a  question  of  fact  for  the 
jury;  and  we  take  it  to  have  been  the  purpose  of  the  judge  to  in- 
struct the  jury  that  the  result  of  the  case  in  this  aspect,  should 
depend  upon  their  determination  of  this  question  of  fact.  While 
he  does  in  terms  submit  to  the  jury  the  Question,  whether  the  en- 
gineer was  or  was  not  the  superior  of  the  plaintiff;  yet  the 
charge  as  a  whole  on  this  question,  is  somewhat  ambiguous.  The 
charge  is  of  that  character  that  the  court  might  if  it  applied  to  a 
doubtful  question,  reverse  because  of  its  ambiguity  and  tendency 
to  misleaa.  The  more  important  question,  however,  is  whether 
the  facts  do  or  do  not  sustain  the  conclusion  that  the  engineer  was 
the  superior,  or  the  plaintiff,  in  the  sense  we  are  considering.  There 
is  r^y  Uttle  or  no  conflict  as  to  the  facts.  The  witnesses  differ  in 
their  conclusions  or  opinions  upon  the  question,  but  their  statement 
of  facts  are  substantially  the  same.  Tne  engineer  is  required  to 
have  superior  capacity  and  skill  in  his  art,  to  acquire  wnich  requires 
long  service.  He  receives  higher  wages  than  the  brakeman,  and 
in  tzctj  higher  wages  than  the  conductor  or  any  employ^  on  the 
train.    He  has  charge  of  the  engine  and  manages  ana  operates  it^ 
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and  while  in  motion,  his  position  is  on  the  engine.  The  brHkemen 
are  not  required  to  be  men  of  skill,  but  a  conmion  laborer  may, 
with  a  little  practice,  become  a  brakeman.  They  are  distribnted 
along  the  train,  and  it  is  their  duty  to  operate  the  brakes,  nsaallj 
acting  upon  simals  ^ven  by  the  engineer,  they  also  give  and  com- 
municate sign^  to  me  engmeer  as  to  moving  or  stopping  Ihe  train, 
they  put  on  and  take  on  freight  and  wood,  and  p^rorm  other 
menial  services.    They  receive  the  lowest  rate  of  wages,  and  in  a 

feneral  sense  are  redded  as  inferior  to  the  engineer.  The  con- 
uctor  has  charge  of  the  train  and  it  moves  in  accordance  with  his 
order,  but  in  many  movements  the  engineer  and  brakeman  act  in 
accordance  with  general  regulations,  and  a  general  knowledge  of 
their  duties  and  without  any  special  order.  The  conductor  and 
engineer  are  both  said  to  be  in  charge  of  the  train  and  responsible 
for  its  movements. 

The  conductor,  enj^neer,  fireman,  and  brakeman,  constitute  the 
entire  crew  of  a  freight  train.  In  coupling  cars,  or  making  np 
trains,  the  engineer  acts  upon  sisals  communicated  to  him,  either 
by  the  conductor  or  brakeman ;  out  senerally  he  gives  no  order  in 
regard  thereto.  These  are  substanti^ly  the  facts  as  deposed  to  bj 
the  witnesses.  Kow  the  question  is,  whether  or  not,  upon  these 
facts,  the  engineer  was  the  superior  in  such  a  sense,  as  under  our 
rule  to  make  the  company  responsible  for  the  results  of  his  ne^Ii- 
cence,  to  the  brakeman,  when  engaged  in  the  character  of  semee 
oisclosed  in  this  case.  Suppose  the  jury  had  found,  as  a  special 
verdict,  the  facts  above  set  forth.  The  principle  upon  whicn  our 
rule  is  based,  to  wit,  that  the  master  will  be  liable  lor  injuries  re- 
sulting to  one  servant  from  the  negligence  of  another  servant,  who 
is  the  immediate  superior  of  the  fint,  is  based  not  upon  the  idea  of 
the  relative  rank  ox  the  two  servants,  or  their  general  superioritj 
of  the  one  in  position,  intelligence,  or  skill,  or  in  the  wages  re- 
ceived ;  but  upon  the  ^ound  tnat  the  one  is  placed  under  the  order 
and  direction  of  the  omer,  and  required  to  submit  to  and  obey  such 
order  in  the  performance  of  his  duties.  So  that  the  ^4nferior"  is 
placed  in  the  position  of  servant  to  the  superior.  In  such  cases  the 
superior  is  held  to  represent  the  master.  In  this  view  we  are  of 
opinion  that  the  facts  do  not  show  that  the  en^eer  was,  in  the 
sense  we  are  considering,  the  superior  of  the  plaintiff  in  this  in- 
stance. They  were  engaged  in  a  common  service,  each  performing 
his  particular  part.  They  may  both  be  said  to  have  been  acting 
under  the  order,  either  expressed  or  implied  of  the  conductor.  But 
the  engineer  did  not  assume  any  supervision  of  the  work,  or  give 
any  order  in  regard  to  it ;  and  the  plaintiff  cannot,  in  any  fair 
sense,  be  said  to  have  been  acting  in  this  particular  matter  under 
the  order,  either  express  or  implied  of  the  engineer ;  and  the  mere 
fact  that  the  engineer  wad  the  superior  of  the  plaintiff  innosition, 
ddll,  intelligence,  and  pay,  does  not  change  the  result.    Tne  over 
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whelming  weight  of  authority  will  be  f onnd  to  support  this  con- 
elusion.  We  nave  had  occasion  recently  to  examine  these  authori- 
ties in  the  case  of  the  Knoxville  Iron  Co.  v.  Dobson  not  yet  re- 
ported. Even  the  exception  to  the  ^neral  rule  in  regard  to 
fellow-servants  which  we  have  establisned,  as  above  indicated  is 
opposed  to  the  large  number  of  cases.  We  are  satisfied,  however, 
with  our  own  ruun^  and  adhere  to  them ;  but  we  do  not  feel 
authorized  to  extend  the  exception  to  include  the  present  case. 
To  do  so  would  be  in  effect  to  abrogate  the  general  common  law 
rale  altogether.  A  rule  which  has  been  long  established  and  with 
the  exception  indicated  universally  adhered  to. 

Where  there  has  been  no  want  of  care  upon  the  part  of  the 
master  in  selecting  and  employing  a  servant,  or  in  failing  to  dis- 
charge him  after  he  is  known  to  be  incompetent  a  fellow-servant 
in  a  common  employment,  and  in  the  same  department  of  service, 
not  acting  under  the  order,  or  in  subjection  to  the  first,  has  no 
remedy  for  injuries  resulting  from  his  negligence.  If  this  be  a 
hard  nde  to  apply  to  these  unfortunate  men  who,  perhaps,  for  in- 
adequate wages,  perform  so  much  ordinary  and  perilous  labor,  and 
80  many  of  whom  are  injured,  it  is  still  a  rule,  too  well  established, 
to  be  overthrown  by  the  court.  If  they  should  have  other  pro- 
tection by  law,  the  law  making  power  must  provide  the  remedy. 
It  is  well  settled  that,  in  engaging  in  this  employment,  they  take 
upon  themselves  all  the  ordinary  risks  attending  it.  One  oi  these 
risks  is  that  ^^fellow-servants,"  although  in  general  careful  and 
skilfal,  will  some  time  be  nc^liffent.  And,  in  order  to  recover, 
the  plaintiff  must  show  that  his  injury  resulted  from  the  careless- 
ness, or  want  of  skill  of  some  one  who,  in  the  particular  matter, 
stands  in  the  place  of  the  master.  Of  course  in  some  cases  a  rail- 
road company  may  be  held  liable  to  a  brakeman  for  the  negligence 
of  an  engineer,  as  in  fact  acting  under  the  order  of  the  latter,  we 
do  not  mean  to  hold,  that  the  rehition  of  superior  and  inferior  may 
not  in  some  cases  exist  between,  only  that  it  did  not  in  this  case,  so 
far  as  the  record  shows. 

Judgment  reversed. 

Bee  note,  vol.  5,  p.  504. 
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V. 
DuFFBT. 

(85  Arkanaat  Septfrti,  602.    NoDcmber  Tirm^  1880.) 

When  one  enters  into  the  employ  of  another,  he  assumes  and  is  presamed 
to  have  contracted  with  reference  to  all  the  risks  and  hazards  ordinarily  inci- 


638  LITTLE  ROCK,   ETC,   R.  R.  CO.  V.  DUPFET. 

dent  to  the  employmeot;  and  the  master  is  not  liable  to  bim  for  injuries 
resulting  from  an  accident  which  he  might  not,  by  ordinary  care  and  dill- 
ffence,  have  prevented.  The  same  rule  applies,  also,  to  perils  and  risks  not 
incident  to  the  service,  of  which  the  servant  has  notice,  unless  he  has  been 
induced  to  accept  the  service  by  the  promise  of  the  master  to  remove  the 
cause,  and  he  has  failed  to  do  so. 

The  master  is  not  liable  for  an  injury  to  his  servant,  oaaaed  by  the  n<^U- 
gence  of  a  fellow-servant  engaged  in  the  same  business,  if  there  be  no  negli- 
gence in  the  appointment  of  the  latter,  or  in  his  retention  after  notice  of  his 
incompetency. 

The  question  of  negligence  is  a  mixed  one  of  law  and  fact,  in  the  deter- 
mination of  which  it  is  to  be  considered  whether  an  act  haa  been  done  or 
omitted,  and,  also,  whether  the  doing  or  omission  of  it  was  a  breach  of  1^ 
duty. 

There  is  no  implied  warranty  on  the  part  of  a  master  that  the  tools  fur- 
nished his  servant  are  sound  and  fit  for  the  purposes  intended.  He  is  only 
bound  to  use  proper  care  in  providing  them. 

That  a  master  might  have  known  by  the  use  of  ordinary  care  and  diligence, 
that  a  tool  furnished  his  servant  for  use  was  defective,  is  not  sufficient  to 
make  him  liable  for  the  injury  resulting  from  its  use,  irreepective  of  any  prob- 
ability of  harm  or  danger  in  using  it. 

Appeal  from  Faulkner  Circuit  Court 
Clark  &  Williams,  for  appellant. 
S.  A.  Cockrill,  for  appellee. 

IIabrison,  J. — This  was  an  action  bj  the  a]>pellee,  acainBt  the 
appellant,  to  recover  damans  for  an  injury  received  by  tne  fwmer 
while  in  the  latter's  employ.  THb  complaint  alleged  that  the 
plaintiff,  while  in  the  defendant's  employ,  and  working  on  its 
track,  had,  through  the  defendant's  negligence,  an  eye  put  out  by 
the  breaking  of  a  defective  and  unsafe  spike-maul,  which  was  at 
the  time  known  to  the  defendant  to  be  defective  and  unsafa 

The  defendant  denied  the  alleged  negligence,  or  that  the  maul 
was  defective  or  unsafe,  or  if  it  was,  that  it  had  any  knowledge 
of  the  fact,  and  averred  that  the  accident  happened  by  the  plain- 
tiff's and  his  fellow-servants'  improper  and  negligent  use  of  the 
maul,  the  condition  of  which,  if  detective  and  unsafe,  was  at  the 
time  known  to  him. 

The  plaintiff,  for  himself,  testified  that  he  was,  when  the  accident 
happened,  in  the  employ  of  the  defendant  and  working  with  other 
hands,  under  the  direction  of  Mr.  Darrou,  the  foreman  or  section- 
boss,  on  its  track,  raising  ties  and  taking  out  old  and  putting  in 
new  ones.  That  while  so  engaged,  a  spike,  in  being  dnven,  bent 
in  under  the  rail,  when,  to  force  it  out,  one  of  the  spikers  put  the 
small  end  of  his  spike-maul  between  the  spike  and  the  rail,  upon 
the  face  of  which  another  struck  with  his  maul,  and,  while  so 
striking,  a  small  piece  of  steel  flew  off'  and  struck  him,  the  witnes 
and  plaintiff,  in  the  eye,  and  which  entered  the  ball  and  put  ontand 
destroyed  the  eye.  He  was,  when  struck  by  the  piece  of  steeL 
holding  up  the  tie  with  a  daw-bar,  outside  of  the  track,  using  a 
block  of  wood  as  a  fulcnim,  and  sitting  on  the  end  of  the  claw-baT; 
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outside  of  the  track.  He  supposed,  when  hurt,  that  it  was  by  a 
piece  of  the  spike,  and  did  not  know,  until  the  next  day,  that  it 
was  by  a  piece  of  steel  from  the  face  of  the  maul.  Upon  examin- 
ing the  maul  (which  of  the  two  does  not  appear),  he  found  the  face 
of  it  rounded  and  badly  battered,  and  the  nm  of  the  face  shivered, 
and  two  or  three  pieces  out  of  it.  He  belieyed  that  the  accident 
was  caused  by  the  striking  of  the  faces  of  the  mauls  together  in 
the  attempt  to  force  the  spike  out  from  under  the  rail,  and  that  it 
would  not  have  happened  if  the  rim  had  not  been  shivered.  He 
had  not,  himself,  used  the  maul,  and  had  not  before  noticed  its 
condition,  except  that  it  had  a  split  handle.  It  appertained  to  his 
part  of  the  work  to  draw  crooKed  spikes,  when  so  directed ;  but 
the  foreman,  who  was  standing  about  twenty  feet  behind  him, 
looking  on,  and  had  plenty  of  time  after  the  commencement  of  the 
striking  and  before  the  accident,  to  have  stepped  to  the  strikers, 
gave  no  such  directions.  Darrou,  the  foreman,  hired  and  dis- 
charged hands,  and  it  was  his  duty  to  give  direction  to  those  under 
him.  He  had  never  ordered  the  men  not  to  strike  the  faces  of 
the  mauls  together.  He  had  worked  on  railroads  twelve  or  four- 
teen years,  and  was  three  years  of  the  time  a  foreman,  and  he 
could  then  get  employment  as  a  foreman  but  for  the  loss  of  his 
eve.  He  was  receiving,  when  hurt,  he  said,  $1.10  a  day.  He  fur- 
ther testified  as  to  the  expenses  attending  his  cure,  which  part  of 
his  testimonv  need  not  be  stated. 

Thomas  Oonley,  a  witness  also  for  the  plaintiff,  testified  that  he 
waS)  when  the  plaintiff  was  hurt,  working  on  the  track  tamping, 
about  fifty  yaras  from  him,  and  after  the  accident  he  was  sent  by 
Darrou  to  take  his  place.  He  saw  the  maul  about  three  days  after 
the  accident.  It  had  a  shivered  handle,  wound  with  wire,  and  the 
face  of  it  was  worn  round  and  its  edge  battered,  and  pieces  of  steel 
broken  off.  He  had,  he  said,  been  a  laborer  on  railroads  for  about 
sixteen  years,  working  principally  on  grading.  Tools  are  fur- 
nished the  hands  by  the  foreman,  whose  duty  it  is  to  have  the 
damaged  ones  repaired,  or  to  get  new  ones  in  their  place.  It  was 
the  business  of  the  foreman  to  know  the  condition  ox  the  maul.  It 
was  still  in  use  when  he  left  the  road  at  the  end  of  the  month. 

And  Charles  Watson,  another  witness  for  the  plaintiff,  testified 
that  he  was  a  common  laborer,  and  he  had  been  working  on  the 
road  under  Darrou  about  two  weeks  when  the  accident  occurred, 
and  he  heard  of  it  about  a  week  after.  He  saw  a  maul,  with  a 
split  handle,  wound  with  wire,  the  face  of  which  was  globular  and 
likely  to  throw  a  spike  out,  and  was  fiindered  around  the  edges. 
He  had  had  some  experience  in  spiking.  Such  a  maul  was  more 
likely  to  splinter  off  than  one  with  a  smooth  face.  It  was  Darrou's 
duty  to  see  to  the  tools  of  the  trackmen.  The  maul  was  used  after 
the  accident,  and  as  long  as  he  remained  on  the  road. 

D.  W.  Darrou  testified  for  the  defendant,  that  he  was  section- 
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boss,  or  foreman,  in  charge  of  the  hands  with  whom  the  plaintiS 
was  working  when  the  accident  occurred,  and  had  six  men,  three 
of  whom  were  tamping.     He  was  about  ninety  feet  from  the  plain- 
tiff, and  did  not  see  tne  men.    He  heard  an  exclamation  by  the 
plaintiff,  and  when  he  saw  that  he  had  left  his  place,  he  sent  a  man 
to  take  it,  and  went  to  where  he  was,  and  after  seeing  him,  sent 
for  a  physician.     The  physician  saying  a  piece  of  steel  had  entered 
the  eye,  he  examined  tne  maul,  and  aiscoyered  that  a  small  piece 
of  steel,  so  small  as  hardly  to  be  pjerceiyed,  had  chipped  off  of  it. 
He  had  been  careful  in  the  selection  and  looking  arter  the  tools, 
and  they  were  as  good  as  are  usually  used  and  as  could  be  bought 
in  the  market.     He  saw  them  eyery  day,   and  he  had  often 
examined  the  mauls  and  knew  of  no  real  defect  in  any  of  them. 
His  attention  had  once  been  called  to  the  handle  of  a  maul  that  bad 
split,  and  he  had  fixed  it  by  mending  it  with  wire,  and  it  was  then 
as  good  as  oyer.    He  then  noticed  that  the  face  of  the  manl  was 
chipped  a  little,  but  the  use  of  the  maul  was  not  materially  im- 
paired by  it,  and  such  chipping,  in  his  opinion,  did  not  render  a 
maul  dangerous.    He  had  seen  mauU  used  as  those  were  when  the 
accident  happened,  occasionally  for  fifteen  or  twenty  years,  and 
had  neyer  heard  of  such  an  accident  before.     The  face  oi  the  manl 
is  of  tempered  steel,  and  will  become  abraded  by  use,  and  if  stmck 
on  surfaces  of  equal  hardness,  will  splinter  or  dup,  and  is  liable  to 
do  so,  also,  from  driyin^  the  spikes,  but  nomorehablein  either  case 
after  it  has  been  some  time  in  use  than  when  new.     The  chipping 
is  yertical,  leaying  the  face  not  so  large,  but  as  smooth  as  oyer.    If 
one  of  these  comers  were  stmck  upon  a  maul  or  spike,  it  would  be 
more  likely  to  splinter  than  if  two  faces  were  stmck  together.    A 
spike  in  driying  sometimes  bends  under  the  rail,  when,  to  prize  it 
out,  the  men  will  sometimes  put  the  small  end  of  a  maul  between 
the  rail  and  it,  and  driye  the  maul  with  another  maul,  striking  the 
two  faces  together.     He  had  often   ordered    them  to  draw  the 
spike,  which  it  was  the  nipper's  place  to  do.     The  plaintiff  was 
nipper  when  the  accident  occurred.     He  considered  a  maulgoodas 
long  as  it  answered  its  purpose  and  droye  a  spike  straight.    He  had, 
when  necessary,  made  requisition  for  tools,  and  they  were  always 
furnished.     The  wa^es  oi  a  foreman,  he  said,  was  $50  a  month. 

And  Thomas  Hurley,  another  witness  for  the  defendant,  testi- 
fied that  he  had  been  tour  or  fiye  years  roadmaster  on  the  defend- 
ant's road,  and  that  the  tools  furnished  the  hands  were  generally  as 
good  as  he  had  oyer  seen  on  any  road.  That  wheneyer  a  foreman 
asked  for  tools  they  were  furnished,  and  when  needing  repair  he 
sent  them  to  the  snop,  and  when  sent  out  from  it  they  were  in 
good  order. 

The  court  gaye  the  jury  four  instructions  for  the  plaintiff,  each 
of  which  was  objected  to  by  the  defendant,  and  eleyen  were  asked 
bj  the  defendant,  all  of  which,  except  the  tenth,  were  refused. 
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Those  given  for  the  plaintiff  were  as  follows : 

1.  The  jury  are  instmcted  that  it  was  the  duty  of  the  defendant 
railroad  to  use  all  reasonable  precautions  for  the  safety  of  the  men 
working  for  them,  by  giving  them  suitable  materials  and  tools  to 
work  with,  and  by  keeping  them  in  a  condition  not  to  endanger 
their  safety  beyond  what  was  ordinarily  incident  to  the  use  of  such 
tools  when  in  proper  repair. 

2.  The  jury  are  instructed  that  if  they  find  that  the  plaintiff  was 
injured  by  reason  of  a  defective  or  insecure  spike-maul,  used  at  the 
time  of  the  injury  by  an  employ^  of  the  defendant  railroad  com- 
pany in  discharge  of  his  duty,  while  he,  the  plaintiff,  was  in  dis- 
charge of  his  duty,  and  that  the  defendant  railroad  company, 
through  its  agents,  knew  that  said  maul  was  defective,  or  insecure, 
or  might  have  known  it  by  the  use  of  ordinary  care  or  diligence, 
they  must  find  for  plaintia,  unless  they  also  find  that  plaintiS  was 
also  in  fault  at  the  time  of  the  accident,  and  by  reason  of  his  fault 
contributed  to  the  injury ;  or  that  he  knew  the  maul  was  defective, 
or  ought,  by  ordinary  care,  to  have  known  it,  and  that  the  defects 
were  of  such  a  nature  as  would  induce  him  reasonably  to  foresee 
what  might  endanger  his  safetv. 

3.  The  jury  are  mstructed  that  if  they  find  for  plaintiff  they  can 
take  into  consideration  in  estimating  the  damages  to  be  awarded 
him,  the  amount  expended  in  effecting  a  cure  of  the  injury  re- 
ceived by  the  defendant's  negligence ;  the  value  of  the  time  lost  by 
plaintiff,  a  reasonable  amount  for  his  phvsical  pain  and  suffering, 
and  ako  further  damages  to  be  estimated  by  the  difference  between 
the  amount  he  could  have  earned  before  the  injury  and  the  amount 
he  can  earn  in  his  maimed  condition. 

4.  The  jury  are  instructed  that  if  they  find  the  duties  of  Darrou 
were  to  provide  tools  for  the  men  under  him,  and  to  see  that  they 
were  kept  in  repair,  and  that 'he  had  control  over  the  men  under 
him,  with  power  to  discharge  them  and  employ  others,  he  was 
a  manager  of  defendant,  and  notice  of  defects  in  the  tools  to  him 
was  notice  to  the  company. 

Those  requested  by  the  defendant  were  as  follows : 
1.  The  defendant  moves  the  court  to  instruct  the  jury  that  the 
burden  of  proving  every  material  fact  in  the  case  devolves  on  the 
plaintiff,  and  he  must  prove,  to  the  satisfaction  of  the  jnir,  before  he 
can  recover.  That  defendant  negligently  furnished  defective  tools 
to  work  with,  or  required  him  to  work  with  fellow-servants  who 
were  furnished  with  defective  tools,  whereby  plaintiff  was  injured, 
and  that  these  defects  and  risks  were  at  the  time  known  to  defend- 
ant, or  by  the  use  of  ordinary  care  could  have  been  known,  and 
were  unknown  to  the  plaintiff  at  the  time  of  and  before  the  injury, 
and  the  plaintiff  has  failed  to  prove  these  material  facts,  and  is  not 
entitled  to  recover ;  they  are,  therefore,  instructed  to  find  for  the 
defendant  for  want  of  testimony  on  the  part  of  plaintiff. 
4A.&E.  R  Cas.— 41 
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2.  If  the  jary  believe  the  plaintiff  acted  negligently  in  the  use 
of  the  tooLs  ne  had,  he  cannot  recover,  for  he  who  snes  for  dam- 
ages OD  account  of  negligence,  most  lumBelf  be  without  fault,  and 
must  not  himself  contribute  to  the  injury  caused  in  part  bj  de* 
fendant's  negligence. 

3.  If  the  jury  believe  from  the  evidence  that  the  plaintiff  was 
injured  by  the  misconduct  or  nefi;ligence  of  a  fellow-servant  of 
plaintiff  while  they  were  engagea  in  a  common  employment  of 
aef endant,  plaintiff  cannot  recover  in  this  action. 

4.  The  defendant  is  not  responsible  for  injury  received  by  plain- 
tiff while  in  its  employ  by  any  negligence  oi  a  fellow-servant,  un- 
less such  fellow-servant  was  known  to  defendant  to  be  negligent 
and  untrustworthy,  and  in  plaintiff's  isnorance  of  this  ch^iu^ter- 
istic,  he  was  compelled  to  work  with  him. 

5.  If  the  plaintiff  was  injured  by  defects  in  tools  or  machineiy, 
which  defects  were  known  to  plaintiff  before  he  was  injured,  plain- 
tiff cannot  recover. 

6.  If  the  jury  believe  from  the  evidence  that  defendant,  the  rail- 
road company,  furnished  defective  tools,  yet  if  they  believe  plain- 
tiff worked  with  them  after  notice  of  danger  to  which  he  was  ex- 
posed, continued  in  the  employment  and  was  thereby  injured,  in 
such  case  the  law  considers  the  plaintiff  as  having  contributed  to 
his  own  injury,  that  the  plaintiff  was  as  much  bound  to  take  oare 
of  himself  as  the  def endwt  was  to  take  care  of  him,  and  if  plaintifE 
possessed  the  knowledge  of  the  matter  of  the  defect  in  tools,  he 
was  bound  to  refuse  to  use  them,  or  refuse  the  employment,  and  if 
he  failed  to  do  so  he  assumed  the  risks  incident  to  the  use  of  such 
tools,  and  cannot  recover  for  injuries  resulting  therefrom. 

7.  When  a  person  enters  into  the  employment  of  another,  he 
assumes  all  the  risks  incident  to  the  business.  He  is  presumed  to 
have  contracted  with  reference  to  all  the  hazards  and  risks  ordi- 
narily incident  to  the  employment,  and  he  cannot  recover  for  in- 

J'uries  resulting  to  him  therefrom ;  and  if  the  jury  believe  that  the 
lefendant  has  used  ordinary  care  and  diligence  in  selecting  the 
in^lements  and  machinery,  and  fellow-servants,  with  which  plain- 
tiff was  to  work  in  his  employment,  and  had  no  knowledge  of  any 
defect  in  them,  or  reason  to  believe  there  was  any  defect  whicn 
was  calculated  to  inflict  the  injury,  plaintiff  cannot  recover  for  any 
injury  resulting  to  him  in  the.  use  of  defective  tools,  if  he  had 
knowledge  of  such  defect,  and  with  such  knowledge  continued 
their  use. 

8.  If  the  jury  believe  from  the  evidence  that  defendant  fur- 
nished the  tools  to  work  with  to  plaintiff,  and  had  no  means  of 
knowing  of  any  latent  or  hidden  defect  in  them,  and  there  was  no 
defects  m  them  that  was  not  as  open  to  the  inspection  of  plaintiff 
as  defendant,  plaintiff  can  not  recover  for  any  injury  resulting  from 
the  use  of  such  defective  fools  caused  by  such  defect. 
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9.  If  any  defect  in  tiie  tools  existed  which  plaintiff  knew  before 
the  injury,  he  cannot  recover  for  any  injury  cansed  by  such 
defect 

10.  K  the  jury  believe  from  the  evidence  that  the  injury  com- 

J^hdned  of  was  the  result  of  an  accident,  which  could  not  nave  been 
oreseen  and  prevented  by  the  exercise  of  ordinary  core  and  dili- 
gence on  the  part  of  defendant,  they  must  find  for  the  defendant. 

11.  If  the  jury  believe  from  the  evidence  tliat  the  injury  com- 
plained of  was  proximately  caused  by  the  manner  in  which  the 
tools  were  being  used  by  fellow-servants  of  plaintiff  at  the  time  of 
the  injury,  tiien  they  snould  find  for  the  defendant  whether  they 
believe  the  tools  were  defective  or  not. 

The  court,  on  its  own  motion,  against  the  objection  of  the  de* 
fendant,  gave  also  the  following  charge : 

'^  There  are  several  propositions  of  law  arising  in  this  case  upon 
the  view  presented  by  the  defense,  to  which  me  court  calls  your 
attention :  First,  as  to  the  liability  of  the  defendant  road  for  an 
injury  resulting  from  the  misconduct  of  a  fellow-servant.  The  road 
would  not  be  responsible  for  an  injury  arising  from  the  negligence 
of  a  fellow-servant  while  they  were  engaged  in  a  common  employ- 
ment of  the  defendant,  unless  you  should  find  that  the  proxmiate 
cause  of  the  injury  was  a  defective  implement  furnished  by  de- 
fendant to  such  fellow-servant.  An  employ^  assumes  the  ordmary 
risks  of  negligence  on  the  part  of  his  fellow-servants,  but  this  could 
not  be  said  to  include  the  risks  incident  to  their  negligence  while 
using  defective  tools  furnished  by  the  master.  Upon  the  view  pre- 
senteii  by  the  counsel  for  defendant  that  the  company  are  not  re- 
sponsible, even  though  there  was  negligence  in  supplying  tools,  if 
the  plaintiff,  knowing  such  defect,  continued  in  the  employment, 
the  court  instructs  you  that  if  you  believe  that  the  defendant  rail- 
road company  furnished  defective  tools,  yet  if  you  believe  the 
plaintiff  continued  in  its  service  after  notice  of  such  defect  and  the 
danger  to  which  he  was  thereby  exposed,  and  was  thereby  injured, 
in  such  case  the  law  considers  the  plaintiff  as  having  contributed  to 
his  own  injury ;  that  the  plaintiff  was  bound  to  exercise  ordinary 
care  and  prudence  under  all  the  circumstances  of  his  position  to 
protect  lumself  from  injury,  and  if  the  plaintiff  possessed  the 
knowledge  of  the  matters  of  defect  in  the  tools,  and  tiie  danger 
arising  therefrom,  he  was  bound  to  refuse  to  use  them  or  quit  the 
employment,  and  if,  with  such  knowledge,  he  continued  m  it,  he 
assumed  the  risk  incident  to  the  use  of  the  tools,  and  cannot  re- 
cover for  an  injury  that  resulted  therefrom. 

"  "When  the  servant  is  injured  by  defective  machinery,  of  the 
defect  in  which  he  has  knowledge,  he  is  treated  as  waiving  all  risks 
incident  to  such  defect,  but  the  fact  that  he  might  have  known  of 
the  defect,  or  had  the  means  or  opportunity  of  knowing  of  it,  will 
not  preclude  him  from  a  recovery ;  unless  he  in  fact  did  know  of 
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it,  or  in  the  exerdee  of  ordinary  care  ought  to  hare  known  of  it, 
he  can  recover. 

^'He  is  not  bound  to  examine  the  machinery  to  find  defects.  He 
has  the  right  to  presume  that  it  is  suitable,  unless  the  defects  are 
palpable,  and  open  to  ready  observation.  He  is  only  bound  to  ex- 
ercise reasonable  attention,  and  take  notice  of  sudi  defects  as  snch 
reasonable  attention  brings  to  his  observation.  The  duty  of  the 
master  in  the  first. instance  is  to  furnish  safe  tools  and  keep  them  in 
repair ;  but  if  the  servant  knows  that  the  tools  are  defective  and 
unsafe,  he  assumes  all  risks  incident  to  their  use  in  such  condition 
if  he  continues  to  use  them. 

^^  Ordinary  care  is  defined  to  be  the  use  of  sudi  watchfulness  and 
precautions  as  are  fairly  proportioned  to  the  danger  to  be  avoided, 
judged  by  the  standara  oi  common  prudence  and  experience. 
Also,  sucn  care  as  a  reasonably  prudent  man,  under  the  pecnliar 
circumstances  of  the  case,  would  exercise  to  preserve  himself  from 
injury. 

^'  The  question  of  care  and  dili^nce,  or  negligence,  is  one  peon- 
liarly  within  the  province  of  the  jury,  and  it  is  for  them  to  settle 
this  in  view  of  all  the  circumstances  surrounding  each  particular 
case ;  the  specific  degree  of  care  that  the  master  must  exerdse  in 
each  case  is  to  be  measured  by  the  nature  and  character  of  the  bns- 
inees,  the  appliances  used,  and  the  risks  therefrom  to  those  em- 
ployed in  ana  about  such  business." 

The  jury  returned  a  verdict  for  plaintiff  for  $1,760. 

The  defendant  filed  a  motion  for  a  new  trial,  the  grounds  assimed 
for  which  were  the  giving  of  the  instructions  asked  for  the  pain- 
tifi,  and  the  refusal  to  give  those,  except  the  tenth,  asked  by  the 
defendant,  which  motion  was  overruled. 

The  doctrine  is  well  settled  that  where  one  enters  into  the  em- 
ploy of  another,  he  assumes,  and  he  is  presumed  to  have  contracted 
with  reference  to,  all  the  hazards  and  risks  ordinarily  incident  to 
the  employment,  and  the  master  is  not  liable  to  him  for  injuries 
resulting  from  an  accident  which  he  might  not,  by  ordinary  dili- 
gence and  care,  have  prevented. 

The  same  rule  applies  also  to  perils  and  risks  not  incident  to  the 
service  of  which  the  servant  has  notice,  unless  he  has  been  induced 
to  accept  the  service  by  the  promise  or  understanding  of  the  mas- 
ter to  remove  the  cause,  andne  has  failed  to  do  so. 

Nor  is  the  master  liable  to  him  for  injuries  produced  by  the  neg- 
ligence of  a  fellow-servant  engaged  in  the  same  business,  if  there 
be  no  negligence  in  the  appointment  of  the  latter,  or  in  his  reten- 
tion after  notice  of  his  incompetency. 

The  question  of  negligence  is  a  mixed  one  of  law  and  fact,  in  the 
determination  of  whiSi  is  to  be  considered  whether  an  act  has  been 
done  or  omitted,  and  whether,  also,  the  doing  or  omission  of  it  was 
a  breach  of  legal  duty. 
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^^The  extent  of  the  defendant's  duty  is  to  be  determined  bj  a 
consideration  of  his  circnmstances.  Tne  law  imposes  duties  upon 
men  according  to  the  circumstances  in  which  they  are  called  to  act; 
and  though  the  law  defines  the  duty,  the  question  whether  the  cir- 
cumstances exist  which  impose  that  duty  upon  a  particular  person, 
is  one  of  fact/'     Shear.  &  Ked.  on  Neg.,  11. 

Whabtok  says :  ^^As  a  rule,  the  decree  of  diligence  required  is 
proportioned  to  the  duty  imposed,  and  the  degree  of  negligence 
imputed  corresponds  to  the  ae^ee  of  dili^nce  exacted,  with  the 
qualification  that  the  utmost  oegree  of  diligence  exacted  is  that 
which  a  good  business  man  is,  under  the  particular  circumstances, 
accustomed  to  show."     Whar.  on  Neg.,  sec.  48. 

The  evidence  in  this  case  conduced  to  prove  that  the  accident  by 
which  the  plaintiff  was  in  jured,  happened  in  consequence  of  a  maul 
furnished  by  the  defendant,  and  used  in  and  about  the  work  the 
plaintiff  was  engaged  in,  having  by  former  use  become  abraded 
and  broken  around  the  face ;  and  it  presented  to  the  jury  the  ques- 
tion not  only  whether  the  accident  was  so  produced,  but  also,  if  so, 
whether,  under  the  circumstances,  negligence  could  be  imputed  to 
the  defendant. 

It  was  the  province  of  the  juir  to  determine  the  weight  to  be 
dven  to  the  evidence,  but  the  iirst  instruction  asked  by  the  de- 
lendaut  denies  to  them  that  right,  and,  assuming  its  insufficiency 
to  prove  the  negligence  alleged,  attempted  to  exclude  it  from  their 
consideration. 

The  refusal  of  the  instruction  was  manifestly  right. 

There  was  no  implied  warranty  on  the  part  of  the  defendant  that 
the  tools  furnished  should  be  sound  and  fit  for  the  purpose  in- 
tended ;  the  law  imposed  only  the  obligation  to  use  proper  care  in 
providing  them.  Shear.  &  Ked.  on  Neg.,  103 ;  Wonder  v.  Balti- 
more &  Ohio  E.  E.  Co.,  32  Md.  411. 

The  defendant's  liability,  therefore,  did  not  depend  upon  the  fact 
that  the  maul  was  defective,  but  upon  the  fact  that  it  ought  not,  in 
its  condition,  to  have  been  used  about  the  work  in  which  the  plain- 
tiff was  engi^:ed. 

As  said  by  the  court  of  appeals  of  New  York,  in  the  case  of 
Leonard  v.  (jollins,  70  N.  Y.  90 :  "  In  determining  the  question  of 
the  master's  negligence  in  an  action  by  the  servant  for  an  injury 
alleged  to  have  been  sustained  by  him  while  in  the  master's  em- 
ployment, from  the  negligence  of  the  latter,  the  jury  are  to  inouire 
whether,  under  the  circumstances  proved,  the  master  did  anytning 
which,  in  the  exercise  of  reasonable  and  ordinary  care  and  prudence, 
he  ought  not  to  have  done,  or  omitted  any  precaution  which  a  pru- 
dent and  careful  man  would  or  ought  to  have  taken,  and  as  they 
shall  find  upon  this  question  (if  there  was  no  negligence  on  the 
part  of  the  servant),  determine  their  verdict." 
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^^  We  are  not  to  look  solely  at  the  act  or  the  omission,  but  must 
take  in  view  also  the  circomstances.  The  decree  of  care  and  vigil- 
ance  imposed  by  the  drcomstances  is  not  me  same  in  all  cases- 
it  varies  according  to  the  danger  involved  in  the  want  of  n^li« 
gence."    Cooley  on  Torts^  630. 

^^  The  law  makes  no  unreasonable  demands.  It  does  not  require 
from  any  man  superhuman  wisdom  or  foresight.  Therefore  no 
one  is  gmlty  of  culpable  negligence  by  reason  of  failing  to  take 
precautions  which  no  other  man  would  be  likely  to  take  under  the 
same  circumstances."    Shear.  &  Bed.  on  Neg,y  5. 

^'  The  foreseeing  of  a  harm  as  remotely  and  sightly  probable, 
does  not  involve  the  imputation  of  such  harm."  Wnart  on  ^eg^ 
sec.  76. 

It  cannot  reasonably  be  contended  that  a  tool  or  implement, 
which  has  become  worn  and  defective  by  use,  but  which  stiU  an- 
swers its  purpose,  should  be  cast  aside  as  dangerous,  unless  there  le 
some  apparent  cause  of  danger  in  its  continued  use. 

^^  It  can  only  be  required  of  the  master,  in  providing  tools  or  im- 
plements for  his  servant,  to  use  due  and  reasonable  duigence,  so  as 
to  make  it  reasonably  probable  that  injury  will  not  occur  in  the 
use  of  them."    Wonder  v.  Baltimore  and  Ohio  R.  R.  Co.,  supra. 

It  was  an  error,  therefore,  to  instruct  the  jury,  as  was  done  in 
the  plaintifi's  second  instruction  and  the  charge  ^ven  by  the  court 
on  its  own  motion,  irrespective  of  any  probability  of  danger  or 
harm,  that  if  the  maul  was  defective,  and  such  defect  might  have, 
by  the  use  of  ordinary  care  and  diligence,  been  known  by  the  de- 
fendant, the  defendant  was  liable  to  the  plaintiff  for  the  mjury  he 
received. 

Ck)unsel  for  api)ellant  insist  that  as  there  was  no  evidence  as  to 
the  age  of  the  plaintiff,  his  health  and  physical  condition,  or  as  to 
his  probabilities  of  life,  the  plaintiff's  tnird  instruction,  by  which 
the  jury  were  told  that  they  might,  in  the  estimation  of  the  dam- 
ages, consider  the  difference  between  what  he  was  able  to  earn  be- 
fore the  injury  and  that  which  he  could  earn  in  his  maimed  condi* 
tion.  should  not  have  been  given. 

If  such  part  of  the  instruction  was  in  fact  abstract,  there  is  noth- 
ing in  the  case  from  which  we  might  presume  that  the  jury  were 
imsled,  and  the  defendant  prejudiced  by  it,  but  we  think  there  was 
some  evidence  of  such  difference. 

We  can  see  no  valid  objection  to  that,  nor  any  to  the  remaining 
instructions  given  for  the  plaintiff. 

Therd  was  no  evidence  to  which  the  second  instruction  asked  by 
the  defendant  was  applicable.  The  plaintiff  himself  used  neither 
of  the  mauls.  He  was  workingwith  a  claw-bar,  in  the  use  of  which 
no  negligence  was  charged.  There  was  no  error,  therefore,  in  re- 
fusing it. 

The  other  instructions  refused,  the  third  and  those  following  it> 


GREEN,  ETC.,  BY.  CO.  V.  BKESKEB.  647 

and,  except  as  just  mentioned,  the  charge  of  the  conrt,  which  sab- 
stantially  contains,  however,  tlie  instructions,  appear  to  be  in  ac- 
cordance with  the  principles  we  have  above  stated. 
The  judgment  is  reversed  and  the  cause  remanded. 

See  note,  vol.  5,  p.  504. 
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V. 

Bbesmeb. 

(94  Peniuyhania  State  BeporU,  108.  May  2, 1881.) 

A  master  does  not  warrant  the  safety  of  his  servants,  but  is  under  an  im- 
plied contract  to  adopt  and  maintain  suitable  instruments  and  jneans  with 
which  to  carry  on  the  business  in  which  they  are  employed,  so  that  they  can 
perform  their  duties  safely  and  without  exposure  to  dangers  which  do  not 
come  within  the  reasonable  scope  of  their  employment. 

A  servant  will  be  deemed  to  have  assumea  all  risks  naturally  and  reason- 
ably incident  to  his  employment. 

Where  a  servant  is  injured  in  the  ordinary  course  of  his  employment,  after 
having  had  a  fair  opportunity  to  become  acquainted  with  the  risks  naturally 
and  reasonably  incident  thereto,  he  will  be  deemed  to  have  contracted  to 
submit  to  such  risks,  and  has,  therefore,  no  right  of  action  against  his  master 
for  the  injury  done  him. 

A.,  who  "was  employed  as  an  hostler  by  a  street  car  company,  received  an 
injury  from  the  kick  of  a  vicious  mare,  while  engaged  in  grooming  her  as 
was  his  duty.  The  fact  of  the  mare's  beinir  vicious  was  known  by  A.,  by 
other  employes  of  the  company,  and  by  the  officers  thereof.  A.  had  once  be- 
fore been  kicked  by  the  same  mare,  but  had  not  asked  to  have  her  taken  from 
under  his  care.  At  the  time  of  the  accident  A.  was  not  using  a  strap  which 
he  ordinarily  used  when  grooming  the  mare  to  prevent  her  from  kicking.  In 
an  action  by  A.  against  the  company  to  recover  damages  for  the  injury  done 
him,  Edd^  that  the  plaintiff  was  not  entitled  to  recover. 

In  an  action  against  a  street  car  company  for  an  injury  occasioned  by  the 
kick  of  a  vicious  mare  belonging  to  the  company  defendant,  evidence  is  ad- 
missible in  order  to  show  that  the  company  knew  of  the  vicious  character  of 
the  animal,  that  the  stable  boss  was  possessed  of  such  knowledge,  and  had 
had  a  conversation  with  the  superintendent  of  the  company  relative  to  the  sale 
of  the  mare. 

Jakuabt  19th  and  20th,  1881.  Before  Shakswood,  C.  J.,  Mubt 
CUB,  GoBDON,  Paxson,  Trunkey,  Stebrett  and  Gbeen,  J.J. 

Error  to  the  Court  of  Common  Pleas,  No.  1,  of  Philadelphia 
county :  of  January  Term,  1880,  No.  130. 

This  was  an  action  on  the  case  by  John  Bresmer  against  the 
Green  and  Coates  Street  Philadelphia  Passenger  Ry.  Co.,  to  re- 
cover damages  for  injuries  suffered  by  the  plaintiff,  on  the  9th  De- 
oember,  1878,  fr^m  the  kick  of  a  vicious  mare,  while  being  groomed 
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hj  the  plaintiflf,  who  was  an  hoetler  in  the  employ  of  the  defendant 
company. 

On  the  trial,  before  Biddt^  J.,  the  evidence  showed  that  the  bad 
character  of  the  mare  for  kicking  was  known  to  the  plaintiff ;  that 
she  had  kicked  him  on  a  previous  occasion  in  1876,  but  he  made 
no  complaint,  and  did  not  ask  to  have  her  taken  from  under  his 
care ;  that  the  plaintiff  was  in  the  habit  of  tying  up  her  forel^  to 
prevent  her  kicking,  but  on  the  occasion  in  question  he  omitted 
this  precaution  bemuse,  as  he  testified,  he  ^^  could  not  find  liis 
strap. 

The  plaintiff  offered  to  prove  by  John  Moghty,  who  had  been  an 
employ^  of  the  company  at  the  time  of  the  accident,  that  the  char- 
acter of  the  mare  for  kicking  was  known  to  the  stable  boss,  who 
had  told  the  superintendent  that  the  president  had  ordered  the 
horse  to  be  sold,  and  that  the  superintendent  had  replied  that  he 
would  like  to  see  himself  sell  the  horse,  as  five  trips  a  day  would  sot 
hurt  her.  Objected  to ;  objection  overruled  ;  exception  (11th  and 
and  12th  assignments  of  error).  The  witness  testified  in  accordanoe 
with  the  offer. 

The  defendant  presented,  inter  alia^  the  following  points: 

4.  That  if  the  lury  believe  the  plaintiff's  statement  that  he  had 
been  previously  kicked  by  the  same  horse  complained  of  in  this 
case,  and  that  lie  still  remained  in  the  company's  service,  and  in 
charge  of  the  horse  in  question,  he  thereby  assumed  the  risk  of  be- 
ing kicked  by  it,  and  the  verdict  must  be  for  t^e  defendant.  Be- 
fused.    (5th  assignment  of  error.) 

6.  That  if  the  jury  believe  from  the  evidence  that  the  horse  in 
question  was  accustomed  to  kick,  and  that  the  plaintiff,  knowing 
me  fact,  remained  in  the  service  of  the  defendant*  as  hostler,  then 
even  if  the  defendant  were  fully  aware  of  the  said  propensity  of 
the  horse,  the  plaintiff  cannot  recover,  but  the  verdict  must  be  for 
the  defendant. 

9.  That  the  plaintiff  can  recover  in  this  case  only  on  the  gronnd 
that  the  injury  was  caused  by  the  negligence  of  the  defendant,  and 
if  the  jury  find  from  the  evidence  tliat  the  defendant  had  in  its 
possession  a  mare  disposed  to  kick,  which  was  placed  in  the  care  of 
the  plaintiff,  that  he  nad  knowledge  of  the  disposition  of  the  mai^ 
and  whilst  in  the  performance  of  his  duty  as  hostler  of  the  defend- 
ant he  received  his  injury  from  a  kick  of  the  mare,  he  cannot  re- 
cover in  this  action,  even  if  the  jury  believe  that  the  defendant 
knew  of  the  disposition  of  the  horse. 

10.  It  was  not  negligence  in  the  defendant  to  keep  this  mare, 
even  if  she  was  a  kicter  and  the  defendant  knew  it,  if  the  plaintiff 
liad  knowledge  of  the  fact  and  had  been  warned  against  ner  dis- 
position. 

His  Honor  answered  the  5th,  9th  and  10th  points  together,  as 
follows : 


GBIBEK,  BTO.,  BY.  00.  V.  BBE8XBB.  649 

"If  the  flervant,  in  obedience  to  the  orderoof  the  oompany,  took 
charge  of  this  hoTse,  and,  although  he  knew  him  to  be  daneerons, 
reasonably  supposed  that  he  conid,  by  unnsnal  caution  ana  skill, 
escape  injury,  it  would  not  relieve  the  defendant  here,  if,  after 
taking  such  precaution,  he  was  injured,''  (6th,  7th,  8th  and  10th 
assignments.of  error.) 

BiDDLB,  J.,  charged  the  jury,  inter  alia,  as  follows : 

^^  A  man  who  engages  to  perform  certain  services  for  money, 
takes  upon  himself  the  risks  incident  to  the  performance  of  those 
services,  subject  to  this  qualification,  viz. :  kut  if  the  master  in- 
creases those  risks  beyond  the  natural  risks  of  the  employment, 
the  servant  does  not,  as  an  implied  part  of  his  contract,  take 
those  risks.  .  .  .  The  defendant  had  no  right  to  expose  the  plain- 
tiff to  danger  from  a  horse  which  it  knew  to  be  dangerous  and 
vicious. 

"  [If,  then,  the  evidence  satisfies  you  that  this  horse  was  danger- 
ous and  vicious,  and  that  this  fact  was  made  known  to  the  stable 
boss  and  the  superintendent,  it  would  be  negligence  on  the  part  of 
the  company  to  subject  persons  in  their  emplov  to  such  risks.  That 
was  not  one  of  the  ordinary  risks  of  their  employment.] 

'^  p[f  ,  in  this  case,  the  plaintiff  knew  that  the  mare  was  so  dan^r- 
ous,  that  she  could  not  safely  be  cleaned  without  having  her  leg  tied 
up,  and  he  recklessly  attempted  to  do  so  without  tying  her  up  as  he 
was  accustomed  to  do,  that  would  constitute  contributory  n^li- 
gence,  and  he  cannot  recover.]  " 

Yerdict  and  judgment  for  tne  plaintiff  for  $625.  The  defendant 
took  this  writ  of  error,  assigning  for  error,  inter  alia,  the  admission 
of  the  evidence  objected  to,  the  answers  to  the  above  points,  and 
theportions  of  the  charge  enclosed  brackets. 

Bienry  Budd,  Jr.  (wim  whom  was  Geor^  W.  Thorn),  for  the 
plaintiff  in  error. — The  danger  of  being  kicked  by  a  horse  is  an  or- 
oinaiy  risk,  incident  to  the  business  of  a  groom.  Even  regarding 
it  in  this  case  as  an  extraordinary  risk,  Bresmer  had  become  fully 
aware  of  it,  and  by  remaining  in  the  defendant's  employ,  without 
complaint  or  notice,  he  voluntarily  assumed  it  and  should  not  have 
been  allowed  to  reciver:  Whart.^Neg.,  sect  199;  1  Add.  on  Torts 
§  569 ;  Wood,  Master  and  Servant,  793 ;  Dynen  v.  Leach,  40  Eng. 
L.  &  E.  Kep.  491 ;  Frazier  v.  Pennsylvania  R.  R.  Co.,  2  Wright, 
104;  Manslield  Coal'  and  Coke  Co.  v,  McEnery,  10  Norris,  185. 
Moreover,  in  this  case,  the  plaintiff  was  guilty  of  contributory  ne^- 
li^nce,  in  omitting  the  means  of  protection  against  the  mare°s 
kicking,  by  tying  up  her  front  leg,  which  he  was  always  in  the 
habit  of  doinff  ^ile  grooming  her.  The  judge  erred  in  chamng, 
that  if  the  jnaintiff  '*  recklessly"  attempted  to  groom  her  wimout 
using  this  precaution,  he  could  not  recover,  thus  leaving  the  jury 
too  great  latitude. 
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OnstaTTu  Bemak,  for  the  defendant  in  error,  preBented  no  pape^ 
book  and  made  no  argument 

Mkbous,  J. — ^This  action  was  to  recover  damages  for  injnrieB 
which  the  defendant  in  error  suffered  brthe  kick  ox  a  horse,  owned 
by  die  company.  He  was  in  the  employment  of  the  latter  as  an 
hostler.  As  such,  he  had  charge  of  several  horses,  including  the 
one  which  injured  him. 

A  master  does  not  warrant  his  servant's  safety..  He,  however,  is 
under  an  implied  contract  with  those  whom  he  emplovs,  to  adopt 
and  maintain  suitable  instruments  and  means  with  which  to  cany 
on  the  business  in  which  thev  are  employed.  This  includes  anol> 
ligation  to  provide  a  suitable  place  in  which  the  servant,  being 
himself  in  tne  exercise  of  due  care,  can  perform  his  duties  saielj 
or  without  exposure  to  dangers  that  do  not  come  within  the  reason- 
able scope  of  his  employment :  Cayzer  v,  Taylor,  10  Gray,  274 ; 
Seaver  v.  Boston  and  Maine  B.  fC.  Co.,  14  Id.  466 ;  Gilman  v. 
Eastern  R.  R.  Co.,  10  Allen,  238 ;  Coombs  v.  New  Bedford  Cord- 
age Co.,  102  Mass.  572.  A  servant,  however,  assumes  the  risk 
naturally  and  reasonably  incident  to  his  employment.  He  is  not 
bound  to  risk  his  safety  in  the  service  of  his  master,  and  may,  if  he 
thinks  fit,  decline  any  service  in  which  he  reasonably  apprehends 
11^'  M*y  to  himself:  Hayden  v,  Smithville  Manufacturing  Co.,  29 
Coiin.  548 ;  Mad  River  &  Lake  Erie  R.  R.  Co.  t;.  Barber,  5  Ohio 
St.  541 ;  Whart  on  Neg.,  sect.  317.  Inasmuch  as  the  relation  of 
master  and  servant  cannot  imply  an  obli^tion  on  the  part  of  the 
master  to  take  more  care  of  the  servant  tnan  he  may  reasonably  be 
expected  to  take  of  himself,  he  cannot  complain  if  he  is  in joied  by 
exposure,  after  having  tiie  opportunity  oi  becoming  acquaint^ 
with  the  risks  of  his  employment,  and  accepts  them :  Id.  sects.  214 
and  217 ;  1  Add.  on  Torts,  sect.  256. 

The  undoubted  evidence  in  this  case  shows  the  defendant  in  error 
had  full  knowled^  of  the  vicious  habits  of  the  mare  which  kicked 
him.  She  had  kicked  others,  and  her  repution  was  well  known  to 
the  persons  employed  about  the  stables,  and  they  were  warned  to 
guara  against  being  injured  by  her. 

The  defendant  in  error  testified,  that  she  had  kicked  him  before, 
yet  he  swears,  "  I  never  complained  or  asked  to  have  my  stock 
"changed ;"  and  still  further, "  I  always  strapped  npthe  front  leg,  bat 
on  that  morning,  I  could  not  find  my  strap."  Thus,  he  not  only 
had  full  knowledge  of  her  practice,  and  of  the  risk  and  danger  he 
incurred  when  grooming  her,  yet  he  made  no  complaint,  and  was 
accustomed  to  protect  himself  by  so  securing  a  front  leg  as  to  pre- 
vent her  kicking. 

No  duty  was  imposed  on  the  company  to  inform  him  of  what  he 
so  well  knew,  nor  to  forbid  his  grooming  the  mare.  He  voluntarily 
assumed  the  risk,  and  continued  to  expose  himself  to  a  well-known 
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daoger.  He  cannot  now  cast  on  his  employer  a  liability  for  the 
inJQiy  which  he  thereby  suffered.  It  matters  not  that  the  master 
did  know  the  yidons  haoits  of  the  mare.  It  is  the  knowledge  of  the 
eeryant  which  withholds  from  him  a  right  of  action :  Haskia  v.  New 
York  Central  E.  E.  Co.,  66  Barb.  129  ;  Frazierv.  PennsylyaniaE. 
B.  Co.,  2  Wright,  104. 

It  follows,  the  learned  jadge  eiTed  in  not  affirming  the  points 
covered  by  the  fifth,  sixth,  seventh,  eighth  and  tenth  assignments. 
We  discoyer  no  error  in  the  eleyenth  and  twelfth  assignments.  In 
fio  far  as  the  remaining  assignments  are  in  conflict  with  this  opin- 
ion, they  are  sustained* 

Judgment  reyened. 

8e6  note,  toI.  5,  p.  504. 


Thb  Wabash  Eailwat  Compant 

V. 

Ewmo  H.  Elliott. 

(98  lOmm  Beparts,  481.    May  18,  1881.) 

A  aenrant  of  a  railway  company,  to  recover  of  the  company  for  a  personal 
injury  growinj^  out  of  alleged  negligence  on  the  part  of  the  company,  must 
hsTe  used  ordinary  care  on  his  put,  considerinff  nis  surroundings, — that  is, 
such  care  as  a  man  of  ordinary  prudence  would  usually  exercise  under  the 
same  or  like  circumstances. 

It  is  not  the  province  of  the  circuit  court  to  determine,  in  an  action  to  re- 
cover for  an  injury  occasioned  by  the  alleged  negligence  of  the  defendant, 
what  circumstances  will  be  sufficient  to  charge  a  plaintiff  with  want  of  ordi- 
naij  care,  and  thus  prevent  a  recovery  by  him.  Therefore,  an  instruction 
which  directs  the  jury,  in  substance,  what  circumstances  will  show  or  consti- 
tute a  want  of  ordinary  care  in  the  plaintiff,  is  properly  refused. 

Appeal  from  the  Appellate  Court  for  the  Third  District ;  heard 
m  that  court  on  appeal  from  the  Circuit  Court  "of  Brown  county. 

This  was  an  action  on  the  case,  by  the  appellee  against  the  appel- 
lant, brought  in  the  circuit  court  of  Brown  county,  to  recover  for 
personal  injury  alleged  to  have  resulted  from  negligence  on  the 
part  of  the  appellant. 

The  negligence  charged  in  the  declaration  was,  that  the  railway 
company  placed  an  iron  rod  or  timber  across  the  top  of  the  west 
end  of  the  bridge  on  its  road,  in  Valley  City,  so  low  as  to  endanger 
the  lives  and  safety  of  the  employes  of  tne  company,  and  negli- 
gently permitted  it  to  remain  in  such  dangerous  position  until  the 
plaintiff,  as  brakeman,  while  on  the  top  of  a  train,  in  the  line  of 
nis  duty,  using  due  care,  was  struck  and  injured  on  the  head  by 
the  rod  or  timber,  as  the  train  was  coming  from  the  west,  on  July 
3,1878. 
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The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the  ap- 
pellee for  $2,500,  which  judgment  was  amrmed  by  the  Appellate 
Court  for  the  Third  District  The  railway  company  brings  the 
case  to  this  court  by  appeal,  and  assigns  for  error,  that  the  verdict, 
on  the  evidence,  should  have  been  set  aside,  and  also  that  the  court 
erred  in  refusing  its  sixth  instruction  asked.  That  instruction  reads 
as  follows : 

^*  The  law,  for  wise  purposes,  requires  every  sane  man  to  use  and 
employ  his  reason  and  his  senses  under  all  ordinary  drcumstanoes 
of  uf e ;  and  if  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiff, as  brakeman,  before  the  injury  complained  of,  enioved  fan- and 
reasonable  opportunities  for  acquiring  a  Knowledge  oitne  condition 
of  said  bridge,  and  the  danger  arising  therefrom, — ^if  any  there 
was, — ^but  ignoring  such  opportunities,  and  refusing  or  n^lecting 
to  avail  himself  thereof,  wilfullv  or  negligently  remained  in  ignor- 
ance of  the  condition  of  said  bridge,  if  the  same  was  dangerous,  he 
cannot  take  or  derive  any  advantage  from  such  ignorance,  but  his 
rights  are  to  be  determined  the  same  as  if  he  possessed  the  knowl- 
eoge  he  might  have  acquired  by  tiie  reasonable  exercise  of  his 
faculties." 

Messrs.  Brown,  Kirby  and  Russell,  and  Mr.  W.  L.  Yandeventer, 
for  the  appellant. 

The  Circuit  Court  erred  in  refusing  a  new  trial  to  the  appellant, 
and  the  Appellate  Court  erred  in  not  reversing  the  judgment  of  the 
Circuit  Court  for  that  reason.  Indianapolis,  Bloomington  and 
Western  R.  R.  Co.  v.  Flanigan,  77  lU.  871 ;  Illinois  Central  R  R 
Co,  V.  Welch,  52  id.  188. 

If  the  plaintiff  knew  of  the  danger  complained  of,  he  should  have 
quit  the  service  of  the  company,  unless  mduced  b^  the  company 
to  believe  a  change  would  be  made ;  and  his  continuing  in  the  com- 
pany's employ  with  such  knowledge  prevents  a  recovery  for  any 
injury  occasioned  by  the  known  danger.  Camp  Point  Mfg.  Co.  v. 
Ballou,  71  IlL  417 ;  Chicago  and  Alton  R.  R.  Co.  v.  Munroe,  85 
id.  25 ;  Shearm.  &  Redf .  on  Neg.  S  94 ;  Buzzell  v.  Laconia  Mfg. 
Co.  48  Me.  113 ;  Patterson  v.  Wallace,  1  Macg.  H.  L.  748 ;  Loo- 
nam  v.  Brockway,  8  Robertson,  74 ;  Mad  River  K.  R.  Co.  v.  BEkrber, 
5  Ohio  St.  541 ;  Griffiths  v.  Gidlow,  3  Hurls.  &  K  648 ;  McGlynn 
V.  Brodie,  31  Cal.  376 ;  Hayden  v.  SmithviUe  Mfg.  Co.,  29  Conn. 
649 ;  Wright  v.  New  York  Central  R.  R.  Co.,  25  K  Y.  662 ;  Priestly 
V.  Fowler,  3  M.  &  W.  1 ;  Dynam  v.  Leach,  40  Eng.  L.  &  Ea.  491; 
Woodley  v.  Metropolitan  R.  R.  Co.,  2  Law  Times,  384 ;  Inoianap- 
olis,  Bloomington  and  Western  R.  R.  Co.  v.  Flanigan,  supra ;  Chi- 
cago, Burlin^n  and  Quincy  R.  R.  Co.  v.  Clark,  2  Bradw.  596 ; 
Illinois  Central  R.  R.  Co.  v.  Jewell,  46  111.  99  ;  DeWitt  v.  Pacific 
R.  R.  60  Mo.  302 ;  Baylor  v.  Delaware  R.  R.  Co.  40  K  J.  L.  23 ; 
Owen  V.  New  York  R.  R.  1  Lansing,  108 ;  2  Thomp.  on  Neg.  1013. 

Where  the  servant's  action  is  founded  on  the  assumption  ^at  the 
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master  ought  to  haye  known  of  the  defect  which  cansed  the  injniy, 
it  is  clearly  a  8n£Scient  defence  to  show  that  the  Bervant  had 
eqxial  means  of  knowledge.     Shearm.  &  Bedf .  on  Keg.  §  94. 

If  one  knowingly  exposes  himself  to  danger  which  can  be  readily 
avoided,  and  sustains  injury,  he  mnst  attribute  it  to  his  own  negk- 
gence.  City  of  Bloomington  v.  Eead,  2  Bradw.  547;  Toledo, 
Wabash  and  Western  R.  R.  Co.  v.  Eddy,  74  111.  138. 

There  was  an  error  in  refusing  appellants  sixth  instruction. 
That  it  contains  a  correct  proposition  of  law  we  refer  the  court  to 
the  following  authorities :  St.  Louis  and  Southeastern  R.  R.  Co. 
V.  Britz,  72  uL'  257 ;  Indianapolis,  Bloominj^n  and  Western  R. 
R.  Co.  V,  Flanigan,  supra;  Shearm.  and  Kedf.  on  Neg.  §  94; 
Whart.  on  Neg.  |  214. 

Mr.  John  J.  McDannold,  Messrs.  Ewing  and  Hamilton,  and  Mn 
William  H.  Barnes,  for  the  appellee. 

Knowledge  on  tne  part  of  the  servant,  that  the  machine  or  ap- 
pliance is  defective  or  dangerous,  while  not  sufScient  of  itself  to 
take  the  case  from  the  juiy,  is,  nevertheless,  evidence  of  negligence 
to  go  to  the  jury.  Thompson  on  Neg.  1015 ;  Shanny  v.  Androscog- 
gin, 66  Me.  420 ;  Coombs  v.  New  Bedford  C.  Co.,  102  Mass.  572. 

This  doctrine  applies  even  to  a  case  where  the  servant  is  injured 
by  the  machine  or  appliance  he  works  with,  of  which  he  is  pre- 
sumed to  have  the  best  means  of  knowledge.  But  the  case  is  very 
different '  where  his  injury  is  caused  by  other  defects  of  which 
he  has  no  better  means  of  knowledge  than  his  employer.  In 
this  State  it  is  settled  doctrine,  that  he  may  presume  that 
there  is  no  dangerous  defect  in  the  ^^  construction  of  the  road, 
and  its  appurtenances  and  bridges."  R.  R.  Co.,  v.  Swebb,  45  111. 
197 ;  Fairbank  v.  Hoentzche,  73  id.  239 ;  Thompson  on  Neg.  1012. 
This  instruction  was  refused  in  Dorsey  v.  Phillip  &  Co.  72  Wis. 
583.  The  Flanigan  case  (77  HI.  365),  is  not  authority  a^nst  this 
view,  as  the  injuiy  was  caused  by  a  defect  in  the  coupling  of  the 
car  the  servant  was  working  with.  The  Britz  case  (72  111.  256),  is 
not  applicable  for  the  same  reason,  and  is  less  in  point.  It  is  not 
the  law  applicable  to  this  case  to  tell  the  jury  that  plaintiff's  ^^  rights 
are  to  be  aetermined  the  same  as  if  he  possessed  the  knowledge  he 
might  have  acquired  by  the  reasonable  exercise  of  his  faculties." 

DiCKKV,  C.  J. — ^As  to  the  weight  of  the  evidence  relating  to 
the  allegation  of  facts,  the  judgment  of  the  Appellate  Court  is  con- 
clusive. As  to  the  instruction  asked  by  the  appellant,  and  which 
the  Circuit  Court  refused  to  give,  we  think  the  decision  was  right. 

It  is  not  the  oflBce  of  the  Circuit  Court  to  determine  what  circum- 
stances will  be  sufficient  to  charge  a  plaintiff  with  want  of  ordinary 
care,  or  such  want  of  care  as  wifl  cut  off  a  right  of  recovery.  The 
law  of  this  case  required  of  the  plaintiff  that  he  should  use  ordinary 
care,  considering  his  surroundings, — ^that  is,  such  care  as  men  of 
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ordinary  pmdence  would  usually  exercise  under  the  same  or  like 
oircumstances.  By  asking  this  instruction  the  court  was  called  upon 
to  usurp  the  province  of  the  jury,  and  direct  them,  in  substance, 
as  to  what  circumstances  would  snow  or  constitute  a  want  of  ordi- 
nary care. 

Finding  no  error,  the  judgment  of  the  Appellate  Court  in  this 
case  is  aflmrmed. 

Judgment  affirmed. 

See  Rains  e.  St.  Louis,  etc.,  R  R  Oo.,  post    Also  note,  toL  5,  p.  504. 
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A6EVT,  212. 

See  PiiBABiNe  akd  Pragticb,  19. 

210. 

See  Cakrikk,  1. 

AnnrnrcHi  oveb  the  btbszt,  128. 

See  Street  RAiiiBOADS,  1-7. 

BAITKIHG,  UVAITTEOBIZEP,  208. 

See  CoBPORATiON,  18. 

BOHB. 

1.  A  rallToad  has  the  power,  without  any  specific  authority  being  conferred  by 
the  charter,  to  accept  a  perpetual  loan  ahd  to  issue  irredeemable  bonds  to  the 
lenders.    Phila.,  etc.,  R  R  Co.,  Appeal,  118. 

8.  A  railroad  authorized  by  Act  of  Assembly  to  issue  such  bonds,  at  such 

g rices  and  in  such  manner  as  it  sees  fit,  but  without  further  express  power  to 
orrow  money,  proposed  to  raise  a  fund  by  issuing  $50  irredeemable  Donds,  at 
the  rate  of  $15  each,  to  bear  interest  at  the  rate  of  six  per  cent  on  their  face 
▼alue,  payable  out  of  the  earnings  after  defraying  current  expenses  and  dis- 
tributing a  dividend  on  the  stock,  said  bonds  to  be  entitled  to  share  pari  passu 
-with  the  common  stock  in  any  surplus  revenues  of  the  company.  A.  B.  con- 
tracted with  the  company  to  purchase  such  bonds.  Subsequently,  upon  A.  B. 
tendering  the  purchase  money,  the  company  refused  to  issue  to  him  the  bonds 
for  which  he  had  subscribed,  on  the  ground  that  their  issue  was  beyond  the 
chartered  powers  of  the  corporation.  A  bill  being  filed  by  A.  B.  against  the 
company  forRspecific  performance  of  the  contract:  fiM,  that  the  company 
could  validly  issue  such  bonds,  that  they  were  not  usurious  in  Uieir  nature,  and 
that  therefore  complainant  was  entitled  to  the  relief  prayed  for.    Id. 

8.  After  an  election  had  been  held  in  the  municipal  township  of  K.,  in  accord- 
ance with  the  provisions  of  "An  act  to  enable  counties,  townships  and  cities  to 
aid  in  the  construction  of  railroads,  and  to  repeal  sec.  8,  ch.  89  of  the  Laws  of 
1874,"  and  the  amendments  thereto,  which  resulted  in  authorizing  the  township 
of  K.  to  subscribe  to  the  capital  stock  of  the  Atchison  and  Denver  By.  Co.  Iw 
shares  of  $100  each,  payable  in  bonds  of  the  township,  dollar  for  dollar,  the 
county  clerk  made  the  subscription,  in  pursuance  to  the  power  conferred.  On 
I>ecember  20,  1879,  the  company  had  completed  8^  miles  of  main  track  and  -f^ 
of  a  mile  of  side-track  in  the  township,  and  the  board  of  county  commissioners 
then  issued  and  delivered  to  the  company  $18,000  of  said  bonds.  On  December 
22,  1879,  the  Atchison  and  Denver  Ky.  Co.,  in  accordance  with  theprovisions 
of  the  act  of  March  1,  1870,  consolidated  with  the  Waterville  and  Washington 
R.  R  Co.,  the  Republican  Vallej  Ry.  Co.,  the  Atchison,  Solomon  Valley  and 
Denver  Ry.  Co.,  and  the  Atchison,  Republican  Valley  and  Pacific  Ry.  Co., 
under  the  corporate  name  of  "  The  Atchison,  Colorado  and  Pacific  R  K.  cor- 
poration." The  latter  extended  the  railroad  in  the  township  to  make  6^  miles. 
j3eid,  that  the  township  of  E.  was  not  released  from  the  subscription  for  any 
part  of  the  stock  subscribed  to  the  Atchison  and  Denver  Rv.  Co.  by  the  con- 
aolldation  after  such  subs<^ption  had  been  made.  And  held  further,  that  the 
new^  corporation,  as  successor  of  the  Atchison  and  Denver  Ry.  Co.,  is  entitled  to 
all  the  bonds  to  be  issued  under  the  subscription  and  the  proposition  submitted, 
not  delivered  prior  to  the  consolidation.  Atchison,  etc.,  R  R  Co.  «.  Phillips 
Co.,  837. 
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4.  Moasure  of  Townahip  Aid  to  Railroad  CorpoTEtioD.  Where  tbe  proportion 
aiibiiiitted  under  the  law  of  1870,  and  the  amendmenta  thereof,  to  the  electorBof 
a  township  for  the  sabecription  of  stock  and  the  issuance  of  bonds  to  aid  a  rail- 
nKid  corporation  to  construct  its  road  from  the  east  line  of  the  towDship  west  to 
and  into  the  city  of  K.  (a  place  equidistant  between  the  east  and  west  lines 
respectively  of  the  township),  the  terms  of  the  proposition  embrace  aid  to  the 
corporation  for  all  the  main  Une  and  side-tracks  built  from  the  east  line  to  and 
within  the  city  of  K.  neceasaiy  for  the  efficient  running  and  operating  of  the 
railroad ;  pro\  ided,  however,  in  no  case  shall  the  total  amount  of  the  aid  to  the 
corponiiion  exceed  four  thousand  dollars  per  mile  for  each  mile  constructed  in 
the  to\vn«i|iip.     Id. 

5.  A  statute  authorizing  the  guarantee  by  the  atate  of  certain  bonds  of  a  rail- 
ro:ul  company  to  be  secured  by  a  statutory  lien,  waa  passed  in  1861,  and  the 
Itouda  issued  and  guaranteed  under  the  authority  of  this  act  bore  the  caption 
"  Confederate  States  of  America."  In  1866,  another  act  was  passed  which  ex- 
tended the  openition  of  the  act  of  1861,  and  authorized  the  issue  of  new  bonds 
in  exchange  for  the  C.  8.  A.  bonds,  also  certificates  of  indebtedness  to  pay 
interest  past  due  on  the  C.  8.  A.  bonds,  and  bonds  for  other  indebtedness,  all  of 
which  were  to  be  in  like  manner  guaranteed.  Held,  that  the  C.  8.  A.  bonds, 
not  surrendered,  were  of  superior  rank  to  the  bonds  issued  under  the  act  of 
1866,  but  those  iaaued  under  act  of  1866,  in  exchange  for  bonda  aunendered, 
could  claim  a  lien  only  under  tlie  latter  act,  and  stood  upon  the  same  footing 
with  all  other  bonda  iaaued  under  the  act  of  1866.  Oibbea  «.  Greenville,  etc, 
R  R  Co.,  460. 

6.  Under  an  act  of  the  legialature  paaaed  in  1860,  certificatea  of  indebtedness 
were  aiitiwirized  to  be  iasued  by  a  railroad  company  for  funding  interest  dae 
u]vin  it^^  luiiida  which  were  secured  by  a  lien  under  an  act  of  IMI,  and  whidi 
lien  WI18  i  xtended  by  the  later  act  to  cover  these  certificates  of  indebtedness. 
H*  Id,  tluit  this  waa  a  mere  aubatitution,  and  not  u  payment,  and  that  the  lien  of 
these  certificatea  waa  auperior  to  that  of  a  mortgage  executed  between  1866 

and  1860.    Id. 

• 

See  CovpoBATiov,  8-16, 17,  20.     Mobtgagb,  1-8, 17,  90.     MmnciPAL  Cob- 

VOBATKHS,  BbCBIYBB,  7. 

BSAVCH  BOAD,  614 

See  MOBTQAGB,  10. 

CAXBISB. 

1.  Certain  cattle  while  in  transportation  were  unloaded  from  the  cars  of  the 
company,  and  were  then  ill^^ly  seized  under  a  writ  for  an  alleged  violation  of 
the  statute  of  the  atate  prohibiting  the  introduction  of  Texas,  Mexican,  or  Indian 
cattle  into  the  atate,  and  subsequently  were  aold  to  aatiafy  the  fine,  the  coals  of 
the  proceedings,  and  the  forage  and  care  of  the  cattle.  MM,  that  the  company 
was  not  liable  for  the  loss  of  the  cattle,  upon  the  all^pation  of  a  wrongful  un- 
loading, the  damagea  being  too  remote.  McAllister  e.  Chicago,  etc.,  R  R  Ca, 
310. 

See  KaoueKNCB,  8&-41.    Rbcbivkb,  8,  8 

GEBTIFIGATB  07  nroXBTSDVE88,  460. 

See  BoKD,  4.    Rbciovxr,  7. 

GHABTBB,  101, 161,  902. 

See  IbfiinEHT  Dokain,  1,  9.    Stiuebt  Railway,  11,  IQ. 

OHUD. 

See  MnroB,  Kboligkzigb,  2-5,  7-^.  1»-14,  20-28.  26-81,  88^,  4A4SSL    Plead- 
ing AND  Practice,  88. 

CITY  LIABILITT  AS  8T0GXH0LDSX,  845. 

See  Stock,  27. 

OOVnDXSATB  B0n8»  460. 

See  Bond,  8. 
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emoLiBATiov  OF  ooxPAnm 

See  COBFORATION,  19-H  ^»    HoBa^AGB,  10, 18. 
COSTSAOT,  312,  448,  408. 

See  COBPOIUTIOH,  MOBTGAaB,  PLBiDIBG  ASD  PBAOTIGB*  9,  10. 

cosfniroTzov  07, 100. 

SeeDBFOT,  1. 

OOBPOXATB  P0WXB8, 188. 

See  Stbxbt  Baxlwat,  S-10. 

OOVBTITUnOVAL  LAW,  6. 

1.  Where  the  legislature  have  enacted  a  law,  which  has  not  been  Judicially 
declared  to  be  unconstitutional,  a  private  person  is  not  bound  at  his  peril  in 
damages  to  know  that  the  law  is  unconstitutional  and  void.  HcAlfister  «. 
Chicw),  etc.,  R  R  Co.,  210. 

8.  Private  rights  vesting  during  the  war  between  the  states  are  protected  by 
the  constitution  of  the  United  States,  and  cannot  be  impaixed  by  an  ordinance 
of  the  South  Carolina  state  constitutional  convention  of  1808.  Gibbea  «.  Green- 
ville, etc,  R  R  Co.,  469. 

See  CoBPOBATiOH,  28.     Plbaddto  aub  Pbagticb,  1.     Stbeet  Railway,  10. 

Stock,  14. 

mBPOSATIOV,  0. 

1.  By  the  Ohio  Revised  Statutes,  Sec.  8248,  the  powm,  business  and  property 
of  the  corporation  having  a  capital  stock  must  be  exercised,  conducted  and  con- 
trolled by  its  board  of  directors,  who  are  duly  elected  and  qualified;  and  a  court 
of  equity  will  not,  on  the  application  of  a  stockholder,  interfere  with  its 
management  and  control  of  the  corporate  business,  while  acting  within  the 
.scope  of  its  authority,  unless  they  are  guilty  of  a  breach  of  trust  to  the  injury 
of  such  stockholder.    Sims  «.  Brooklyn,  eta,  R  R  Co.,  182. 

8.  This  principle  is  applicable  to  the  action  of  the  board  of  directors  in  re- 
ceiving subscriptions  for  that  portion  of  the  authorized  capital  not  taken  before 
the  corporation  was  organizea,  where  it  will  promote  the  objects  of  the  cor- 
poration. A  subscription  for  such  stock  made  hy  one  member  of  the  board, 
with  the  consent  of  tne  others,  and  payment  of  the  par  value  thereof,  when  the 
transaction  is  free  from  fraud,  and  Is  beneficial  to  the  corporation,  will  not  be 
eet  aside,  at  the  instance  of  a  stockholder,  when  no  action  has  been  taken  to 
withhold  such  stock  from  subscription  or  sale.    Id. 

5.  An  agreement  between  two  corporations,  whereby  one  guarantees  the  other 
a  certain  specified  annual  dividend  on  its  capital  stock,  is  not  a  guarantee  to  its 
stockholders  severally,  but  to  the  corporation,  and  the  power  to  modify  the 
terms  of  such  guarantee  is  in  the  directors  of  such  corporations,  not  in  the 
stockholders.  Where  sudi  power  is  fairly  exercised  by  the  directors,  in  view  of 
all  the  circumstances,  and  in  fl;ood  faith,  a  court  will  not  interfere,  even  though, 
on  the  same  facts,  it  might  have  arrived  at  a  different  conclusion.  Flagg  v, 
Manhattan  Ry.  Co.,  141. 

4.  The  directors  of  a  corporation  occupies  a  fiduciary  position,  and  so  is  within 
Ihe  rule  disenabling  one  entrusted  with  powers  to  be  exercised  for  the  benefit  of 
others,  from  dealing  in  his  own  behalf  in  respect  to  matters  involving  the  trust. 
Dancomb,  e.  N.  T.,  etc.,  R  R  Co.,  298. 

•.  The  right  of  the  corporation,  or  those  claiming  through  it,  to  avoid  any 
tfuch  dcHidings  does  not  depend  upon  the  question  whether  the  director  was  acting 
fraudulently  or  in  good  faith,    id. 

6.  But  an  act  of  a  director,  claimed  to  be  in  hostility  to  this  rule,  in  the  absence 
of  bad  faith  on  his  part,  cannot  be  avoided  without  a  restoration  to  him  of  what 
the  corporation  received.    Id. 

7.  Where  a  director  receives  the  property  of  the  corporation  as  collateral 
flecuritv  for  a  debt  honestly  due  him,  or  a  liability  Justly  incurred,  the  rule  has 
no  application,  as  the  payment  of  the  debt  or  the  discharge  of  the  obligation  is 
AD  essential  prerequisite  of  an  avoidance  of  the  transaction;  and  this  is  so 
whether  the  pledge  be  taken  for  a  present  or  a  precedent  debt.     Id. 

8.  The  director  of  a  railroad  corporation  cannot  purchase  its  bonds  below  par 
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except  on  peril  of  avoidance  by  the  courts  ui»on  application  of  the  oorpontion. 
Id. 

0.  But  as  he  may  be  the  lawful  holder  of  such  bonds,  knowledge  upon  the 
part  of  a  purchaser  from  him  for  value  and  in  good  faith  of  bonds  so  boo^t 
that  he  is  a  director,  does  not  put  such  purchaser  upon  inquiiy,  or  chaige  him 
with  constructive  notice  of  the  defect  in  the  title,    id. 

10.  Where,  however,  bonds  are  taken  from  a  director  in  pledge  for  a  pre- 
cedent debt,  the  pledgee  takes  no  better  title  than  his  pled^r,  and  they  are  sub- 
ject in  his  hands  to  any  defect  in  the  title  of  the  latter.    IcL 

11.  Under  the  provision  of  the  General  Railroad  Act  (sub.  10,  §  28,  chap.  140, 
Laws  of  1850)  authorizing  a  corporation  organized  under  it  to  borrow  moneys 
necessary  for  completing,  finishing  or  operating^its  road,  to  issue  and  dispose  of 
its  bonds  and  to  mortgi^  its  property  and  franchises  "to  secure  the  payment 
of  any  debt  contracted  for  the  purposes  aforesaid,"  a  railroad  corporation  may 
pledge  its  bonds  for  moneys  loaned,  and  also  as  security  for  a  precedent  debt 
incurred  for  monevs  borrowed  for  the  purposes  specified.    Id. 

19.  Upon  foreclosure  of  a  mortga^  given  to  secure  its  bonds,  a  holder  of 
bonds  so  pledged  as  collateral  is  not  Omited  to  proof  of  an  amount  nmply  equal 
to  the  amount  of  his  debt,  but  is  entitled  to  prove  the  whole  amount  of  his 
bonds,  and  to  share  in  the  distribution  accordingly  up  to  the  amount  of  his  debt. 
Id. 

IS.  The  L.  and  I.  Co.  by  its  charter  (§  5,  chap.  780,  Laws  of  1871)  is  author- 
ized to  "  advance  moneys  .  .  .  upon  any  property,  real  or  personal "  It 
discounted  a  note  secured  by  pledge  of  the  bonds  ot  a  railroad  corporation. 
ffM,  that  conceding  the  discount  was  in  violation  of  the  provision  of  the  statute 
against  unauthorized  banking,  and  so  the  note  was  void,  the  loan  and  its 
security  were  valid  and  could  be  enforced.    Id. 

14.  Where  the  president  of  a  railroad  corporation  received  the  notes  of  the 
corporation  secured  by  its  bonds  delivered  as  collateral  for  a  sum  due  him  upon 
his  salary,  ?iM,  tlut  such  a  debt  fairly  and  honestly  incurred  could  he  bo 
secured ;  and  that  he  was  entitled  to  prove  such  bonds.    Id. 

15.  Also  hM,  that  one  to  whom  bonds  were  pledged  as  security  for  an  indebt> 
edness  for  rent  of  offices  was  entitled  to  prove  them;  that  a  business  office  was 
essential  and  necessary  and  was  embraced  within  the  authority  to  issue  bonds. 
Id. 

16.  A  pledgee  of  certain  of  the  bonds  claimed  that  the  pledge  had  been  fore- 
closed bv  sale  at  auction  and  that  through  such  sale  he  became  the  owner;  the 
terms  oi  the  sale,  or  whether  before  sale  there<was  a  demand  of  payment  or 
notice  to  redeem,  did  not  appear.  Held,  that  as  no  right  to  sell  was  shown,  the 
holder  of  the  bonds  must  still  be  treated  as  pledgee.    Id. 

17.  Where  a  question  arises  under  a  Federal  law  and  respects  a  corporation 
created  by  its  authority,  the  rulings  of  the  Federal  courts  must  be  followed.  Id. 

18.  Accordingly  held,  that  the  decision  of  the  United  States  Supreme  Court, 
in  G.  M.  Co.  0.  Nat.  Bank  (96  U.  S.  64),  was  conclusive  here,  holding  that  a 
contract  of  loan  made  by  a  National  bank  was  valid  and  could  be  enforced 
although  violative  of  the  provision  of  the  National  Banking  Act  (U.  S.  R.  S., 
§  5200)  prohibiting  a  loan  to  one  individual  exceeding  one  tenth  part  of  the 
capital  of  the  bank.    Id. 

19.  The  consolidation  of  the  Houston  and  Great  Northern,  and  the  Inter- 
national Railway  companies,  was  unauthorized  and  wrongful  as  to  a  stockholder 
of  the  former  company  objectinjg  thereto,  and  the  same  having  been  consum- 
mated by  a  wrongful  appropriation  of  the  stockholder's  equitable  interest,  the 
consolidated  company  was  equitably  bound  to  him  therefor.  International, 
etc.,  R.  R.  Co.  «.  Bremond,  8d9. 

80.  The  two  railway  enterprises  differed  so  widely  in  tlieir  starting-points, 
and  the  region  of  country  to  be  traversed,  that  an  original  subscriber  to  the 
Houston  and  Great  Northern  Company  might  well  object  that  he  had  not  agreed 
to  or  authorized  sudi  a  union,  nor  dla  he,  by  failing  to  object  to  a  subsequent 
enlargement  of  the  charter,  which,  whether  it  actually  gave  such  power  or  not, 
did  not^  on  its  face,  purport  to  give  any  power  to  consolidate,  preclude  himself 
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from  objecting  to  a  coDBolidation  making  8o  fundamental  a  change  in  the  objects 
of  the  corporation.    Id. 

SI.  A  stockholder  in  a  railway  company  which,  against  his  protest,  has  been 
consolidated  without  authority  of  law  with  another  company,  by  the  action  of 
other  stockholders,  and  whose  equitable  interest  has  been  wrongfully  appro- 
priated by  the  consolidated  company,  cannot  maintain  an  action  for  the  injuiy 
against  the  directors  of  the  company,  as  such;  nor  are  the  directors  responsible 
to  the  corporation  for  a  consolidation  effected  by  act  of  the  stoddiolders.    Id. 

8S.  A  stockholder  in  a  railway  company,  against  whose  protest  a  consolidation 
wss  illegally  effected  by  the  company  with  another  railway  company,  delayed 
for  more  than  two  years  the  institution  of  proceedings  against  the  consolidated 
company  for  the  appropriation  of  his  equitable  interests:  Thdd,  that  while  the 
delay  might  preclude  him  from  enjoying  the  further  prosecution  of  the  con- 
solidated enterprise,  it  did  not  prevent  him  from  following  up  his  equitable 
interest  in  the  hands  of  a  corporation,  which,  by  appropriating  it  without 
authority,  became  equitabljr  bound  to  compensate  him  therefor.    Id. 

28.  A  nulway  company,  in  an  action  against  it  by  a  stockholder  for  wrongful 
conversion  of  his  interests,  is  not  precluded  by  the  erroneous  estimates  of  its 
offldals,  embodied  in  a  published  report,  from  showing  the  true  value  of  its 
assets.    Id. 

84.  The  act  of  January  12th,  1858  (Arkansas),  creating  the  Littie  Bock  and 
Napoleon  R  R  Co.,  is  a  public  act,  of  which  the  courts  will  take  judicial 
notice;  and  by  it  the  company  was  immediately  created  a  corporation;  and 
havinff,  in  good  faith,  commenced  the  construction  of  its  road  before  the 
adoption  of  the  constitution  of  1874,  its  charter  was  not  revoked  hy  section  1, 
Article  XIT.,  of  that  constitution.  Little  Rock,  etc.,  R.  R  Co.  «.  Little  Rock, 
etc.,  R  R  Co..  892. 

25.  Pending  a  suit  began  by  appellee  against  the  Waco  and  N.  W.  Ry.  Co., 
July  16,  1870,  the  Houston  and  Texas  C.  R  R  Co.  entered  into  a  contract  with 
the  former  road  to  aid  in  its  construction.  For  a  debt  thus  contracted  the  Waco 
and  K.  W.  R  R  Co.  was  sold  under  a  deed  of  trust  given  to  the  Houston  and 
T.  C.  R  R,  and  the  latter  road,  at  the  sale  in  February,  1878.  became  the  pur- 
chsser  of  the  property  and  franchises  of  the  Waco  and  N.  W.  R  R  After- 
wards, in  Hay,  1878,  an  act  of  the  legislature  was  passed  for  the  mercer  of  the 
two  roads,  making  the  sold-out  road  a  part  of  the  purchasing  roaa.  After- 
wards, in  January,  1877,  the  Houston  and  T.  C.  R.  R  was  made  a  party 
defendant,  charging  that  the  contract  between  the  roads  was  illegal,  fraudulent 
and  ultra  vires,  and  seeking  to  make  the  purchasing  road  liable  for  the  debts  of 
the  Waco  and  N.  W.  R  R    Hddr— 

1.  Ordinarily,  a  consolidated  corporation,  for  the  purpose  of  answering  for 
the  liabilities  of  the  old  corporations,  is  deemed  the  same  as  each  of  its  con- 
stituents, and  may  be  sued  under  its  new  name  for  their  debts  as  if  no  change 
had  been  made  in  the  name  or  organization  of  the  original  corporation;  but  this 
rule  is  restricted  to  voluntary  consolidations. 

2.  The  foundation  of  the  liability  of  a  consolidated  corporation  for  the  debts 
and  liabilities  of  the  constituent  corporations  must  rest  on  agreement,  either 
express  or  implied. 

8.  The  act  of  merger  was  not  passed  by  the  legislature,  or  accepted  in  con- 
templation of  an  agreement  between  the  companies,  but  because  the  trust 
sale  had  divested  the  Waco  and  N.  W.  R.  R  Co.  of  all  its  property  and  fran- 
chises, and  that  the  purchaser,  being  a  corporation,  needed,  for  that  reason  only, 
legislative  sanction  to  authorize  it  to  operate  the  road. 

4.  If  the  Houston  and  T.  C.  R  R  Co.  exceeded  its  powers  fn  acquiring  the 
property,  it  was  a  consummated  transaction  and  could  be  impeached,  if  at  all, 
lor  that  reason,  by  the  state  alone. 

5.  The  purchasing  road  by  its  contract  assumed  only  the  liabilities  created  by 
the  Waco  and  N.  W.  R  R  in  the  construction  of  its  road  after  its  first  contract 
was  made  with  the  Houston  and  T.  C.  R  R  Co. 

6.  That  the  act  of  merger  did  not  affect  the  rights  of  either  stockholders  or 
creditors. 
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7.  TlMi  bf  aecepUng  the  eooditioiM  of  the  ad  of  eonaolidalioii,  the  Honston 
and  T.  C.  R  R  Go.  dKi  not  subject  itself  to  pay  the  lialnlities  <tf  the  eold-ont 
rmd.    Houston  «.  T.  C.  R  R  Co.,  UL 

it.  The  Tezis  oonetitation  of  1866  did  not  pierent  the  f ranchiae  of  a  lailwaj 
eoinpany  from  being  mortgaged  and  aold  under  a  decree  of  f oredoanre,  or  bj  a 
trustee  empowered  to  aelL    Id. 

ST.  "An  act  to  promote  the  oonaolidation  of  the  QreenTille  and  Gohmibia 
R  R  Co."  Movided  in  ita  4th  section  for  a  wairer  of  the  lien  of  the  state  on  the 
Blue  Ridge  IL  R  property,  and  in  its  5th  aection  for  a  like  waiver  of  lien  upon 
the  property  of  the  OreenTille  and  Columbia  R  R  property,  and  in  its  7th 
aectioB  for  the  endoiaement  1^  the  conaolidaled  oompanies  of  the  bonds  of  the 
two  oompaniea  consolidating.  The  two  companies  not  having  consolidated, 
Mti,  that  the  act  never  took  effect    Gibbea  e.  Greenville,  etc.,  R  R  Co.,  460. 

M.  Where  an  act  of  the  general  assembly  provided  that  all  the  proper^  of  a 
nilraad  company  sliould  stand  pledged  and  mortgaged  to  the  state  tor  the  pay- 
ment of  certain  bonds  issued  oy  such  company,  and  guaranteed  by  the  stale, 
such  provision  oonstitnted  a  statuory  lien  for  the  benefit  of  the  UmdholderB  as 
well  as  the  stale,  which  no  subaeouent  statute  could  postpone.    Id. 

M.  Where  the  state  guaranteeo  the  bonds  of  the  company,  issued  in  excdtange 
for  outstanding  mortgage  bonds,  under  a  statute  which  provided  that  the  atate 
should  takn  ani  retam  possession  of  the  bonds  so  surrendered  in  exchange  as 
aecuiity  to  the  stale,  and  thereby  give  the  state  the  lien  under  the  firet  mort- 
gage until  all  the  bonds  now  secured  by  mortgage  shall  be  retired;  all  of  the 
mortnge  iMMida  not  having  been  surrendered  or  exchanged,  hM,  that  the  state 
couldf  aasert  the  lien  of  the  mortgage  bonda  so  held  by  her,  together  with  the 
coupons  thereto  attached,  aa  of  equil  rank  with  the  mortgage  bonds  not  ex- 
changed.   Id. 

to.  A  railroad  company  having  filed  a  suryey  of  a  route  over  which  another 
company  also  had  filed  a  survey,  having  held  such  other  company  out  as  Uie 
buikwr  of  the  track  over  such  route,  and  having  taken  the  benefit  of  a  contnuzt 
incident  to  the  laying  of  such  route,  made  in  the  name  of  such  other  company, 
cannot  repudiate  so<m  contract,  on  the  ground  that  itself  is  the  builder  of  saok 
road.    Coe  a.  Ddaware,  etc.,  R  R  Co.,  518. 

See  Stock. 

ofurfxnnm,  Sit. 

See  FUbadbto  asd  Fractkm,  S1-8A 


See  MmnciPAi.  Cobporatioh,  i,  5. 
See  NBQuesRCB.  10, 11,  47, 411. 
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See  HoKOAOS. 

PKf IMITHW,  POWnS  OF  AgPT  AJP  TEWm,  gia. 

See  Plbadihg  Aino  Practigb,  19. 

UPOT. 

A  nulway  company  obligated  itadf  to  locate  itadopot  at  the  nearaat  piac* 
ticable  point  within  one  mOe  of  the  court-house.    HM— 

1.  TImb  word  practicable  was  not  used  in  the  contract  aa  i^ynonymooa  with, 
poarible.    Wooteia  e.  International,  etc.,  R  R  Co.,  100. 

2.  The  road  was  only  bound  to  locate  its  depot  at  the  nearest  point  within  one 
mile  of  the  court-house,  at  which  it  could  be  done  at  a  reasonable  and  ordinaxy 
cost,  with  reference  to  all  the  circumstances  under  which  it  waa  to  be  d<Mie,  aacL 
in  view  of  the  objects  and  purposes  inducing  the  contract.    Id. 

See  Plbabihg  axd  Practicx,  2-i. 

BISXCm|140. 

See  CoBFOBJLTioir,  1-8.    Plbadihg  axd  P&acticb,  9. 
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See  OoBFoa^Tiov,  18. 

srm>sn>,  366. 

Bee  Stock,  1-14. 

eVASAVfD  OVi  140. 

See  CoBFoa^TioN,  & 

BOMIOZL,  lOS. 

See  PUBADiNO  Ain>  PBAoncB,  5,  6. 

xxissvT  Doxinr,  ii. 

1.  A  railroad  company,  authorized  by  its  charter  to  constnict  a  road  from  an 
incorporated  city  to  another  point,  accepted  an  ordinance  passed  by  the  ooundla 
of  said  city,  granting  it  a  rignt  of  way  up  to  a  certain  point  therein.  It  then 
built  its  track  up  to  that  point,  and  established  there  its  freight  and  passenger 
depots.  There  was  no  other  act  upon  its  ^rt  indicating  an  intentLon  to  fix  the 
terminus  at  that  point.    Western  renna.  K.  R  Co/s  Appeal,  191. 

8.  Held,  that  the  power  reposed  in  the  company  to  locate  and  establish  a 
terminus  had  not  been  exhausted,  and  that  it  might,  with  the  consent  of  the  city 
councils,  subsequently  extend  its  line  to  a  point  beyond  that  where  its  depots 
were  situate.    Id. 

8.  Independently  of  the  question  whether  the  company  had  fixed  Its  terminus, 
the  construction  of  the  new  track,  aboye  referred  to,  was  fully  authorized  by 
the  Act  of  April  4,  1808,  g  9  (P.  L.  62),  enabling  railroads  to  construct  such 
branches  from  their  main  lines  as  they  may  deem  necessary  to  increase  their 
business  and  accommodate  the  public.    Id. 

4.  The  construction  of  such  new  track  by  yirtue  of  an  ordinance  of  the  city 
councils,  whereby  certain  proyisions  were  made  as  to  its  location  and  grade, 
was  fully  authorized  by  the  Act  of  June  9,  1874  (P.  L.  d8d),  enabling  cities  to 
contract  with  railroad  companies  for  the  relocating,  changing  or  eleyating  of 
tracks  so  as  to  secure  the  safety  of  life  or  property,  and  promote  the  interests  of 
the  municipality.    Id. 

6.  The  land  of  a  railroad  company,  consisting  of  a  portion  of  a  disused 
public  canal  purchased  from  the  Commonwealth,  upon  which  no  tracks  are 
actually  laid  by  the  owner,  althou|[h  they  are  shortly  to  be  laid,  is  liable  to  be 
crossed,  by  the  tracks  of  another  railroad  company  in  such  a  manner  as  will  not 
interfere  with  the  use  thereof  by  the  owner  for  the  construction  of  a  railroad. 
Id. 

See  CoBFORATiON,  80.    Stbebt  Railway,  15. 

XKPLOyBE.  nr JUBIB8  BlSVLTOre  ntOX  act  of,  S88. 

See  NsoLiOEZfCE,  5,  7,  8,  12-14,  20,  22,  28,  89-48,  61,  62. 


See  MoBTOAOB,  16. 
See  Stock,  26.    RscBiyER,  10. 


BQin?]CDrT,  488. 

S8T0PFBL,  84,  888. 

KECXrTOB,  219. 

See  Plbadino  Ain>  Practigb,  22. 

BZTSVnOV  OF  nUCX.  191. 

See  mtmsRT  Doicain,  1-6,  8, 10, 14-16. 

TOBEieV  COBPOBATIOV,  266. 

See  Plbadino  and  Praotiob,  26.    Stock,  11,  12l 

FOBFEITUBX  OF  STOCK,  849. 

See  Stock. 

eiTABOIAV,  BieHT  TO  8UX  BT,  589. 

See  PLSAoma  and  Pbacticb,  88. 

nrjiniT  bt  act  of  employes, 

See  NEaLiOENCE,  5,  7,  8,  12-14,  20,  22.  88,  89-41,  48,  51,  62. 
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DTTEBSST,  DEFAULT  OF,  480. 

Bee  MoBTOAGB,  11-15. 


-imrDnro  of,  460. 


See  Bond,  4 

IBBEDXEMABLE  BOVS,  118. 

Bee  BoHD,  1,  2L 

jmUBDIGTIOV,  1. 

See  Regexysb,  6. 

LACHES,  809. 

See  CoBPOBATiON.  21. 

LAED  AOQiriBSD  SUBaQUBET  TO  XOBTeAOE,  608. 

See  Mortgage,  17. 

LEA8E,88. 

See  Rbceivek,  8-10. 

LIABILITY  OF  OFFIGEB, 

Bee  DisECTOR. 


-OF  STATE  FOB  ACTS  OF  BECBIYEB,  86. 

See  Rbceiyeb,  11. 


LIEE,400. 

LOCATIOE  OF  DEPOT,  100. 


Bee  MOBTGAGB. 

See  Dbpot,  1. 


LOOEOUT  OE  TBAIE,  562. 

See  Negligencb,  18,  22,  24  52. 

XASTEB  AEB  SEBYAET. 

1.  Plaintiff  was  injured  by  the  breaking  of  the  rope  of  a  derrick,  while  assist- 
ing in  discharging  ore  from  his  boat  to  the  defendant's  cars.  It  did  not  appear 
that  the  derriclLB  were  used  for  defendant's  benefit;  that  its  ofllcers  had  any 
control  over  them,  or  that  it  furnished  the  rope.  It  appeared  that  for  a  long 
time  the  derrick  was  under  the  control  of  M.  &  Co.,  who  employed  the  men 
who  discharged  the  cargo.  Heldt  that  defendant  was  not  liable.  Derrenbacher 
t,  Lehigh,  etc.,  R.  R.  Co.,  628. 

2.  A  railway  is  not  liable  to  its  employees  as  an  insurer  for  injuries  caused  by 
defective  implements  it  may  furnish  them,  if  all  proper  precautions  be  taken  to 
see  that  they  are  reasonably  safe  and  strong.  Qalveston,  etc.,  R  R  Ck>.  e.  Del- 
ahunty,  62^ 

S.  iNegligence  in  a  corporation  in  the  performance  of  its  duty  to  its  employees 
to  f urnisn  them  safe  and  suitable  implements,  is  a  fact  to  be  established  for  the 
jury.  But  when  the  injury  complained  of  is  traced  to  defective  implements  fur- 
nished by  the  master,  whether  any  further  evidence  of  negligence  is  necessary, 
until  it  is  shown  by  the  master  that  reasonable  care  was  exercised  in  their  selec- 
tion, qusere?    Id. 

4.  To  require  a  reversal  of  a  judgment  in  the  Supreme  Court  because  of  error 
in  a  charge,  it  must  be  a  material  error,  to  the  prejudice  of  the  party  complain- 
ing of  it.  When  it  is  manifest  that  an  erroneous  charge  operated  no  injury,  or 
where  no  other  conclusion  than  that  arrived  at  by  the  jury  can  be  legitimately 
deduced  from  the  facts,  the  Supreme  Court  will  refuse  to  xeyerse  the  Judgment. 
Id. 

5.  A  party  who  made  no  complaint  of  a  chaige  at  the  trial,  but  apparently 
acquiesced  m  it,  should  be  raquired  to  make  a  more  conclusive  showing  that  his 
rights  had  been  prejudiced  by  it,  than  would  be  required  of  one  who  exercised 
yigilance  in  protecting  his  interests,  and  objected  at  the  right  time.    Id. 

6.  Plaintiff  was  a  brakeman  in  the  service  of  the  defendant  railroad  company, 
nud  while  coupling  cars  was  injured.  EM,  that  he  assumed  the  risks  and 
dangers  incident  to  the  service,  and  could  not  recover  compensation  for  any  ao- 
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cidental  injury :     Jleld  further,  that  the  engineer  and  brakeman  operating  a  train 
are  fellow-servants.    Nashville,  etc.,  R  R.  Co.  v.  Wheeler,  688. 

7.  When  one  enters  into  the  employ  of  another,  he  assumes  and  is  presumed 
to  have  coniracted  with  reference  to  ull  the  risks  and  hazards  ordinarily  incident 
to  the  employment;  and  the  master  is  not  liable  to  him  for  injuries  resulting  from 
an  accident  which  he  might  not,  by  ordinary  care  and  diligence,  have  prevented. 
The  same  rule  applies,  also,  to  perils  and  risks  not  incident  to  the  service,  of 
which  the  servant  has  notice,  unless  he  has  been  induced  to  accept  the  service 
by  the  promise  of  the  master  to  remove  the  cause,  and  he  has  failed  to  do  so. 
Little  Rock,  etc.,  R  R.  Co.  t.  Duffy,  688. 

8.  The  master  is  not  Uable  for  an  iojury  to  his  servant,  caused  by  the  negli- 
gence of  a  fellow-servant  engaged  in  tiic  same  business,  if  there  be  no  negligence 
in  the  appointment  of  the  latter,  or  in  his  retention  after  notice  of  his  incompe- 
tency.    Id. 

9.  The  question  of  negligence  is  a  mixed  one  of  law  and  fact,  in  the  determi- 
nation of  which  it  is  to  be  considered  whether  un  act  has  been  done  or  omitted, 
and  also  whether  the  doing  or  omission  of  it  wus  a  breach  of  legal  duty.     Id. 

10.  There  is  no  implied  warranty  on  the  part  of  the  master  that  the  tools  fur- 
nished his  servant  are  sound  ana  lit  for  the  purposes  intended.  He  is  only 
bound  to  use  proper  care  in  providing  theuL    Id. 

11.  That  a  master  might  have  known  by  the  use  of  ordinary  care  and  diligence 
that  a  tool  furnished  his  servant  for  use  was  defective,  is  not  sufflclcnt  to  make 
him  liable  for  the  injury  resulting  from  its  u&e,  irrespective  of  any  probability 
of  harm  or  danger  in  using  it.    Id. 

12.  A  master  does  not  warrant  the  safety  of  his  servants,  but  is  under  an  im- 
plied contract  to  adopt  and  maintain  suitable  instruments  and  means  with  which 
to  carry  on  the  business  in  which  tliey  are  employed,  so  that  they  can  perform 
their  duties  safely  and  without  exposure  to  dangers  which  do  not  come  within 
the  reasonable  scope  of  their  employment.  Green,  etc.,  R  R  Co.  v.  Bresmer, 
647. 

13  A  servant  will  be  deemed  to  have  assumed  all  risks  naturally  and  reason- 
ably incident  to  his  employment.    Id. 

14.  Where  a  servant  is  injured  in  the  ordinary  course  of  his  emplo3rment,  after 
having  had  a  fair  opportunity  to  become  acquainted  with  the  risks  naturally  and 
reasonably  incident  tiiereto,  he  will  be  deemed  to  have  contracted  to  submit  to 
aucb  risks,  and  has,  therefore,  no  right  of  action  against  his  master  for  the  injury 
done  him.    Id. 

16.  A.,  who  was  employed  as  an  hostler  by  a  street-car  company,  received  an 
Injury  from  the  kick  of  a  vicious  mare,  while  engaged  in  grooming  her  as  was  his 
duty.  The  fact  of  the  mare's  being  vicious  was  known  by  A.,  by  other  em- 
ployees of  the  company,  and  by  the  officers  thereof.  A.  had  once  before  been 
kicked  by  the  same  mare,  but  had  not  asked  to  have  her  taken  from  under  his 
care.  At  the  time  of  the  accident  A.  was  not  usine  a  strap  which  he  ordinarily 
used  when  grooming  the  mare  to  prevent  her  from  Kicking.  In  an  action  by  A. 
aeainst  the  company  to  recover  damages  for  the  injury  done  him,  held,  that  the 
plaintiff  was  not  entitled  to  recover.    Id. 

16.  In  an  action  against  a  street-car  company  for  an  injury  occasioned  by  the 
kick  of  a  vicious  mare  belonging  to  the  company  defendant,  evidence  is  admis- 
sible in  order  to  show  that  the  company  knew  of  the  vicious  character  of  the  an- 
imal, that  the  stable  boss  was  possessed  of  such  knowled|[e,  and  had  had  a  con- 
Tcrsation  with  the  superintendent  of  the  company  relative  to  the  sale  of  the 
mare.    Id. 

17.  A  servant  of  a  railway  company,  to  recover  of  the  company  for  a  personal 
injury  growing  out  of  alleged  negli£[ence  on  the  part  of  the  company,  must  have 
used  ordinary  care  on  his  part,  considering  his  surroundings — that  is,  such  care 
as  a  man  of  ordinary  prunence  would  usually  exercise  under  the  same  or  like 
eircmmstances.    Wabash,  etc.,  R.  R  Co.  «.  iTlliott,  651. 

li.  It  is  not  the  province  of  the  circuit  court  to  determine,  in  an  action  to  re- 


coTcr  for  an  injuiy  occasioned  by  the  alleged  negligence  of  the  defendant,  what 
circumstances  will  be  sufficient  to  charge  a  plaintiff  with  wa 


—  — , 

want  of  ordinary  care. 
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nnd  thus  preTent  a  recovery  by  him.  Therefore,  an  inBtmction  which  direds 
the  Juiy,  in  subetance,  wiiat  circumstances  will  diow  or  constitute  a  want  of  or- 
diniury  care  in  the  plaintiff,  is  properly  refused.    Id. 

See  Nboligsncb,  4,  6,  9,  18. 

XATniAL,  PVBGEASE  OF,  114. 

.   See  Pleading  and  Practicb,  9. 

MnroB,  nrjvBT  to  while  ih  beeyios  of  eaueoao,  saa 

See  Nbolioencs,  2-^,  7. 
XOETOAeS. 

1.  An  issue  of  bonds  secured  by  a  first  mortgage  and  issued  for  the  purpose  of 
taking  up  others  of  a  prior  issue,  was  larger  than  necessary  for  that  purpose.  la 
a  suit  brought  by  holoers  of  a  second  mortgage  to  foreclose  their  mortgage,  hdd, 
tbas  such  surplus  bonds,  whether  actually  out  and  in  the  hands  of  lx>Da*fide 
holders  when  the  second  mortgage  went  into  effect,  or  issued  afterwaids  for  the 
first  time,  as  coUatenil,  to  secure  a  debt  contracted  at  the  time  they  were  thus 
pledged — ^in  either  case,  they  were  secured  by  such  first  mortgage  equally  with 
tho»e  applied  to  the  purpose  of  the  issue,  even  though,  in  the  second  case,  such 
pledgee  nad  if uU  knowledge  of  all  the  facts.  Clafiin  v.  South  Carolina  R  R 
Co.,  281. 

S.  Construing  the  language  of  the  instrument  with  reference  to  the  sarround- 
ing  circumstances  and  the  subject-matter  of  the  contract,  hM,  first  mort|Ege 
bonds  remaining  unissued  in  the  hands  of  the  company,  and  those  which  after- 
wards came  into  their  hands  by  purchase,  without  the  intention  of  retiring 
them,  could  be  issued,  sold,  and  transferred  by  the  company,  after  the  date  oi 
the  second  mortgage,  so  as  to  carry  a  lien  under  the  first  mortgage.    Id. 

8.  A  second  mortgage,  made  to  secure  the  payment  of  an  issue  of  8000  bonds, 
of  $5000  each,  recited  that  the*  proceeds  thereof  were  "  to  be  applied  exclusively 
to  the  extinguishment  of  the  floating  debt  and  the  retirement  of  unsecoied 
bonds."  The  manner  of  effecting  this  extinguishment  was  not  provided  for, 
further  than  by  authorizing  the  president  of  the  company  to  sell  the  bonds  at 
not  less  than  80  per  cent  which  might  be  for  one  third  cash  and  two  thirds  in 
unsecured  bonds,  at  not  less  than  80  per  cent.    SM : 

(1)  In  a  controversy  between  bondnolders,  that  bonds  of  this  issue,  even  if 
pledged  as  collateral  upon  an  extension  or  renewal  of  the  floating  debt,  or  to  se- 
cure notes  ffiven  in  payment  of  unsecured  bonds,  were  regularly  issued  and  prop- 
erly appliea. 

$)  Directors  acting  in  good  faith  for  the  best  interests  of  the  company  are  en- 
titled to  the  same  rights  as  other  creditors. 

(8)  Outstanding  unsecured  bondholdera  are  not  entitled  to  participate  in  tbe 
security  of  the  second  mortgage  without  first  complying  with  the  terms  dictated 
by  the  company. 

(4)  Bonds  purchased  by  the  company  with  the  proceeds  of  second  moitgsge 
bonds  should  be  delivereia  up  and  cancelled. 

(5)  An  attachment  regularly  issued  in  the  State  of  Georgia  is  superior  to  the 
lien  of  a  mortgage  defectively  recorded.    Id. 

4.  On  May  1st,  1871,  three  railroad  companies  that  were  associated  together 
for  the  purpose  of  building  and  running  their  several  roads  as  one  continuous 
line,  executed  a  mortgage  deed  of  their  several  roads  and  of  all  tbe  personal  prop- 
erty and  income  thereof,  together  with  all  their  corporate  rights,  in  trust,  to  se- 
cure the  payment  of  their  joint  bonds  to  the  amount  of  $2,^,000.  The  bonds 
were  executed,  and  sold  or  pledged.  On  April  1,  1874,  the  same  companies  ex- 
ecu  ted  a  second  mortea^  oi  the  same  property  to  the  same  trustees,  to  secure 
the  payment  of  their  joint  bonds  to  the  amount  of  $1,770,000.  Bonds  to  tbe 
amount  of  about  $126,000  were  issued  thereunder.  On  January  1, 1875,  those 
companies,  with  others,  executed  a  mortgage  of  all  the  property  of  their  several 
roads,  including  the  property  conveyed  by  tlie  previous  mortgages,  to  other  trus- 
tees, in  trust,  to  secure  the  payment  of  their  joint  bonds  to  the  amount  of 
$9,500,000.  Bonds  to  the  amount  of  about  $80,000  were  issued  thereunder. 
Qn  July  18, 1876,  the  proceeds  of  all  the  bonds  so  issued  being  expended,  sod 
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the  companies  being  insolvent  and  still  iQ  need  of  fonds  to  complete  their  roads^ 
the  first-mentioned  companies  executed  a  fourth  mortfl;age  of  the  property  con- 
veyed by  the  first  mortgage  to  one  of  the  trustees  in  the  first  and  second  mort- 
eBces,  in  trust,  to  secure  the  payment  of  their  Joint  bonds  to  the  amount  of 
1500,000.  That  mortgage  proviaed,  among  other  things,  that  no  bonds  should 
be  issued  thereunder  until  holders  of  the  first-mortgage  bonds  to  the  amount  of 
$1,800,000  had  first  signed  an  agreement  whereby  they  should  severally  agree 
that,  for  the  purpose  of  completing  the  roads  and  paying  the  interest  on  certain 
debts,  said  com]mnies  might  issue  such  bonds,  "to  be  denominated  preference 
bonds,"  which  should  constitute  and  be  a  lien  "on  the  property  conveyed  by 
such  mortgage  prior  to  the  bonds  held  by"  the  several  signers  thereof.  Such  an 
agreement  was  signed  by  holders  of  first-mortgage  bonds  to  the  amount  of  about 
$1,870,000.  A  bni  was  brought  bj  the  trustee  under  the  last  mortgage  for  a 
foreclosure  thereon;  and  a  cross-bill  was  brought  by  the  trustees  under  the  first 
mortgage  for  a  foreclosure  thereon.  Both  bills  prayed  for  a  settlement  of  priorities, 
and  for  general  relief.  Held,  that  the  agreement  operated  an  equitable  mortgage  or 
pledge  of  the  interest  under  the  first  mortgage  of  those  who  signed,  as  security 
for  the  payment  of  the  preference  bonds;  out  that  it  in  no  way  affected  the  in- 
terest, or  the  priority  of  the  lien,  of  those  who  did  not  sign.  Poland  «.  Lamoille, 
etc,  K  R.  €k>.,  408. 

5.  Each  mortgage  provided  that  until  default  in  payment  of  bonds  or  interest 
thereon  or  default  in  regard  to  something  by  them  agreed  to  be  done,  etc.,  the 
mortgagors  should  have  possession  of  Uiefr  roads  and  take  the  income,  etc. , 
thereof,  but  that  in  case  of  default  for  four  months  after  demand,  and  on  re- 
quest of  certain  bondholders,  the  trustee  or  trustees  therein  named  should  take 
possession  of  the  roads,  and  operate  the  same,  and  take  the  income  thereof,  and 
pay,  first,  the  expenses  of  operating,  etc.  Default  was  made  in  the  payment  of 
interest  on  the  bonds,  but  none  of  the  trustees  took  possession.  But  one  of  theuL 
filed  a  bill,  as  aforesaid,  alleging  that  the  roads  were  largely  indebted  to  many 
persons  who  were  not  secur^^  and  that,  if  they  remained  In  the  hands  of  the 
mortgagors,  all  the  income  and  personal  property  thereof  would  be  taken  for  the 
payment  of  such  debts,  and  diverted  from  the  payment  of  interest  on  the  bonds; 
and  praying  that  all  the  bondholders,  companies  and  trustees  be  made  parties, 
and  that  receivers  be  appointed  to  operate  the  roads  under  order  of  court  until 
final  decree  should  be  made.  Receivers  were  accordingly  appointed.  Those 
who  before  the  appointment  of  receivers  had  sold  oil  to  the  mortgagors  for  use 
in  operating  the  roads,  and  had  performed  services  for  them  as  mechanics  for 
like  purposes,  thereupon  filed  a  cross-bill  alleging  their  debts,  and  praying  that 
an  account  be  taken  thereof  and  of  all  like  debts  due  to  others  who  might  come 
in,  etc.,  that  the  receivera  be  ordered  to  pay  them  out  of  the  income  of  the  roads, 
and  forbidden  to  pay  any  portion  of  the  income  to  bondholders  until  they  had 
paid  Uiem,  and  that  their  debts  be  decreed  to  be  a  first  lien  on  all  income,  fur-- 
niture,  cara,  engines,  etc.  HM,  that,  as  the  orators  in  the  cross-bill  were  seek- 
ing as  a  class  to  enforce  a  common  right  against  a  common  fund,  they  had  prop> 
er  standing  in  court,  and  the  bill  was  not  multifarious:  that  under  ss.  101, 102, 
c  28,  Qen.  8t8.,  the  orators  in  the  cross-bill  had  a  legal  right  to  attach  the  chat- 
tel property  of  the  companies,  to  which  the  liens  of  bonaholdere  were  subordi- 
nate; that  the  appointment  of  receivers  altered  no  existing  right,  as  the  receiv- 
ers held  for  all  interested  parties,  the  orators  in  the  cross-bill,  as  well  as  the 
bondholdera;  that  the  court,  having  taken  jurisdiction,  would  retain  the  cause 
for  final  determination  of  all  questions  arising  on  the  claims  of  any  interested 
party;  and  that  the  receivera  should  be  made  chargeable  as  holding  the  chattel 
property  subject  to  such  crediton'  rights.    Id. 

6.  Each  mortgage  was  upon  trust,  among  other  things,  that  until  default,  and 
while  the  mort^igora  rem&mcd  in  possession  and  operated  the  roads  and  took 
the  income,  as  i^oresaid,  they  should  apply  the  Income  "to  the  payment  of  the 
current  expenses  of  the  road  ...  or  dispose  of  the  same  for  the  lawful  uses"' 
of  the  mortgagors.  The  net  earnings  were  in  part  expended  in  making  new 
road  to  the  enhancement  of  the  value  of  the  mortgaged  property;  and  the  chat- 
tels of  the  several  roads  were  lessened  in  value  by  use  in  the  making  of  income. 
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space  for  engine  and  car  houses  and  other  nflroad  aooommodations*  to  which 
the  company  at  the  time  of  the  purchase  had  a  right  and  expected  to  build  their 
road;  and  such  incombrance  will  continue  thou|pi  the  road  is  not  built  to  such 
land,  and  the  right  to  use  them  in  direct  connection  with  the  road,  without 
further  legislative  authority,  has  expired.  The  case  of  a  railroad  holcfing  more 
property  for  its  own  purposes  than  its  present  needs  demand  is  entirdy  differ- 
ent from  one  in  whicn  the  company  buys  other  property  distinct  from  Uie  road 
or  its  appurtenances,  not  intenaed  or  necessarr  for  the  present  or  prospective 
exercise  of  its  franchise,  and  therefore  not  within  the  purview  of  the  mortgage. 
Hamlin  e.  European,  etc.,  R  R.  Ck>.,  604. 

18.  The  mortgage  attached  to  the  right  to  a  deed  of  such  lands  under  contract 
and  continued  to  attach  to  it  as  the  right  grew  in  value,  whether  the  increised 
value  arose  from  payments  and  improvements  made  by  the  con^Mmy  or  by  a 
new  consolidated  company  which  took  the  entire  property  and  assumed  the 
debts  of  the  first  company.    Id. 

19.  The  interest  conveyed  by  an  assignment  to  secure  the  assignee  against  loss 
from  liabilitv  as  an  indorser  is  commensurate  only,  in  degree  and  duration,  with 
the  liability  it  secured.    Id. 

M.  When  a  mortgage  is  given  bv  a  railroad  company  on  its  franchises  and  on 
its  roads  to  be  thereafter  built,  and  a  branch  road,  not  in  contemplation  at  the 
date  of  such  encumbrance,  is  afterwards  laid  and  built,  such  bnuicb  road  will 
pass  under  such  mortsa^  subject  to  the  burdens  put  upon  it  by  the  companv 
m  the  course  and  as  incidents  of  its  acquisitioa.  Coe  e.  Delaware,  etc,  R.  K. 
Co.,  514. 

91.  The  complainant  was  the  holder  of  a  first-mortgage  bond  of  the  defendant^ 
and  agreed  to  come  in  under  a  plan  to  reorganize  the  £fendant  by  force  of  the 
statute;  the  bill  alleged  that  the  defendant,  as  reorsanized,  was  about  to  issue 
to  the  other  holders  of  such  first-mortgage  bonds,  its  own  bonds,  but  did  not 
show  that  such  new  bonds  were  to  be  secured  bv  a  mortgage.  EM,  that  such 
statesments  did  not  lay  a  ground  for  equitable  jurisdiction.  Midland  R.  R  Co. 
«.  Hitchcock.,  639. 

99.  But  as  the  bill  alleged  that  defendant  would  not  disclose  to  complainant 
what  the  plan  of  reorganization  was,  hM,  further,  that  the  right  of  such  dis- 
covery laia  a  sufficient  foundation  to  the  suit.    Id. 

Bee  BoHD,  4;  Ooairm'UTiONAi*  L^w,  9;  Cobf(»ultioh,  19-99;  Rbgbivxb,  8- 

10,14. 

XUnoIPAL  0OSPO1UTIOV. 

1.  The  power  in  a  municipal  incorporation  to  make  contracts  and  expendi- 
tures carries  with  it  the  implied  power  to  incur  indebtedness,  and  to  issue  proper 
obligations  therefor.    Hopper  v,  Crovington,  961. 

9.  But  mictL  implied  power  does  not  confer  upon  It  authority  to  issue  com- 
mercial security  bearing  all^the  incidents  of  commercial  paper.    Id. 

9.  When  a  municipuity*or  its  officers  are  invested  with  authority  to  issue 
bonds  and  to  decide  whether  the  condition  exist  under  which  a  spMial  enact- 
ment authorizes  the  issue  of  such  securities,  and  such  officers  issue  bonds  recit- 
ing the  e^tence  of  the  necessary  conditions,  the  recital  is  itself  a  condition 
whi(^  is  conclusive  against  the  municipality  in  favor  of  a  bona-fide  holder.    Id. 

4.  But  in  a  suit  on  a  coupon  where  a  copy  of  the  bond  txom  which  it  was 
detached  is  not  made  a  part  of  the  complaint;  or  where  the  complaint  does  not 
contain  any  allention  as  to  the  bond's  tenor  and  effect,  the  purpose  of  its  issue, 
or  the  authority  for  it,  the  complaint*  is  bad  on  demurrer.    Id. 

6.  There  is  no  presumption  that  the  bond  from  which  the  coupon  was  cut  was 
issued  in  pursuance  of  an  act  of  the  legislature,  and  that  all  the  necessary  con- 
ditions requisite  to  its  issue  had  taken  place  previously  thereto,  where  such 
bond  does  not  contain  a  recital  of  the  conditions  necessarily  precedent  to  its 
issue.    Id. 

See  ExorEKT  DoiCAm,  1-6;  Stbebt  Railway,  1-10. 
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1.  A  lad  who  was  employed  by  a  coal  dealer  was  eii|B;aged  in  unloading  cars 
standing  upon  a  siding  constructed  by  the  dealer  upon  his  own  land.  By  reason 
of  the  neglect  of  tlie  railroad  employees  to  change  the  switch  leading  to  the 
siding  from  tlie  miiin  track,  several  cars  were  propelled  from  the  mam  track 
upon  the  siding,  and  colliding  with  the  cars  on  wliich  the  lad  was  employed,  he 
received  injuries  from  which  he  lost  his  leg.  In  a  suit  against  the  railroad  com- 
pany for  damages,  hM^  that  the  lad  was  employed  on  or  about  the  company's 
road  within  the  very  terms  of  the  Act  of  April  4th,  1868,  and  could  not  recover. 
CummiDsv.  Pittsburg,  etc.,  R  R  Co.,  5d4. 

S.  In  a  suit  for  damages  against  a  railway  company  by  a  mother  for  killing 
her  minor  son,  whilst  in  its  employment  as  a  brakeman,  the  court  excluded  her 
testunony  to  the  effect  that  she  remonstrated  with  the  son  about  his  actine  as 
bral&eman,  and  also  her  answer  to  a  question  asking  her  what  she  said  on  Uiai 
subject.    HM— 

1.  The  mother  having  already  testified  that  she  had  not  at  any  time  consented 
to  his  employment,  what  she  said  to  him  wduld  have  been  immaterial  as  to  the 
fact  of  consent,  and  inadmissible  to  charge  the  companv  with  notice  of  her 
objection,  because  not  made  in  the  presence  or  with  the  knowledge  of  any  of 
its  officers. 

2.  If  the  issue  had  extended  to  her  entire  conduct  during  the  employment, 
and  the  inference  reasonably  drawn  therefrom,  the  fact  of  her  remoustrance 
vith  the  son,  aud  the  manner  thereof,  would  have  l)een  proper  as  explanatory 
of  her  conduct.    Hamilton  t.  G.  H.,  etc.,  R  R  Co.,  528. 

8.  A  railway  company  contracted  with  a  boy  fifteen  years  old  for  his  services 
as  brakeman  on  its  railway  without  the  consent  of  the  motiier,  his  only  living 
parent.    BM— 

1.  The  employment  was  a  wrong  done  the  mother. 

3.  Unless  the  boy  had  sufilcient  discretion  to  comprehend  and  guard  asainst 
the  dangers  of  the  emplovmeut,  when  fully  explained  to  him,  as  they  should 
have  been,  the  contract  with  him  would  not  place  him  in  the  position  of  an  em- 
ployee or  preclude  a  recovery  for  injuries  suffered  from  the  negligence  of  oo- 
employees.    Id. 

4.  Though  a  minor  may  be  of  sufficient  age  and  discretion  to  justify  his  em- 
ployment as  a  brakeman,  whether  he  could  be  thus  properly  employed  or  not 
IS  a  question  for  the  jury.    Id. 

5.  in  an  action  by  a  ndnor,  seven  years  old,  against  a  railroad  company,  to 
recover  damages  for  an  inlury  alleged  to  have  been  occasioned  by  the  negligence 
of  defendant's  servants,  plaintiff  offered  to  prove  that  he  being  on  a  sand-car 
standing  on  a  switch  within  the  city  limits,  the  car  was  moved  a  few  yards,  and 
that  while  the  car  was  in  rapid  motion  the  conductor  ordered  him  off,  in  obeying 
which  order  the  plaintiff  was  injured: 

Held,  that  the  plaintiff  being  a  trespasser,  the  offer  did  not  contain  any  evi- 
dence of  negligence  on  the  part  of  defendant,  and  that  therefore  the  same  was 
properly  rejected.    Caulev  «.  Pittsburg,  etc.,  R  R  Co.,  5$8. 

6.  An  offer  to  prove  a  fact  which  can  only  exist  by  the  suspension  of  natural 
laws  should  not  be  received.    Id. 

7.  An  eight-year-old  boy  trespassing  upon  the  premises  of  a  raUroad  company 
cot  on  the  step  of  the  engine  and  was  ordered  off  by  the  fireman,  and  as  he 
Jumped  off  he  fell.  The  locomotive  was  started  at  that  moment  and  the  tender 
passed  over  his  arm.  He  was  a  boy  of  more  than  average  intelligence,  and  had 
been  warned  against  going  on  the  premises  or  riding  on  the  engine.  Heldf  that 
the  railway  could  notbe  neld  liable  for  the  injury  without  uiowing  that  the 
engineer  or  other  servants  of  the  company  in  charge  of  the  locomotive  knew 
that  the  child  was  in  the  way,  or  that  tney  had  been  reckless  or  negligent  in  the 
management  of  the  ennne,  or  could  have  anticipated  the  injury.  Chicago,  etc., 
B.  R  Co.  V.  Smith,  6oo. 

8.  The  removal  of  trespassers  from  the  cars  is  within  the  implied  authority  of 
the  company's  servants  on  the  train,  and  the  fact  that  they  acted  illegally  in 
removing  a  party  while  the  train  was  in  motion  does  not  exonerate  tiie  company. 
Hofhnan  v.  K.  Y.,  etc.,  R  R  Co.,  687. 
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0.  Id  an  action  by  a  parent  affainst  a  railroad  comptnj  far  negligently  caadng 
the  death  of  his  infant  cliild,  he  is  entitled  to  recover  on]}r  for  the  pecuniary 
injury  he  has  suBtained.  The  proper  measure  of  damages  is  the  yalue  of  the 
child  s  services  from  the  time  of  the  injury  until  he  would  have  attained  his 
majority,  taken  in  connection  with  his  prospects  in  life,  less  his  support  and 
maintenance.  To  this  may  be  added,  in  proper  cases,  the  expense  of  care  and 
attention  to  the  child,  made  neoessanr  by  tne  mjury,  funeral  expenses  and  medi- 
cal services.    Pennsylvania  Co.  v.  Lilly,  540. 

10.  In  such  action,  to  enable  the  parent  to  recover  full  damages  for  the  services 
of  the  diild  during  his  minori^,  such  damages  must  be  specially  aveiied  and 
demanded  in  the  complaint    la 

11.  Where,  in  such  case,  the  complaint  did  not  aver  and  demand  damages  for 
the  loss  of  the  future  services  of  the  child,  and  there  was  no  evidence  tending 
to  show  a  loss  of  such  services  to  the  parent,  a  verdict  assessing  his  damages  at 
$1,800  is  excessive.    Id. 

IS.  Where  a  fact  is  established  in  a  cause  by  evidence,  the  jury  may  properly 
be  allowed  to  draw  therefrom  such  inferences  as  are  logically  dedudbie  from  it 
Thus  if  it  be  shown  that  the  driver  of  a  car  was  asleep  or  intoxicated  at  the 
time  of  an  accident,  a  presumption  of  negligence  would  properly  arise.  But  the 
fact  from  which  such  inference  is  to  be  £awn  must  first  be  established.  It  wiU 
not  do  to  presume  that  he  was  in  that  condition  from  some  remote  fact  in  no 
way  connected  with  tiie  case,  and  upon  this  presumption  base  the  additional 
presumption  of  his  negligence.  A  presumption  should  always  be  based  upon  a 
fact,  and  should  be  a  reasonable  ana  natural  deduction  from  that  fact  Pnila., 
etc.,  Rv.  Ck>.  V,  Henrice,  544. 

IS.  A  child  of  tender  years  was  injured  by  a  passenger  railway  car.  The 
court  permitted  plaintifCs  to  ask  a  witness  how  many  hours  the  drivers  and  con- 
ductors on  the  railway  were  employed  each  day,  for  the  purpose  of  showing 
that  the  driver  of  the  car  which  injured  the  child  was  physically  unable  to  dis- 
charge his  duty  at  the  time  of  the  accident    Held,  that  this  was  error.    Id. 

14.  The  court  charged^at  if  the  driver  saw  the  child  in  the  street  approach- 
ing the  car,  and  in  such  ^se  proximity  that  it  might  reach  the  track  before  the 
car  passed,  it  was  negligence  on  his  part  not  to  stop.  EM,  that  this  was  error; 
that  the  standard  of  duty  in  such  a  case  was  a  shifting  one  and  for  the  jury.    Id. 

15.  Negligence  in  injuries  inflicted  by  railroad  trains  upon  individuals  is  a 
question  that  depends  upon  the  circumstances  and  can  rarely,  if  ever,  be  abso- 
lutely defined  as  matter  of  law;  and  in  determining  whether  there  has  been 
negligence  all  the  circumstances  must  be  considered  together.  Marcott «.  Mar- 
quette, etc.,  R.  R.  Co.,  548. 

16.  The  care  required  of  all  persons  doing  business  involving  danger  must  be 
such  as  is  reasonably  calculated  to  avoid  serious  consequences  therefrom,  so 
that  if  there  are  such  consequences  they  may  be  considered  as  accidental  only. 
Id. 

17.  In  an  action  for  negligent  injury  negligence  which  did  not  contribute  to 
the  injury  need  not  be  regarded. 

18.  The  lookout  upon  a  locomotive  must  be  as  efficient  as  the  circumstances 
require,  and  especially  so  when  the  chances  of  access  to  the  track  are  greater 
than  usual.    Id. 

19.  It  is  a  question  for  the  jury  whether  a  special  train  can  be  run  without 
negligence  at  such  a  speed  as  to  make  it  difficult  to  check  its  speed  within  a 
reasonable  time  and  distance.    Id. 

50.  A  railroad  train  ran  over  a  child  on  the  track.  It  appeared  that  there 
were  visitors  in  the  cab  of  the  engine,  and  that  the  presence  of  strangers  with- 
out leave  was  prohibited  by  rule.  Held,  that  it  was  proper  for  the  jury  to  con- 
sider the  fact  with  other  circumstances  as  bearing  on  the  question  of  negli- 
gence.   Id. 

51.  Where  a  child  two  years  old  strays  away  from  his  home,  without  the 
knowledge  or  consent  of  his  parents,  and  eoes  upon  a  railroad  track,  which  is 
about  100  feet  from  his  home,  and  within  Uiree  minutes  after  leaving  his  home 
is  injured  by  a  car,  belonging  to  the  railroad  company,  running  over  bim,  held. 
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that  it  cannot  be  said,  as  a  matter  of  law,  that  the  failure  of  the  parents  to  keep 
the  child  awa^  from  the  railroad  track  was  per  se  culpable  negligence  contribu- 
ting to  the  injury.    Smith  v.  Atchison,  etc.,  R  R  Co.,  554. 

&.  Where  a  railroad  track  is  constructed  in  a  populous  neighborhood  near  a 
city,  and  children  and  others  often  go  upon  the  track,  and  a  portion  of  the  track 
has  a  steep  grade  down  which  cars  will  run  with  great  force  when  the  braKes 
are  loosened,  and  the  persons  operating  the  road  loosen  the  brakes  of  a  car  loaded 
with  coal,  and  let  it  run  down  this  steep  grade,  without  any  person  being  on  tlie 
car,  or  without  any  means  of  stopping  it,  and  without  first  looking  to  see  whether 
the  track  was  clear  or  whether  any  person  was  on  the  track  or  not,  and  a  child 
who  was  on  the  track  was  run  over  and  injured,  and  there  is  a  conflict  in  the' 
evidence  as  to  whether  the  child  could  have  been  seen  by  the  persons  operating 
the  road  before  tbey  loosened  the  brakes,  held,  that  the  courts  cannot  sa^,  as  a 
matter  of  law,  that  the  persons  operating  the  road  were  not  guilty  of  negligence; 
but  it  is  a  question  of  fact  which  should  be  submitted  to  the  jury.    Id. 

23.  Where  a  railroad  company  owns  a  switch  track  constructed  from  the  main 
track  to  a  coal  shaft  belonging  to  a  mining  company,  and  the  railroad  company 
f  umiflhes  cars  to  this  mining  company  to  be  loaded  with  coal,  and  when  loaded 
permits  the  mining  company  to  loosen  the  brakes  of  the  cars  so  that  the  cars 
will  run  down  the  steep  grade  of  the  switch  track  to  a  point  where  the  track  is 
level,  and  the  mining  company,  after  loadinfi"  a  certain  car,  negligently  loosens 
the  brakes  thereof  and  allows  the  car  to  run  down  the  steep  gr£le  of  the  switch 
track  and  over  a  child,  and  thereby  injures  it,  held,  that  the  luilroad  company  is 
responsible  for  the  injury.     Id. 

sift.  A  railroad  company  is  bound  to  provide  for  a  careful  lookout  in  the  direc- 
tion in  which  a  train  is  moving,  in  places  where  people,  and  especially  where 
children,  are  likely  to  be  upon  Uie  track.  Townley  «.  Chicago,  etc.,  R.  R  Co., 
562. 

85.  Although  the  statute  (section  1811,  Rev.  St.)  makes  it  unlawful  for  a  per- 
son, not  connected  with  or  employed  upon  a  railroad,  to  walk  along  the  track 
thereof,  ''except  when  the  same  shall  be  laid  along  public  roads  or  streets,'* 
yet,  where  the  question  is  whether  a  person,  injured  while  walking  upon  a  rail- 
road track,  was  guilty  of  a  want  of  ordinary  care,  it  Ib  error  to  reject  evidence 
showing  that  many  persons,  men,  women,  and  children,  had,  for  years  before 
the  accident  in  question,  been  in  the  habit  of  passing,  daily  and  hourly,  up  and 
down,  in  the  same  pathway  on  which  the  injured  person  was  passmg — since 
such  testimony  would  tend  to  show  a  license,  or  to  repel  the  inference  or  a  want 
of  ordinary  care,  and  also  to  show  a  lack  of  such  care  on  defendant's  part  as  the 
facts  requir^    Id. 

28.  Ordinary  care  is  su6h  care  as  would  ordinarily  be  exercised  by  pei;pons  of 
the  age  and  in  the  situation  of  the  person  sought  to  be  charged  with  neghgence; 
and  the  fact  that  the  person  injured  was  a  child  of  tender  years  is  to  be  consid- 
ered in  determining  the  question  of  contributory  negligence.    Id. 

27.  Railroad  companies  are  not  liable  for  injuries  inflicted  by  passing  trains 
upon  persons  walking  upon  the  tracks  of  the  company.  Nor  does  it  make  any 
difference  that  those  persons  are  of  tender  years.  Companies  owe  no  greater 
measure  of  dut^  to  them  than  to  adults.    Moore  v.  Pennsylvania  R.  R.  Co.,  569. 

28.  In  an  action  by  parents  against  a  railroad  company  to  recover  damages  for 
the  death  of  their  cmld,  they  proved  that  the  deceased  was  killed  bv  a  fast  ex- 
press train  while  walking  upon  the  track  of  the  company,  defendant's  road. 
The  child  was  nearly  ten  years  of  age  and  was  bright  and  intelligent.  The 
court,  on  application  of  the  defendant  company,  granted  a  non-suit.  Held,  on 
error,  that  this  was  not  error.    Id. 

28.  What  constitutes  negligence  is  generally  a  question  of  fact,  and  as  such  is 
usually  submitted  to  the  jury;  the  courts  being  reluctant,  where  the  facts  are 
complicated,  and  inferences  are  to  be  drawn,  and  the  evidence  is  contradictory, 
to  withdraw  such  questions  from  their  decision.  Baltimore,  etc.,  R  R  Co.  «. 
Btansbury,  574. 

30.  But  it  being  the  province  of  the  court  to  determine  the  legal  sufiiciency 
of  evidence,  it  sometimes  becomes  their  duty  (where  the  main  facts  are  uacou- 
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troYerted)  to  decide  whether  the  facts  offered  in  evidence  are  each  as  would 
constitute  such  n^ligence  in  law  as  would  debar  the  plaintiff's  right  to  re- 
cover.    Id. 

81.  Where  the  uncontroverted  evidence  proved  that  the  deceased  (to  recover 
damages  for  whose  death  the  defendant  was  sued)  was  improperly  on  Uie  track 
of  the  defendant,  that  he  voluntarily  exposed  himself  to  the  peril,  with  fall 
knowledge  of  the  risk,  and  might,  if  he  had  used  his  e^es  and  ears,  have  seen 
and  heara  the  approaching  train,  long  before  it  struck  him;  and  the  only  mate- 
rial conflict  of  evidence,  was  as  to  the  giving  of  the  signals  upon  the  approach 
of  the  cars,  it  was  HM: 

That  the  deceased,  having  directly  contributed  to  his  own  death,  the  plaintiff 
had  no  cause  of  action,  audit  was  eiror  to  reject  a  prayer  of  the  defendant  to 
that  effect.    Id. 

88.  When  the  petition  chaiges  negligence  as  the  plaintiff's  ground  of  action, 
and  there  is  no  (question  of  uuskilf ulness  on  the  part  of  the  defendant  raised 
either  by  the  petition  or  the  plaintiff's  evidence,  tne  plaintiff  is  not  entitled  to 
an  instruction  as  to  the  effect  of  unskilfulness  on  the  part  of  defendant.  Bell 
«.  Hannibal,  etc.,  R  R.  Co.,  580. 

88,  Where  the  facts  are  disputed,  the  question  of  negligence  is  eminently  one  . 
for  the  jury,  under  the  instructions  of  the  court;  where  Uiey  are  clear  and  un- 
disputed, it  is  undoubtedly  the  province  of  the  court  to  declare  Uie  inference 
from  these  facts.    Id. 

84.  The  requirement  of  section  806,  Revised  Statutes,  that  the  beU  shall  be 
rung  or  the  whistle  sounded  at  the  approach  of  a  railroad  train  to  the  crossiDg 
of  a  public  highway,  is  for  the  benefit  of  persons  on  the  highway  at  or  approach- 
ing the  crossing;  failure  to  comply  with  the  statute  will  furnish  no  ground  of 
complaint  to  a  person  injured  on  the  track  at  a  distance  from  the  highway.    Id. 

86.  The  statute  does  not  require  that  these  warnings  shall  be  continued  until 
the  train  has  passed  the  crossing,  but  only  until  the  engine  has  passed.    Id. 

86.  An  engineer  in  charge  of  a  movins  train  has  a  right  to  assume  that  |>er- 
sons  past  the  age  of  childhood  will  heed  tne  usual  alarm  signals.  If  after  ^ving 
such  signals  without  effect,  he  uses  such  means  as  in  his  judgment  are,  in  the 
emergency,  most  advisable  to  prevent  collision  with  a  person  standing  on  the 
track,  he  is  not  chargeable  with  negligence,  and  the  company  cannot  be  held 
liable  for  the  consequences  of  a  collision,  although  he  failed  to  use  other  means 
whidi  were  at  hand,  provided  he  is  competent  and  experienced  in  his  busi- 
ness.   Id. 

87.  The  mere  fact  that  a  train  was  moving  at  a  dangerous  rate  of  speed,  will 
not  make  the  company  liable  for  injuries  to  a  person  run  over  by  the  engine,  if 
he  was  himself  guilty  of  contributory  negligence.    Id. 

88.  It  seems  that  a  person  riding  on  a  freight  train  on  which  passengers  are 
allowed  to  be  carried,  is  to  be  regarded  as  a  passenger,  altliough  he  may  have 
boarded  the  train  without  the  knowledge  or  permission  of  the  conductor  and 
paid  no  fare,  if  the  conductor,  after  homing  aware  of  his  presence,  permits 
him  to  remain.    Sherman  v.  Hannibal,  etc.,  R.  R.  Co.,  689. 

89.  It  is  well  settled  that  to  make  the  master  liable  for  the  tortious  act  of  his 
servant,  the  act  causing  injury  must  have  been  in  the  line  of  the  servant's  duty 
and  within  the  scope  of  his  employment.  Upon  this  principle,  where  the  con- 
ductor had  exclusive  control  of  a  railroad  train  and  of  all  persons  on  it,  but  a 
brakeman,  nevertheless,  without  the  knowledge  of  the  conductor,  assumed  to 
direct  a  boy  on  the  train  to  perform  a  certain  service,  and  in  the  attempt  to 
comply  with  the  order  the  boy  was  injured;  Held,  that  the  railroad  company 
was  not  liable.    Id. 

40.  The  youth  of  a  person  injured  on  a  railroad  train  may  excuse  him  from 
concurring  negligence,  but  it  cannot  supply  the  place  of  negligence  on  the  part 
of  the  company,  or  extend  the  liability  of  the  company  for  tortious  acts  of  its 
servants.    Id. 

41.  If  a  passenger  on  a  freight  train  is  injured  while  simply  riding  on  a  freight 
car  by  reason  of  an  accident  to  the  tram,  the  company  will  be  liable  if  the 
rule  prohibiting  passengers  from  riding  elsewhere  than  in  the  caboose  is  not 
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conspicuously  posted  as  required  by  law;  but  it  is  otherwise  if  the  injury  is 
the  result  of  an  attempt  on  nis  part  to  perform  an  authorized  servioe  for  the 
company.    Id. 

48.  A  lad  about  ten  years  of  age  was  forcibly  pat  on  board  of  a  freight  train 
by  its  brakeman,  and  aeainst  his  will  was  carried  for  a  distance  of  five  miles. 
He  returned  home  on  toot,  running  most  of  the  way,  and  was  taken  sick  and 
became  permanently  crippled  in  both  legs.  Held,  that  the  action  of  the  brake- 
man  was  a  trespass,  and  if  the  conductor  of  the  train  was  present,  and  directed 
or  consented  to  the  acts  of  the  brakeman,  they  were  Joint  trespassers,  and  if  the 
sickness  resulted  directly  from  their  acts  they  were  liable  in  an  action  of  tres- 
pass.   Drake  v.  Eielly,  592. 

43.  The  plaintiff  was  requested  by  a  brakeman  of  the  defendant  company  to 
ascend  a  moying  car  of  the  defendant  and  set  a  brake,  which  he  did,  and  while 
so  engaged  he  was  injured  by  other  servants  carelessly  running  other  cars 
against  tiie  one  he  was  upon.  Held,  That  he  could  not  recover  of  the  defend- 
ant the  damages  he  had  sustained.  Everhart  «.  Terre  Haute,  etc.,  R  R  Co., 
699. 

44.  A  mere  volunteer  cannot  recover  damages  he  may  have  sustained  by  the 
carelessness  of  the  servants  of  the  person  whom  he  has  volunteered  to  aid.    Id. 

46.  If  a  parent  permits  a  young  child,  without  sufficient  discretion  to  ^t  out  of 
the  wa^r  of  a  running  train,  to  go  alone  upon  a  railway  track,  this  is  prima 
facie  evidence  of  negligence,  and  he  cannot  recover  against  the  company  for  the 
death  of  the  child  from  the  running  of  the  train,  unless  the  trainmen,  after  dis- 
covering the  child,  omitted  to  use  reasonable  precaution  to  avoid  the  collision. 
8t.  Louis,  etc.,  R  R  Co.  «.  Freeman,  608. 

46.  The  fact  that  a  child  under  the  a^e  of  discretion  is  upon  a  railroad  track, 
where  trains  are  frequently  passing,  without  a  proper  attendant,  is  only  prima 
facie  evidence  of  negligence  in  a  parent,  and  is  subject  to  explanation ;  and  it  is 
for  the  Jary  to  determine  from  the  evidence,  whether  the  explanation  is  sufficient 
to  repel  the  presumption  of  negligence.    Id. 

47.  For  parents  living  near  a  railroad  where  trains  are  freauently  passing,  to 
leave  a  child  at  their  house,  too  young  for  discretion,  and  without  an  attendant 
of  sufficient  discretion,  and  without  any  precaution  to  prevent  its  escape  from 
the  bouse,  is  gross  negligence;  and  if  the  child  gets  upon  the  track  and  is  killed, 
the  company  IS  not  responsible  to  the  parent,  unless  the  trainmen,  after  discover- 
ing the  child,  omit  the  use  of  reasonable  precaution  to  avoid  the  injury.    Id. 

48.  A  parent  may  recover  of  a  railroad  company  damages  for  the  loss  of 
future  services  of  a  child  negligently  killed  by  its  train.    Id. 

49.  Where  injuries  received  by  a  child  from  a  running  train  would  not  prove 
fatal  but  for  the  want  of  reasonable  care  of  the  parent  after  the  injury,  he  can- 
not aggravate  his  damages  against  the  company  beyond  damages  for  the  wound- 
ing, etc.    Id. 

60.  The  measure  of  damages  to  a  parent  fot*  killing  his  child  is  the  pecuniary 
value  of  his  services  during  minority,  and  the  cost  and  expense  incurred  by  the 
parent  on  account  of  the  injury,  less  the  reasonable  and  necessary  expense  of 
raising  it;  the  value  to  be  such  as  is  ordinary  with  children  in  like  condition  and 
station  in  life,  without  r^ard  to  the  relationship  between  them  or  to  the  parent's 
feelings  or  the  child's  sufferings.     Id. 

51.  In  charging  as  to  the  contributory  negligence  of  the  father  of  plaintiff's 
intestate,  the  court  stated  that  the  railroad  being  on  a  street,  all  persons  had 
prima  facie  a  right  to  be  on  the  street  for  all  lawful  purposes,  and  that  this  fact 
ought  to  impose  on  the  driver  and  conductor  of  a  street  car  extraordinar}r  vigi- 
lance in  looking  out  for  dangers  and  guarding  against  accidents  and  injuries  to 
persons  and  things.  Held,  Uiat  the  latter  portion  may  be  regarded  as  a  mere 
passing  remark  made  when  the  Judge  was  not  charging  in  reference  to  defend- 
ant's negligence.    Etherington  v.  Prospect  Park,  etc.,  K.  R  Co.,  617. 

58.  The  court  charged  that  if  the  driver  was  paying  attention  to  his  horses 
and  had  control  of  them  and  the  car,  and  was  looking  out  and  attending  to  his 
business,  and  did  not  see  the  child  in  time  to  stop  the  car  before  running  over 
her,  he  was  not  guilty  of  negligence,  and  defendant  not  liable.    Held,  that  this 
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gave  the  lury  a  plain  rule  applicable  to  the  facta  of  the  caae^  and  if  defendant 
'Wished  a  fuller  charge  it  should  have  requested  it    Id. 

58.  A  person  has  a  right  to  cross  a  railroad  track  anywhere  within  the  bounds 
of  the  highway.  A  child,  nine  years  old,  while  attempting  to  cross  the  track, 
caught  his  foot  between  Uie  rails,  and  was  injured  b^  a  train  which  was  back- 
ing. He  was  not  seen  by  the  employees  on  the  tram  in  time  to  stop  before 
reaching  him.  BM,  that  it  was  negh^^nce  on  the  part  of  railroad  company  in 
failing  to  keep  a  proper  lookout     Louisville,  etc.,  R.  R  Ck>. «.  Head,  619., 

See  Masteb  msd  Bbbyaut;  Plbadihg  akd  Pbacticb,  16,  26,  29-82;  Rb- 

csrvBB,  8. 

VOTICB,  888,  489. 

Bee  MoBTGAOB  8  ;  Stock,  26. 

VOVATIOV,  212. 

See  Plbadino  Ain>  PR^cncB,  17. 

VTJIBUrOB,  129. 

See  Stbebt  Railways^  6. 

PABXVT  AHD  OHILD. 

See  Nbgugkncb,  2-^,  7-9, 12-14,  20-28,  26-81, 41. 48,  62. 

PABOL  XTIDEVGB,  XOBIFTIHO  WBITTEV  CONTBACT,  871. 

See  Stock,  86. 

PA88K]rOEB,WH0  IB,  689. 

See  Keqliobncb,  88. 

PAYIHO  8TBEST,  161. 

See  Street  Railway,  *11-18. 

PLSASnrO  AHD  PBACTIGB. 

1.  The  trial  by  a  court  of  equity,  according  to  its  own  course  and  practioe,  of 
issues  of  fact  crowing  out  of  the  administration  of  trust  property  in  its  poeaes- 
sion,  does  not  impair  the  constitutional  right  of  trial  by  Jury.  Barton  «.  Bar- 
bour, 1. 

2.  It  is  not  necessarv  to  set  forth  in  the  petition  the  minute  details  of  a  con- 
tract on  which  suit  is  brought,  to  authorize  its  introduction  in  evidence.  It  is 
sufficient  if  it  sets  forth  the  contract  according  to  its  true  and  legal  import  and 
effect,  as  a  whole.    Wooters  « .  International,  etc.,  R.  R.  Co.,  100. 

8.  When  suit  is  brought  on  a  contract  which  on  its  face  refers  to  a  contin- 
gency, on  the  happening  of  which  the  defendant  should  be  discharged  from 
fiabifity,  it  does  not  devolve  on  the  plaintiff  to  anticipate  the  defence,  by  aver- 
ring ^at  the  contingency  had  not  happened;  but  if  the  defendant  relies  on  it  as 
a  defence,  he  must  allege  and  prove  that  it  did  happen.    Id. 

4.  Declarations,  representations  and  expressions  of  opinion,  which  precede, 
but  do  not  enter  into  or  form  a  part  of  the  contract  as  finally  consummated, 
furnish  no  ground  for  the  recoverv  of  damages  to  a  i>arty  deceived  or  misled  by 
them ;  for  it  is  his  own  folly  to  rely  on  them  when  they  are  not  embodied  in  and 
made  a  part  of  the  contract.    Id. 

6.  A  corporation  of  one  State  by  can3ring  on  business  in  another  State,  e.  g., 
by  leasing  the  property  and  franchises  of  a  corporation  of  that  other  State,  does 
not  thereby  become  a  citizen  of  that  other  State.  Baltimore,  etc.,  R  R  Go.  f . 
Eoontz,  105. 

6.  Therefore  a  Maryland  railroad  company  which  leases  and  operates  the 
propertv  of  a  Virflpnia  railroad  company  does  not  thereby  become  a  dtixen 
of  Virginia,  or  lose  its  right  to  a  removal  of  the  cause  when  sued  in  a  Yiiginia 
State  court.    Id. 

7.  In  a  removal  cause  the  jurisdiction  of  the  Federal  court  attaches  as  soon  as 
it  becomes  the  duty  of  the  State  court  to  proceed  no  further;  and  the  entry  of 
the  record  in  the  Federal  court  is  necessa^  simply  to  enable  that  court  to  pro- 
ceed with  the  cause,  but  not  for  the  transfer  of  jurisdiction.    Id. 
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8.  If  the  party  petitioning  for  a  removal  is  kept  in  the  State  court  against  his 
17111  and  forced  into  a  trial,  he  may  remain  in  the  State  court,  carry  his  case  up 
regalarly  until  he  obtains  a  reversal  of  the  judgment  and  an  order  for  the  allow- 
ance of  the  removal,  and  then  enter  his  case  in  the  Federal  court,  notwithstand- 
ing the  fact  that,  pending  these  proceedings,  the  first  term  of  the  Federal  court 
after  the  filing  of  the  petition  for  removal  had  elapsed,  and  the  party  petitioning 
for  removal  had  not  filed  his  copy  of  the  record  at  that  term.    id. 

9.  In  an  action  to  recover  the  value  of  certain  railroad  iron  bought  for  defend- 
ant and  used  in  an  extension  of  the  company's  track,  without  protest  or  dissent 
from  the  board  of  directors.  Held,  the  directors  using  the  material  purchased 
were  bound  to  inquire,  and  presumed  to  know,  whether  it  was  paid  for  or  not, 
and  it  was  not  essential  to  an  adoption  of  the  act  of  the  officer  tliat  the  directors 
should  know  the  terms  of  his  contract.  A  witness  having  been  examined  on 
the  cross-examination  as  to  new  matter,  not  growing  out  of  the  testimony  he 
had  given,  it  was  proper  to  endeavor  to  refresh  his  memory  and  correct  his 
recollection  by  producmg  and  showing  to  him  his  own  letters  relating  to  the 
subject-matter  of  the  inquiry.  Letters  from  the  general  office  of  the  company, 
and  written  by  its  secretarv,  in  reference  to  the  iron  were  admissible  as  part  of 
the  res  gestae.    Scott  v.  Middletown,  etc.,  R.  R  Co.,  114. 

10.  Statutes  of  limitations  are  to  be  construed  strictly  and  will  not  be  extended 
by  implication.    Dist.  of  Columbia  «.  Washington,  etc.,  R.  R.  Co.,  161. 

11.  To  arrive  at  the  correct  meaning  of  a  statute  the  court  will  examine  its 
language  throughout  and  will  import  words  from  all  portions  of  it  to  qualify  the 
meaning  of  the  whole.    Id. 

12.  As  respects  public  rights  municipal  corporations  are  not  within  ordinary 
limitation  statutes.    Id. 

18.  Under  the  second  section  of  the  Revised  Statutes  relating  to  the  District 
of  Columbia,  the  liability  of  the  District  to  be  sued  and  impleaded  to  the  full 
extent  of  other  municipalities  is  plainly  implied  in  the  general  language  which 
creates  it ''  a  body  corpNorate  for  municipal  purposes,'*  and,  in  the  absence  of  an^ 
]>Tovi8ion  to  the  contrary,  whatever  liabilities  may  properly  attach  to  municipali* 
ties  in  general,  are  equally  devolved  upon  the  District  government.  Hence, 
whenever  the  Maryland  act  of  1715,  ch.  28,  which  is  the  statute  of  limitations 
in  force  in  this  District,  may  be  interposed  to  a  claim  of  an  ordinary  munici- 
pality, it  may  be  availed  of  against  the  District  of  Columbia.    Id. 

14.  Charges  or  assessments  made  against  property-owners  for  street  improve- 
ments, by  a  municipality  having  power  so  to  do,  are  in  the  nature  of  taxes  and 
in  the  absence  of  some  additional  provision  declaring  limitation  a  bar,  such  a 
plea  is  no  defence.    Id. 

16.  Where,  on  the  failure  of  the  companies  to  pave,  etc.,  as  required  by  their 
charters,  the  work  is  done  by  the  District,  assumpsit  for  the  recovery  of  the 
sum  expended  is  a  more  appropriate  form  of  action  than  debt;  and  the  declara- 
tion d^ould  charge  that  tne  sums  paid  were  what  the  work  was  reasonably 
worth,  the  recovery  being  limited  to  such  reasonable  expenses  incurred  by  the 
city  as  shall  be  ascertamed  by  a  jury.  Extravagant  amounts  recklessly  ex- 
pended in  the  work,  without  reference  to  its  value,  should  not  be  allowed.    Id. 

16.  An  action  based  upon  a  written  contract  itself  can  only  be  brought  against 
the  party  named  in  the  instrument;  hence,  an  action  of  assumpsit  cannot  be 
maintained  against  a  railroad  company,  based  upon  a  written  contract,  signed 
by,  and  in  the  name  of,  the  trustees  of  Uie  mortgage  bondholders  of  such  road. 
Chaffee  v.  RutUnd  R  R.  Co.,  212. 

17.  There  could  not  be  a  novation  of  parties  in  this  case,  because  the  trustees 
had  bound  themselves, — not  binding  the  company, — and  one  of  them  was  also 
president  of  the  defendant  company;  and,  acting  in  this  double  capacity,  he 
could  not  contract  with  himself;  could  not  discharge  lumself  and  put  the  com- 
pany in  his  place.    Id. 

18.  A  Court  of  Chancery  could  charge  upon  the  trust  property  the  legitimate 
expenses  incurred  in  managing  it:  but  not  even  this  upon  the  bondholders  per- 
fionally^    Id. 

19.  Distinction  between  the  powers  of  an  agent  and  trustee.    Id. 
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gave  the  luir  a  plain  rule  applicable  to  the  facta  of  the  case,  and  if  defendant 
wished  a  fuller  charge  it  should  have  requested  it    Id. 

68.  A  person  has  a  right  to  cross  a  railroad  track  anywhere  within  the  bounds 
of  the  highway.  A  child,  nine  years  old,  while  attempting  to  cross  the  track, 
caught  his  foot  between  Uie  rails,  and  was  injured  b^  a  tnun  which  was  back- 
ing. He  was  not  seen  by  the  emplojrees  on  the  train  in  time  to  stop  before 
reaching  him.  BM,  that  it  was  nej^ligence  on  the  part  of  raUroad  company  in 
failing  to  keep  a  proper  lookout     lK)uisville,  etc.,  K.  R  Co.  v.  Head,  619., 

8ee  Mabteb  and  Sebyabt;  Plbadikg  A2n>  Pbactigb,  10,  26,  28-88;  Rb- 

CKIVKB,  8. 

VOnCS,  888,  489. 
VOTATIOV,  212. 

vinnurcs,  129. 


Bee  MoBTQAGB  8  ;  Stock,  25. 
See  PLBADDra  ksd  Practicb,  17. 
See  Stkeet  Rulwatb^  5. 
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See  Nboligbncb,  2-5,  7-9,  12-14,  20-28,  26-^1, 41, 48,  62. 

PABOL  STIBSHOS,  HODIFTIKe  WBITTEV  COVTRACT,  871. 

See  Stock,  86. 

PA88EVGSB,WH0  18,  589. 

See  Nbglioencb,  88. 

PATUre  8TBXET,  161. 

See  Strebt  Railway,  *11-18. 

PLEASnrO  AHB  PRACTICE. 

1.  The  trial  by  a  court  of  equity,  according  to  its  own  course  and  pracUoe,  of 
issues  of  fact  growing  out  of  tne  administration  of  trust  property  in  its  posses- 
sion, does  not  impair  the  constitutional  right  of  trial  by  Jury.  Barton  «.  Bar- 
bour, 1. 

2.  It  is  not  necessary  to  set  forth  in  the  ]>etition  the  minute  details  of  a  con- 
tract on  which  suit  is  brought,  to  authorize  its  introduction  in  evidence.  It  ia 
sufficient  if  it  sets  forth  the  contract  according  to  its  true  and  legal  import  and 
effect,  as  a  whole.    Wooters  « .  International,  etc.,  R  R  Ck>.,  100. 

8.  When  suit  is  brought  on  a  contract,  which  on  its  face  refers  to  a  contin- 
gency, on  the  happening  of  which  the  defendant  should  be  discharged  from 
nabifity,  it  does  not  deyolye  on  the  plaintiff  to  anticipate  the  defence,  by  ayer- 
ring  that  the  contingency  had  not  happened;  but  if  the  defendant  relies  on  it  ss 
a  defence,  he  must  allege  and  proye  that  it  did  happen.    Id. 

4.  Declarations,  representations  and  expressions  of  opinion,  which  precede, 
but  do  not  enter  into  or  form  a  part  of  the  contract  as  finally  consummated, 
furnish  no  ground  for  the  recoyery  of  damages  to  a  party  deceiyed  or  misled  by 
them;  for  it  is  his  own  folly  to  rely  on  them  when  they  are  not  embodied  in  and 
made  a  part  of  the  contract.    Id. 

6.  A  corporation  of  one  State  by  carrying  on  business  in  another  State,  e.  g., 
by  leasine  the  property  and  franchises  of  a  corporation  of  that  other  State,  does 
not  thereby  become  a  citizen  of  that  other  State.  Baltimore,  etc.,  R  R  Co.  c 
Eoontz,  105. 

6.  Therefore  a  Maryland  railroad  company  which  leases  and  operates  the 
property  of  a  Yirdnia  railroad  company  does  not  thereby  become  a  citizen 
of  Virginia,  or  lose  its  right  to  a  remoyal  of  the  cause  when  sued  in  a  Virginia 
State  court.    Id. 

7.  In  a  remoyal  cause  the  jurisdiction  of  the  Federal  court  attaches  as  soon  as 
it  becomes  the  duty  of  the  State  court  to  proceed  no  further;  and  the  entry  of 
the  record  in  the  Federal  court  is  necessary  simply  to  enable  that  court  to  pro- 
ceed with  the  cause,  but  not  for  the  transfer  of  jurisdiction.     Id. 


INDEX.  675 

PLEADnre  AHB  practice— Om^nt^ 

8.  If  the  party  petitioning  for  a  removal  is  kept  in  the  State  court  u^nst  his 
irill  and  forced  into  a  trial,  he  may  remain  in  the  State  court,  carry  his  case  up 
regularly  until  he  obtains  a  reversal  of  the  judgment  and  an  order  for  the  allow- 
ance of  the  removal,  and  then  enter  his  case  in  the  Federal  court,  notwiUistand- 
ing  the  fact  that,  pending  these  proceedings,  the  first  term  of  the  Federal  court 
after  the  filing  of  the  petition  for  removal  had  elapsed,  and  the  party  petitioning 
for  removal  had  not  filed  his  copy  of  the  record  at  that  term.    id. 

9.  In  an  action  to  recover  the  value  of  certain  railroad  iron  bought  for  defend- 
ant and  used  in  an  extension  of  the  company's  track,  without  protest  or  dissent 
from  the  board  of  directors.  Held,  the  directors  using  the  material  purchased 
Avere  bound  to  inquire,  and  presumed  to  know,  whether  it  was  paid  n)r  or  not, 
and  it  was  not  essential  to  an  adoption  of  the  act  of  the  oflicer  that  the  directors 
should  know  the  terms  of  his  contract.  A  witness  having  been  examined  on 
the  cross-examination  as  to  new  matter,  not  growing  out  of  the  testimony  he 
had  given,  it  was  proper  to  endeavor  to  refresh  his  memory  and  correct  hia 
recollection  by  producmg  and  showing  to  him  his  own  letters  relating  to  the 
subject-matter  of  the  inquiry.  Letters  from  the  general  office  of  the  company, 
and  written  by  its  secretarv,  in  reference  to  the  iron  were  admissible  as  part  of 
the  res  gestae.    Scott  v,  Middletown,  etc.,  R.  R  Co.,  114. 

10.  Statutes  of  limitations  are  to  be  construed  strictiy  and  will  not  be  extended 
by  implication.    Dist.  of  Columbia  v.  Washington,  etc.,  R.  R.  Co.,  161. 

11.  To  arrive  at  the  correct  meaning  of  a  statute  the  court  will  examine  its 
language  throughout  and  will  import  words  from  all  portions  of  it  to  qualify  the 
meaning  of  the  whole.    Id. 

12.  As  respects  public  rights  municipal  corporations  are  not  within  ordinary 
limitation  statutes.    Id. 

18.  Under  the  second  section  of  the  Revised  Statutes  relating  to  the  District 
of  Columbia,  the  liability  of  the  District  to  be  sued  and  impleaded  to  the  full 
extent  of  other  municipalities  is  plainly  implied  in  the  general  language  which 
creates  it  *'a  body  corporate  for  municipal  purposes,"  and,  in  the  absence  of  an^ 
I>rovi8ion  to  the  contrary,  whatever  liabilities  may  propjerly  attach  to  municipali- 
ties in  general,  are  equally  devolved  upon  the  District  government.  Hence, 
whenever  the  Maryland  act  of  1715,  ch.  23,  which  is  the  statute  of  limitations 
in  force  in  this  District,  may  be  interposed  to  a  claim  of  an  ordinary  munici- 
pality, it  may  be  availed  of  against  the  District  of  Columbia.    Id. 

14.  Charges  or  assessments  made  against  property-owners  for  street  improve- 
ments, by  a  municipality  having  power  so  to  ao,  are  in  the  nature  of  taxes  and 
in  the  absence  of  some  additional  provision  declaring  limitation  a  bar,  such  a 
plea  is  no  defence.    Id. 

Ifi.  Where,  on  the  failure  of  the  companies  to  pave,  etc.,  as  required  by  their 
charters,  the  work  is  done  by  the  District,  assumpsit  for  the  recovery  of  the 
sum  expended  is  a  more  appropriate  form  of  action  than  debt;  and  the  declara- 
tion should  charge  that  the  sums  paid  were  what  the  work  was  reasonably 
worth,  the  recovery  being  limited  to  such  reasonable  expenses  incurred  by  the 
city  as  shall  be  ascertained  by  a  jury.  Extravagant  amounts  recklessly  ex- 
pended in  the  work,  without  reference  to  its  value,  should  not  be  allowed.    Id. 

16.  An  action  based  upon  a  written  contract  itself  can  only  be  brought  against 
the  party  named  in  the  instrument;  hence,  an  action  of  assumpsit  cannot  be 
maintained  against  a  railroad  company,  based  upon  a  written  contract,  signed 
by,  and  in  the  name  of,  the  trustees  of  the  mortgage  bondholders  of  such  road. 
Chaffee  v.  Rutland  R  R.  Co.,  212. 

17.  There  could  not  be  a  novation  of  parties  in  this  case,  because  the  trustees 
had  bound  themselves, — not  binding  the  company, — and  one  of  them  was  also 
president  of  the  defendant  company;  and,  acting  in  this  double  capacity,  he 
could  not  contract  with  himself;  could  not  discharge  himself  and  put  the  com- 
pany in  his  place.    Id. 

15.  A  Court  of  Chancery  could  charge  upon  the  trust  property  the  legitimate 
expenses  incurred  in  managing  it:  but  not  even  this  upon  the  bondholders  per- 
flonally^    Id. 

19.  Distinction  between  the  powers  of  an  agent  and  trustee.    Id. 
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80.  The  plaintiff,  being  a  stockholder  in  the  defendant  company,  is  chai^ged 
with  iLuowledge  of  the  capacity  in  which  the  trustee  was  acting.    Id. 

81.  A  petiiiun  by  a  guardian  alleged  that  his  wards  were  owners  in  fee  nmple 
of  a  curtain  woodland;  that  the  timber  thereon  was  cut  down  and  removed  by  a 
person  unknown  and  without  any  authority  whatever,  and  that  the  same  was 
taken,  used,  and  possessed  for  its  own  use,  and  without  any  authority  whatever, 
by  a  certidn  railroad  company,  which  company  was  afterwards  consolidated 
with  other  railroad  companies,  under  and  by  the  name  of  the  defendant,  and 
that  by  reason  of  the  conversion  by  said  flrs^named  company  his  wards  were 

Seatly  damaged,  eto.,  praying  jud^ent  against  the  consolidated  company,  etc 
eld:  That,  on  demurrer,  the  petition  stated  sufficient  facts  to  constitute  a 
cause  of  action  for  the  conversion  of  personal  property.  Lake  Shore,  etc.,  R.  R. 
€k>. «.  Hutchins,  219. 

88.  Where  a  discretionary  power  to  sell  lands  is  g^ven  by  a  will  to  the  testator, 
such  discretion  cannot  be  delegated.  But  where  an  attorney  in  fact  of  such  exe- 
cutor assumes  to  make  such  saJe,  the  subsequent  receipt  of  the  purchase  money, 
by  Uie  executor,  is  an  adoption  and  ratification  of  the  sale,  and  is  equivalent  to 
the  exercise  of  the  discretion  by  the  executor  himself.    Id. 

85.  A  judgment  detormines  the  riglits  of  the  parties  according  to  the  &ct8 
stated  in  the  pleading;  and  if,  after  issue  Joined,  a  change  takes  place  in  the 
rights  of  the  parties,  it  must  be  shown  by  supplemental  pleading,  otherwise  it 
should  be  disregarded.    Id. 

84.  In  an  action  for  the  conversion  of  chattels  against  an  innocent  purdiaser 
from  a  person  who  had  previously  converted  the  property  to  his  own  use,  and 
had  afterward  added  to  its  value  bv  his  own  labor,  the  measure  of  the  damages 
Ib  the  value  of  the  chattels  when  first  taken  from  the  owner,  whether  the  first 
taker  was  a  wilful  or  an  involuntary  trespasser.    Id. 

86.  A  foreign  corporation  sued  in  this  State  cannot  avail  itself  of  the  statute 
of  limitetions;  and  this,  although  it  has,  for  the  Ume  si>ecifled  in  the  statute, 
before  the  commencement  of  the  action,  continuously  operated  a  railroad  in  this 
8tete,  and  has  property  and  officers  therein.  Boardman  «.  Lake  Shore,  etc.,  R. 
R  Ck>.,  861. 

86.  A  suit  brought  by  a  widow  under  the  act  of  1871,  ch.  78,  for  injuries  caus- 
ing the  death  of  her  husband,  may  be  dismissed  by  her  over  the  objection  of  the 
children  of  the  deceased.    Greenlee  v,  E.  T.,  etc.,  R  R  Co.,  851. 

87.  The  refusal  of  a  witness  to  answer  a  material  question  should  not  be  per- 
mitted by  the  officer  taking  depositions.    Houston  v.  T.  C.  R  R  Co.,  444. 

8$.  The  question  whether  a  deposition  should  be  excluded  because  of  the 
failure  of  a  witness  to  answer  a  question,  is  to  a  large  extent  left  to  the  discre- 
tion of  the  court;  it  should  not  be  excluded  for  any  casual  omission  to  answer 
an  unimportent  question.    Id. 

89.  A  question  on  cross-examination  of  a  witness  for  defendant  as  to  his  re- 
latfonsliip  with  an  officer  of  defendant,  is  admissible  in  the  discretion  of  the 
judge.    Hoffman  v,  N.  T.,  eto.,  R  R  Co.,  687. 

80.  A  statement  by  the  judge  in  his  charge  that  plaintiff  was  "  a  very  intelli- 
gent, and,  I  think,  truthful  youth— I  mean  so  far  as  a  desire  to  tell  the  truth  is 
concerned,"  is  not  erroneous;  that  he  did  not  thereby  take  the  question  of  pUin- 
tiff's  credibility  from  the  jury.    Id. 

SI.  Rulings  cannot  be  made  on  error,  on  questions  of  fact,  or  on  questions  of 
law  that  have  not  been  decided  against  the  plaintiff  in  error,  and  if  such  rulings 
were  made,  they  could  not  bind  Uie  action  of  the  jury  on  a  new  trial.  Marcott 
«.  Marquette,  eto.,  R  R.  Co.,  648. 

88.  Courta  cannot  assume  that  witnesses  whom  they  must  credit  will  be  fol- 
lowed by  the  jury,  and  no  matter  how  dissatisfied  a  court  may  be  with  the  con- 
clusions of  the  jury,  it  cannot  usurp  their  functions.    Id. 

88.  The  answer  denying  the  plain tiff^s  right  to  sue  as  guardian,  and  no  evi- 
dence having  been  offered  of  her  appointment  as  such,  so  far  as  the  record  shows, 
the  judgment  in  her  favor  is,  for  that  reason,  reversed.  Sherman  v.  Hannibal, 
eto.,  R  R  Co.,  689. 

84.  A  certificate  to  the  bill  of  exceptions,  steting  that  "  the  foiegoing  is  the 
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Biilistance  of  all  the  testimony  given  on  the  trial,"  held  sufficient  Xc  show  that 
there  wns  no  other  evidence  to  justify  the  nonsuit.  Townley  v.  Chicago,  etc., 
K.  H.  Co..  3«a. 

See  Carrier,  1:  CoNSTrrunoNAL  Law,  1;  Corporation,  1,  2,  23;  Depot,  1; 
MoRTGAOK,  10,  12-16,  21,  22;  Municipal  Corporation,  4:  Xeoligencb,  6, 
9-17.  25.  28-88,  47.  49,  50,  51;  Receiver,  1-7,  10,  12,  15.  brnEiiT  Railway, 
15.  IC,  88;  Stock,  8a 

PLEDGE  07  BOHBS,  409. 
See  Corporation,  15-18;  Mortoaob,  4; op  Stock,  871;  Stock,  85. 

POWER  TO  COETBACT  DEBT,  86. 

See  Rbgeiver,  12. 

PBEFEBBEI)  STOCK,  265. 

See  Stock,  1-14. 

PBESIBEET,  294. 

See  Cobforation,  14. 

PBIOBITY  AMOEe  E0LDEB8  07  HOBTGAeE  B0ED8,  409. 

See  MoBTQAGB,  4. 

See  CoBPOBATiON,  18. 

See  Receiybb,  11. 

BECEIVEB. 

1.  The  eeneral  rule  that  a  receiver  cannot  he  sued  without  leave  of  the  court 
by  which  he  was  appointed,  applies  to  suits  brought  aeainst  him  to  recover  a 
monev  demand,  or  damages,  as  well  as  to  those  tne  object  of  which  is  to  take 
from  his  possession  property  which  he  is  holding  b^  order  of  the  court. 

2.  The  fact  that  a  receiver  is  in  possession,  and  is  by  the  order  of  court  en- 
gaged in  the  business  of  a  common  carrier  thereon,  does  not  take  his  case  out  of 
tiie  rule  that  he  is  only  answerable  to  the  court  bv  which  he  was  appointed,  and 
cannot  be  sued  without  its  leave.    Barton  v.  Barbour,  1. 

8.  No  suit  can  be  maintained  against  the  receiver,  who  is  by  order  of  court 
conducting  the  business  of  a  common  carrier  thereon,  for  injury  to  persons  or 
property  caused  by  his  negligence,  or  that  of  his  servants,  without  leave  of  the 
court  by  which  he  was  appointed.    Id. 

4.  If  the  adiustment  of  a  demand  against  the  receiver  involves  any  dispute  in 
regard  to  the  facts  on  which  his  liability  depends,  or  in  regard  to  the  amount  of 
the  damages  sustained,  a  court  of  equity,  in  a  proper  case,  in  the  exercise  of  its 
legal  discretion,  either  of  its  own  motion  or  on  the  demand  of  the  party  injured, 
may  allow  him  to  sue  the  receiver,  in  a  court  of  law,  or  direct  the  trial  of  a 
feigned  issue  to  settle  the  contested  facts.    Id. 

6.  A  court  of  equity  may,  in  its  discretion,  in  view  both  of  the  public  and 
private  interests  involved,  authorize  its  receiver  of  a  railroad  company  to  keep 
the  same  in  repair,  and  to  manage  and  use  it  in  the  ordinary  way,  until  it  can  be 
sold  to  the  best  advantage  of  all  interested  therein.    Id. 

6.  When  the  court  of  one  State  has  a  railroad  or  other  property  in  its  posses- 
sion for  administration  as  trust  assets,  and  has  appointed  a  receiver  to  aid  it  in 
the  performance  of  its  duty,  by  carrving  on  the  business  to  which  the  propertv 
is  adapted,  until  such  time  as  it  can  be  sold  with  due  regard  to  the  rights  of  all 
persons  interested  therein,  a  court  of  another  State  has  not  jurisdiction,  without 
leave  of  the  court  by  which  the  receiver  was  appointed,  to  entertain  a  suit 
against  him  for  a  cause  of  action  arising  in  the  State  in  which  he  was  appointed 
ftnd  in  which  the  property  in  his  possession  is  situated,  based  on  dib  negli- 
gence, or  tiiat  of  his  servants,  in  the  performance  of  their  duty  in  respect  of  such 
property.    Id. 

7.  If  the  holder  of  railroad  bonds  secured  by  trust  deeds  on  the  road,  havuig 
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notice  of  the  appointment  of  a  receiver,  and  an  order  of  court  directin,^  Lim 
on  his  petition  to  issue  certificates  of  indebtedness,  and  making  such  certincates 
a  prior  and  first  lien  on  all  the  property  of  the  company,  desires  to  question  the 
power  of  thecourt  to  make  such  order,  he  must  do  so  before  sudi  certifi- 
cates are  issued.    Humphreys  v.  Allen,  14. 

8.  The  Vermont  and  Canada  R.  R.  Co.  in  1849-50  leased  its  railroad  to  the 
Vermont  Central  R  R.  Co.,  at  an  annual  rental  of  eight  per  centum  on  the 
cost  of  its  construction,  with  a  Drovision  that,  in  case  the  rent  E^ould  remain 
four  months  in  arrear  and  unpaid,  the  lessor  should  haye  the  right  to  enter  upon 
both  roads,  and  run  the  same  until  all  rent  due  and  growing:  due,  while  it  was  so 
in  possession,  should  be  paid  by  the  net  income.  The  Vermont  Central  Co. 
subsequently  executed  two  mortgages  of  its  roads  and  property,  subject  to  said 
contracts  of  lease,  to  trustees,  to  secure  first  and  second  mortgage  bonds;  and 
surrendered  possession  of  both  roads  to  the  trustees  of  the  first  mortgage. 
While  they  were  in  possession  of  and  running  the  roads,  default  was  made  in 
the  payment  of  rent  to  the  Vermont  and  Canac&i  Co.  The  Vermont  and  Canada 
Co.  then  brought  its  bill  in  equity,  praying  for  a  decree  for  the  rent  then  due, 
and  to  be  put  m  possession  of  ooth  roads  according  to  the  terms  of  the  contracts 
of  lease,  or  else,  '*  that  the  court  would  appoint  some  suitable  person  or  persons 
to  be  the  receiyer  or  receiyers,  and  manager  or  managers  of  said  roads  and  prop- 
erty." The  contracts  of  lease  were  held  yalid  and  binding  by  this  court:  the 
property  was  placed  in  the  hands  of  receiyers  to  carry  out  the  proyisions  oif  the 
same;  and  the  cause  was  ordered  to  be  continued  on  the  docket  of  the  0)urt  of 
Chanceiy,  open  to  all  parties  thereto  for  further  orders.  Subsequently,  by  de- 
crees of  the  said  court,  upon  notice  to,  and  the  assent  of  all  parties,  tJie  first  and 
second  mortgage  bondholders  of  the  Vermont  Central  R.  R.  Co.  were  authorized 
to  elect  annuafly,  at  meetings  duly  called  for  that  purpose,  a  committee,  con- 
sisting of  two  first  and  one  second  mortgage  bondholder,  who  should  adyise  with 
the  receiyers  and  managers  concerning  their  management  of  the  property,  and 
audit  their  accounts.  The  bondholders  elected  and  kept  in  ofllce  sudi  a  com- 
mittee. The  receiyers  and  managers  continued  to  act  as  such  in  the  manage* 
ment  of  the  property,  and  under  and  by  the  authority  of  yarious  decrees  of  tlie 
Court  of  Chancery,  entered  by  consent  of  the  parties — ^the  Vermont  and  Canada 
Co.,  and  the  bonaholdera'  committee,  haying  full  notice  thereof,  and  assenting. 
or  failing  to  object  thereto — issued  yarious  loans  to  a  large  amount  for  the  pur- 
chase of  equipment,  and  other  additions  to,  or  improyements  upon,  the  property; 
securinff  the  same  upon  certain  equipment  and  the  car  senrice  thereof;  and  ne- 
sotiatea  said  loans  as  receiyers  ana  managers;  of  all  which  the  Vermont  and 
Canada  Co.  and  the  bondholders'  committee  had  notice.  Langdon  v.  Vermont, 
etc.,  R  R.  Co.,  88. 

9.  The  question  being  as  to  the  equitable  priority  of  right  to  payment  from  the 
income,  or  corpus,  of  the  property,  as  between  the  holdera  of  the  loans,  so  issued 
by  the  receiyers  and  managers,  on  the  one  hand,  and  the  Vermont  and  Canada 
R.  R  Co.  and  the  first  and  second  mortgage  bondholders  on  the  other;  and  it 
being  claimed  that  the  specific  purpose  K>r  which  tlie  receiyers  were  appointed 
haying  been  accomplished  before  the  issuance  of  said  loans,  although  Ihe  receiy- 
ers had  neyer  been  discharged,  they  were  not,  at  the  time  of  the  issue  and  ne^ 
tiation  of  said  loans,  strict  receiyers,  so  that  said  loans  do  not  constitute  receiy- 
ers' debts,  or  affect  the  rights  of  the  Vermont  and  Canada  R  R  Co.,  and  the 
first  and  second  mortgage  iMndholdera,  to  the  priority  of  payment  and  security. 
EM, 

10.  1.  When  receiyers  haye  executed  the  duty  for  wliich  they  were  appointed, 
it  is  the  ri^ht  and  duty  of  the  party  upon  whose  application  they  were  appointed 
to  see  to  It  that  they  are  dischargeo,  if  he  woula  ayoid  the  consequences  of 
their  continuing  to  act  in  that  capacity.    Id. 

2.  When  persons  act  as  receiyers  and  managers,  and  issue  negotliible  obliga- 
tions, as  sucn,  with  the  knowledge  and  assent  of  all  the  parties  interested  in  the 
subject  matter  of  the  receiyership,  as  against  bona  fide  holders  of  such  obliga- 
tionfl»  such  parties  are  estopped  to  deny  that  they  are  just  what  they  purport  to 
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be,  namely,  the  obligations  of  receiyers  and  managerB,  and  as  rach,  entitled  to 
priority  of  payment  from  the  assets  of  the  trust    IcL 

8.  It  is  immaterial  whether  they  were  strict  receiyers  or  not  Purchasers  of 
the  bonds,  or  securities,  issued  by  them,  relied  upon  their  apparent  authority,  as 
such;  and  when  one  of  two  innocent  pe^ies  must  suffer,  he  shall  suffer  who  by 
his  own  acts  occasioned  the  confidence  and  the  loss;  he  who  gaye  the  power  or 
opportunity  to  do  the  act  must  bear  the  burden  of  the  consequences.    Im. 

4  The  first  and  second  mortgage  bondholders  of  the  Vermont  and  Canada 
R  R  Co.  haying  elected  to  ayail  themselyes  of  an  authority  giyen  for  their  bene- 
fit, and  at  public  meetings  chosen  a  committee  to  ^present  them  in  matters  ap- 
pertaining to  the  management  of  the  property,  are  all  bound  by  the  acts  of  said 
committee,  within  the  scope  of  its  authority.  The  issuing  of  loans  by  the  re- 
ceiyers and  manaffers,  as  such,  for  the  benent  and  conseryation  of  the  property, 
was  a  matter  within  Uie  scope  of  its  authority  to  adyise  with  the  receiyers  and 
managers  about,  and  assent  to.    Id. 

6.  The  Vermont  and  Canada  R.  R  Co.  and  the  first  and  second  mortgage 
bondholders  of  the  Vermont  Central  R.  R  Co.,  through  their  committee,  haying 
full  knowledge  of  the  acts  of  the  receiyers  and  mana^rs,  in  issuing  negotiable 
oblijTOtions,  as  such,  and  acquiescing  therein,  and  receiying  some  portion  of  the 
ayaus  thereof,  are  estopped  from  denying  that  said  acts  are  as  binding  upon 
them  as  the  acts  of  strict  receiyers  would  haye  been;  hence,  as  between  the  bona 
fide  holders  of  the  bonds  so  issued  by  the  receiyers  and  managers,  and  the  Ver- 
mont and  Canada  B.  R  Co.,  with  its  claim  for  rent,  and  the  first  and  second 
mortgage  bondholders  of  the  Vermont  Central  R  R  Co.,  with  their  claim  for 
interest,  the  former  haye  the  superior  equity  and  must  be  first  paid.    Id. 

6.  Taking  a  special  security  is  not  of  itself  a  waiyer  of  all  other  security. 
This  generally  depends  on  the  understanding  of  the  parties  when  the  security  is 
giyen.    Id. 

7.  A  bill  will  not  be  dismissed  for  multifariousness,  where  the  questions  pre- 
sented for  adjudication  by  it,  or  some  of  them,  are  Questions  in  which  all  Uie 
orators  haye  a  common  interest,  and  where  none  of  the  defendants  are  embar- 
rassed in  making  their  defence,  by  the  alleged  misjoinder  of  parties  or  causes  of 
action.    Id. 

11.  Statutoiy  receiyers  of  railroads,  to  some  extent,  were  public  agents,  and 
unless  acting  within  the  scope  of  their  authority,  the  State  is  not  bound  by  theur 
acts.    State  «.  Edgefield,  etc.,  R  R  Co.,  86. 

18.  Statutory  receiyers  of  railroads  haye  no  power  to  contract  debts  to  be  paid 
otherwise  than  out  of  the  earnings  of  the  roads.    Id. 

18.  There  was  no  obligation  on  the  State  to  continue  the  receiyership  until  the 
current  indebtedness  of  the  receiyership  was  paid.    Id. 

14.  The  fact  that  the  indebtedness  created  by  the  receiyer  enhanced  the  yalue 
of  the  property  on  which  the  State  had  a  mortgage,  cannot  add  strength  to  the 
claim.    IcL 

16.  A  court  of  chancery,  by  its  inherent  powers,  may  enlarge  the  power  of  its 
receiyer,  but  no  such  power  exists  as  to  a  receiyer  by  contract    Id. 

16.  A  statutory  receiyer  of  a  delinquent  railroad  has  no  power  to  lease  the 
road.    State  v.  McMinnyille,  etc.,  R  R.  Co..  95. 

17.  A  payment  of  rents  by  the  lessees,  under  a  yoid  lease,  to  an  officer  of  the 
State,  and  the  reception  of  such  rents  by  such  officer,  would  be  no  ratification 
of  the  yoid  lease.    The  Legislature  alone  could  ratify  such  yoid  lease.    Id. 

18.  There  can  be  no  recoyery  for  improyements  made  upon  the  road  by  the 
lessees  under  such  yoid  lease.    Id. 

Bee  MOBTGAGR. 

BHSD  OTXB  THB  BTBUT,  128. 

See  Stbebt  Railway,  1-7. 

sraciAL  TSAnr,  548. 

See  Nbgliokngb,  19. 

gPXSB«  BAVeXXOini  SATB  07,  581. 

See  NEOLiaBNGB,  87. 
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STATE,  IIEK  OF,  460. 

See  CoBFORATiON,  29. 

EEKOVAL  OF  VUITB,  105. 

See  PLBADma  and  Practicr,  5-8. 

RES  0E8TJB,  115. 

See  PLEADmo  and  Pbacticb,  9. 

EOLinre  stock.  488. 

See  Mortgage,  16. 

BOUTS,  SUBTET  OF,  518. 

See  Corporation,  80 

STATUTE. 

1.  Where  a  statute  of  this  State  is  derived  from  another  State,  a  decisioD  of 
the  supreme  court  of  that  State  construing  it,  rendered  after  its  adoption  in  Mis- 
souri, dries  not  carry  with  it  that  authoritative  force  that  it  would  lutve  had  if  it 
had  been  rendered  before  the  adoption.     Griswold  v.  Seligman,  871. 

See  Corporation,  24,  28;  Eminent  Domain.  8, 4;  Nbgligencb,  1;  Plkadino 

AND  Practice,  10,  14,  25. 

STOCK. 

1.  Where  preferred  guaranteed  stock  is  issued  by  a  railroad  company,  the 
holders,  althouf^h  they  are  not  entitled  to  dividends  when  no  profits  are  earned, 
vet  are  first  entitled  to  be  paid  the  amount  of  dividends  spedflra  and  guaranteed, 
including  all  arrears,  before  the  holders  of  common  stock  are  entitled  to  any- 
thing.   Board  man  v.  Lake  Shore,  etc.,  R.  R.  Co.,  265. 

2.  A  shareholder  in  a  corporation  is  not  entitled  to  any  of  the  property  or  prof- 
its until  a  division  has  been  made  or  a  dividend  declared.    Id. 

8.  When  a  dividend  is  declared  it  belongs  to  tiie  owners  of  the  stock  at  the 
time,  but  until  such  declaration  the  profits  form  part  of  the  assets;  and  an  as- 
signment b^  a  stockholder  of  his  slmres  carries  with  it  his  proportionate  share  of 
the  assets,  including  all  undeclared  dividends.    Id. 

4.  While  as  a  general  rule  the  officers  of  a  corporation  are  the  sole  jndges  as 
to  the  propriety  of  declaring  dividends,  and  the  courts  will  not  interfere  with  a 

§  roper  exercise  of  their  discretion,  where  the  right  to  a  dividend  is  clear  and 
xed  by  contract,  and  requires  the  directors  to  take  action  before  the  right  can 
be  asserted  by  an  action  at  law,  a  court  of  equity  will  interpose  to  compel  such 
action,  and,  when  necessary,  to  restrain,  by  injunction,  any  action  advene  to 
such  right.    Id. 

6.  In  1857  the  M.  S.  and  N.  I.  R.  R  Co.  issued  certain  preferred  and  guaran- 
teed stock;  the  certificates  therefor  stated  that  the  stock  was  entitled  to  annual 
dividends  at  the  rate  of  ten  per  cent,  payable  semi-annually,  at  dajs  specified, 
out  of  the  net  earnings  of  the  company,  and  also  a  share  pro  rata  with  tne  other 
stock  in  anv  excess,  and  that  Uie  payment  of  the  dividends  was  thereby  guaran- 
teed. Saia  companjr  was  consolidated  with  defendant,  the  latter  assumug  its 
obligations.  No  dividends  were  paid  upon  the  said  stock  until  1868,  and  the 
arrears  were  not  subsequently  paid  although  dividends  were  declared  and  raid 
upon  the  common  stocx.  In  an  action  to  compel  the  payment  of  the  back  divi- 
dends, for  the  purpose  of  showing  authority  for  the  issue  of  the  stock,  the  book 
of  minutes,  containing  certain  resolutions  of  the  board  of  directors  of  said  M.  S. 
and  N.  I.  R.  R  Co.  authorizing  the  issue  of  the  preferred  guaranteed  stock,  was 
offered  and  received  in  evidence  under  the  objection  that  the  certificate  was  the 
contract  and  could  not  be  varied  by  other  evidence.  Held^  no  error;  that  the 
whole  proceeding  relating  to  the  issue  of  the  stock  could  be  taken  in  connectioa 
as  constituting  the  one  transaction.    Id. 

6.  The  resolution  of  the  directors  declared  that  dividends  on  the  stock  aathor- 
ized  to  be  issued  should  idways  be  paid  out  of  any  net  earnings  before  any  po^ 
tion  should  be  applied  to  pay  dividends  on  the  omer  stock.  SM^  that  this  wtf 
in  ^ect  the  contract  as  expressed  in  the  certificate;  and  that  under  it  the  diri- 
dends  were  not  only  preferred,  but  being  guaranteed,  were  cumulative  and  a 
specific  charge  upon  me  accruing  profits,  and  in  case  of  a  failure  in  any  year  W 
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earn  profits  sufficient  to  pay  the  dividends  specified,  they  were  to  be  paid  as  ar- 
rears before  any  dividends  were  paid  upon  the  common  stock.    Id. 

7.  There  was  no  proof  of  plaintiffs'  title  to  the  preferred  stock  except  the  cer- 
tidcate  issued  to  plaintiffs'  testator.  Held,  that  in  the  absence  of  proof  of  the 
issue  of  other  stock  of  this  description  the  presumption  was  that  plaintiffs'  stock 
was  a  portion  of  that  so  authorized  to  be  issued,  and  that  plaintiffs  were  the  law- 
ful owners.    Id. 

S.  Plaintiffs'  testator  did  not  become  owner  of  the  stock  until  1862.  Eisld, 
that  the  transfer  to  him  carried  with  it  all  right  to  the  unpaid  dividends.    Id. 

9.  The  complaint  asked  and  the  judgment  directed  a  specific  performance  of 
tiie  contract  and  restrained  defendant  from  paying  dividends  upon  that  portion 
of  its  common  stock  which  represented  the  common  stock  of  the  M.  S.  and  K. 
I.  R.  R.  Co.  until  the  amount  of  the  arrears  was  paid.  HM,  no  error;  that 
plaintiff  was  entitled  to  the  equitable  relief  ^nted.    Id. 

10.  Also,  held,  that  an  action  was  maintainable  against  defendant  alone  as  the 
representative  of  the  corporation  with  which  the  contract  was  made.    Id. 

11.  Also,  held,  that,  as  the  claim  was  origlnallv  asainst  a  foreign  corporation, 
and  OS  the  articles  of  consolidation  by  which  defendant  assumed  the  obligation 
took  effect  within  six  years  of  the  commencement  of  the  action,  the  statute  of 
limitations  did  not  run  against  plaintiffs'  claim;  also  that  as  it  did  not  appear 
that  anv  action  on  the  part  of  defendant  was  induced  by  the  delay  in  prosecut- 
ing said  claim,  plaintiff  was  not  estopped  by  such  delay.    Id. 

12.  Defendant  was  organized  as  a  corporation  under  the  statutes  of  several 
States  to  operate  a  continuous  line  of  road  running  throueh  those  States  which 
had  previously  been  operated  by  the  consolidated  corporations.  It  was  claimed 
that  those  statutes,  so  far  as  they  authorized  the  consolidation  in  adjoining 
States,  were  repugnant  to  the  provision  of  the  U.  S.  Constitution  (art.  1,  §  8, 
sub.  3),  conferring  on  Congress  the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States.  Held,  untenable;  that  in  the  absence  of 
any  legislation  by  Congress  upon  the  subject,  the  power  so  to  legislate  existed 
in  the  States.    Id. 

18.  Also,  hM,  that  plaintiff  was  entitled  to  recover  interest.    Id. 

li.  The  rule  laid  down  by  the  English  authorities  where  interest  upon  annui- 
ties was  refused,  hdd,  not  to  apply.    Id. 

16.  The  mere  consolidation  of  one  railroad  company  with  another  company 
since  the  taking  effect  of  the  act  of  March  1,  1870,  authorizing  the  consolidation 
of  such  companies,  will  not  discharge  or  release  a  non-assenting  subscriber  of 
stock.    Atchison,  etc.,  R  R.  Co.  «.  Phillips  Co.,  826. 

16.  A  certificate  of  stock  in  an  incorporated  company,  contained  a  recital  on 
its  face  that  it  was  transferable  by  assignment,  and  on  its  surrender  to  the  direc- 
tors a  new  certificate  of  proprietorship  would  be  issued  to  the  assignee.  The 
by-laws  authorized  transfers  of  stock,  in  writing,  by  the  owner  thereof,  indorsed 
on  the  certificate,  or  on  separate  paper;  and  on  the  delivery  thereof  to  the  secre- 
tary, toffetiier  with  the  original  certificate  of  stock,  for  registration,  new  stock 
would  be  issued  to  the  assignee.  The  assignee  of  the  original  stockholder, 
having  possession  of  Uie  original  certificate,  sued  the  company  for  the  value  of 
new  stock  issued  to  a  subsequent  assignee  of  the  original  holder  to  whom  new 
stock  had  issued,  without  presentation  of  the  original  certificate.  The  plaintiff 
bad  not  presented  his  transfer  and  stock  at  the  secretary's  office  before  the  new 
stock  issued.    Held  : 

1.  The  company  was  estopped  from  denying  that  it  would  hold  for  the  benefit 
of  the  holder  of  the  certificate  the  amount  of  stock  therein  specified,  until  it  was 
presented  for  cancellation  and  new  stock  issued. 

2.  The  non-production  of  the  original  certificate  of  stock  was  notice  to  the 
company  that  a  superior  title  might  oe  in  a  third  party. 

8.  Though  the  certificate  was  not  the  share  of  stock,  it  was  constituted  by  the 
company  the  visible  representative  of  it,  and  as  between  the  shareholder  and  his 
assignee,  the  equitable,  if  not  the  legal,  title  would  pass  by  a  transfer  of  the 
ceruflcate,  and  this,  without  it  being  recorded  on  the  books  of  the  company. 

4.  The  certificate  and  transfer  were  prima  facie  sufficient  to  authorize  the 
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as  constituting  the  onei 

6.  The  resolution  of^ 
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dends  were  not  only 
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em  "in  trust,"  as  declared  by  a  resoltitioQ  of  the  board  of  direc- 
w/'  as  it  was  expressed  in  an  entry  on  the  stock  book  of  Uie 
nd  while  so  holding  the  stock,  oefendants  voted  it  at  one  election 
d  the  directors  ana  other  officers,  and  thereby  obtained  complete 

rporation; — Held,  that  they  were  estopped  to  deny  that  they  were 

ici  were  liable  as  such,  both  to  the  corporation  and  its  creditors; 

as  the  creditors  were  concerned,  whether  they  became  sudi  be- 

had  so  treated  the  stock  or  not.    Id. 
tock  is  held  under  a  written  contract,  as  security  for  advances,  it 

t  to  show  that  there  was  a  verbal  understanding  that  the  bailees 
e  privilege  of  voting  the  stock.    Id. 

,  p.  801,  Wag.  Stat.,  in  relation  to  railroad  companies,  provides 
nnolding  stock  in  any  such  company  ....  as  collateral 
be  personallv  subject  to  any  liability  as  a  stockholder  of  such 
the  person  pledging  such  stock  shall  be  considered  as  holding  the 
1  be  liable  as  a  stockholder  accordingly."  Held,  that  this  section 
tion  to  stock  which  has  not  been  issued  in  the  usual  course  of 
therefore,  does  not  exempt  from  liability  a  person  holding  as  ool- 
unsubacribed  stock  issued  to  him  by  the  company.  Id. 
the  filing  of  plaintiff's  articles  of  association  defendant  subscribed 
Its  capital  stock,  and  thereafter  paid  two  instalments  of  ten  per 
n  his  subscription,  pursuant  to  calls  by  the  company.    Iteld, 

ption  was  valid  and  binding,  and  became  so  on  the  payment  of 
ent.    Buffalo,  etc.,  R.  R  Co.  v,  Oriflord,  887. 
absolutely  necessary  to  its  validity  that  the  subscription  be  made 
ded  by  the  directors  for  that  purpose.    If  the  directors  adopt  one 
me  one  else,  every  purpose  of  the  statute  is  satisfied.    Id. 

See  Ck>RPOBATiON,  1,  2. 


808. 


See  CoBFOBATiOK,  19-28;  Stook. 


Plbading  and  Practiob,  16-26;  Stbbbt  Railway. 

B0AB8. 

municipal  legislation,  the  erection  of  sheds  or  awnings  over  the 

in  a  particular  manner,  is  prohibited,  sheds  or  awning  not  con- 

\e  manner  forbidden,  are  not  nuisances.    Laviosa  v.  Chicago,  etc., 

11  not  take  Judicial  cognizance  of  municipal  legislation.    Its  ex- 
proven  as  any  other  fact.    Id. 

company  cannot,  of  its  own  authority,  demolish  such  a  shed  or 
>ly  because  it  obstructs  the  use  of  its  track.    Id. 
railroad  company  provokes  the  deed  and  furnishes  the  labor  nec- 
accomplishment,  the  fact  that  the  demolition  of  such  a  shed  or 
ordered  without  lawful  authority,  by  one  municipal  officer,  and 
he  superintendence  of  another,  does  not  make  the  railroad  company 
[in  the  wrong  and  responsible  as  such.    Id. 
cipal  corporation  cannot  treat  a  particular  thing  as  a  nuisance,  with- 
sglslation  declaring  all  things  of  its  kind  to  be  such.    Id. 
>fui  company  may  be  compelled  to  use  the  streets  in  such  a  manner 
Jbe  least  possible  injury  upon  private  individuals,  compatible  with 
[le  convenience  of  the  public  who  makes  use  of  its  road, 
irts  will  afford  a  remedy  n<^ainst  the  use  of  streets,  by  railroads,  in 
it  is  needlessly  and  unreasonably  injurious  to  private  persons,  even 
particular  mode  of  use  is  expressly  authorized  by  municipal  legia- 

srcise  in  good  faith,  by  the  council  of  a  city  or  village,  of  the  dia- 


\ 


680 

STATE,  LlElf  OP,  4 

i 

■ 

EEKOVAL  OF  BVlt 


KE8  0E8TJB,  115. 


I 


EOLLIKG  STOCK.  4^ 

BOUTE,  8UB7ET  01 

STATTTTE. 

1.  Where  a  BtatuU 
the  supreme  court  oi 
Bouri,  does  not  carry 
had  been  rendered  b> 
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by  them  "in  trust,"  as  declared  by  a  reBolution  of  the  board  of  direc- 

in  escrow,"  as  it  was  expressed  in  an  entry  on  the  stock  book  of  the 

fn ;  and  while  so  holding  the  stock,  oefendants  voted  it  at  one  election 

lected  the  directors  ana  other  officers,  and  thereby  obtained  complete 

the  ooiporation ; — JBbld,  that  they  were  estopped  to  deny  that  they  were 

iTB,  and  were  liable  as  such,  both  to  the  corporation  and  its  creditors; 

lo  far  as  the  creditors  were  concerned,  whether  they  became  such  be- 

idants  had  so  treated  the  stock  or  not.    Id. 

sre  stock  is  held  under  a  written  contract,  as  security  for  advances,  it 
ipetent  to  show  that  there  was  a  verbal  understanding  that  the  bailees 
kve  the  privilege  of  voting  the  stock.    Id. 

ion  9,  p.  801,  Wag.  Stat.,  in  relation  to  railroad  companies,  provides 
srsonnolding  stock  in  any  such  company  ....  as  collateral 
all  be  personallv  subject  to  any  liability  as  a  stockholder  of  such 
but  the  person  pledging  such  stock  shall  be  considered  as  holding  the 
shall  be  liable  as  a  stockholder  accordingly. "  Held,  that  this  section 
^plication  to  stock  which  has  not  been  issued  in  the  usual  course  of 
id,  therefore,  does  not  exempt  from  liability  a  person  holding  as  ool- 
rity  unsubscribed  stock  issued  to  him  by  the  company.  Id. 
>r  to  the  fllinff  of  plaintiff's  articles  of  association  defendant  subscribed 
of  its  capitu  stock,  and  thereafter  paid  two  instalments  of  ten  per 
I  upon  his  subscription,  pursuant  to  calls  by  the  company.  iMd, 
[subecription  was  valid  andf  binding,  and  became  so  on  the  payment  of 
stalment.  Buffalo,  etc.,  R.  R  Co.  v.  Orifford,  887. 
not  absolutely  necessary  to  its  validity  that  the  subscription  be  made 
provided  by  the  directors  for  that  purpose.  If  the  directors  adopt  one 
by  some  one  else,  every  purpose  of  the  statute  is  satisfied.    Id. 

See  CORFOBATIOK,  1,  2. 
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RAILBOABB. 

len,  by  municipal  legislation,  the  erection  of  sheds  or  awnings  over  the 

treets,  in  a  particular  manner,  is  prohibited,  sheds  or  awnings  not  con- 
in  the  manner  forbidden,  are  not  nuisances.    Laviosa  v.  Chicago,  etc., 

lo.,  128. 

mrts  will  not  take  judicial  cognizance  of  municipal  legislation.    Its  ex- 

[must  be  proven  as  any  other  fact    Id. 

railroad  company  cannot,  of  its  own  authority,  demolish  such  a  shed  or 

L  simply  because  it  obstructs  the  use  of  its  track.    Id. 

nere  a  railroad  company  provokes  the  deed  and  furnishes  the  labor  nec- 

Tor  its  accomplishment,  the  fact  that  the  demolition  of  such  a  shed  or 
was  ordered  without  lawful  authority,  by  one  municipal  officer,  and 

ider  the  superintendence  of  another,  does  not  make  the  railroad  company 

actor  in  the  wrong  and  responsible  as  such.    Id. 

municipal  corporation  cannot  treat  a  particular  thing  as  a  nuisance,  with- 

leral  legislation  declaring  all  things  of  its  kind  to  be  such.    Id. 

railrof^  company  may  he  compelled  to  use  the  streets  in  such  a  manner 

iffict  the  least  possible  injury  upon  private  individuals,  conipatible  with 

sonable  convenience  of  the  public  who  makes  use  of  its  road. 

*he  courts  will  afford  a  remedy  ngainst  the  use  of  streets,  by  railroads,  in 
iner  that  is  ne^lessly  and  unreasonably  injurious  to  private  persons,  even 

such  particular  mode  of  use  is  expressly  authorized  by  municipal  legia- 
Id. 

'he  exercise  in  good  faith,  by  the  council  of  a  city  or  village,  of  the  dia- 
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See  Corporation,  20. 
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See  Pleading  and  Practigb,  5-8. 

B£8  0E8TJB,  115. 

See  Pleading  and  Practioe,  9. 

EOLLIHO  BTOCX.  488. 

See  Mortgage,  16. 

BOTTTE,  BVBVST  07,  618. 

See  Corporation,  80 

STATTTTE. 

1.  Where  a  statute  of  this  State  is  derived  from  another  State,  a  deciuon  of 
the  supreme  court  of  that  State  construing  it,  rendered  after  its  adoption  in  Jl^s- 
souri,  does  not  carry  with  it  that  authoritative  force  that  it  would  lukve  had  if  it 
had  been  rendered  before  the  adoption.     Griswold  o.  Seligman,  871. 

See  Corporation,  24,  28;  Eminent  Domain,  8, 4;  Negligence,  1;  Pleading 

AND  Practice,  10,  14,  25. 

BTOCX. 

1.  Where  preferred  guaranteed  stock  is  issued  by  a  railroad  comiNiny,  the 
holders,  although  they  are  not  entitled  to  dividends  when  no  profits  are  earned, 
yet  are  first  entitled  to  be  paid  the  amount  of  dividends  specified  and  guaranteed, 
including  all  arrears,  before  the  holders  of  common  stock  are  entitled  to  any- 
thing.   Board  man  «.  Liake  Shore,  etc.,  R  R.  Co.,  266. 

2.  A  shareholder  in  a  corporation  is  not  entitled  to  any  of  the  property  or  prof- 
its until  a  division  has  been  made  or  a  dividend  declared.    Id. 

8.  When  a  dividend  is  declared  it  belongs  to  t^e  owners  of  the  stock  at  the 
time,  but  until  such  declaration  the  profits  form  part  of  the  assets;  and  an  as- 
signment bv  a  stockholder  of  his  shares  carries  with  it  his  proportionate  share  of 
the  assets,  including  all  undeclared  dividends.    Id. 

4.  While  as  a  general  rule  the  officers  of  a  corporation  are  the  sole  judges  as 
to  the  propriety  of  declaring  dividends,  and  the  courts  will  not  interfere  with  a 

§  roper  exercise  of  their  discretion,  where  the  right  to  a  dividend  is  clear  and 
xed  by  contract,  and  requires  the  directors  to  take  action  before  the  ri^t  can 
be  asserted  by  an  action  at  law,  a  court  of  equity  will  interpose  to  compel  such 
action,  and,  when  necessary,  to  restrain,  by  injunction,  any  action  adverse  to 
such  right.    Id. 

6.  In  1867  the  M.  S.  and  N.  I.  R  R  Co.  issued  certain  preferred  and  guaran- 
teed stock;  the  certificates  therefor  stated  that  the  stock  was  entitled  to  annual 
dividends  at  the  rate  of  ten  per  cent,  payable  semi-annually,  at  days  specified, 
out  of  the  net  earnings  of  the  company,  and  also  a  share  pro  rata  with  Uie  other 
stock  in  anv  excess,  and  that  the  payment  of  the  dividends  was  thereby  guaran- 
teed. Saia  companjr  was  consolidated  with  defendant,  the  latter  assuming  its 
obligations.  No  dividends  were  paid  upon  the  said  stock  until  1868,  and  the 
arrears  were  not  subsequently  paid  although  dividends  were  declared  and  paid 
upon  the  common  stocK.  In  an  action  to  compel  the  payment  of  the  back  divi- 
dends, for  the  purpose  of  showing  authority  for  the  issue  of  the  stock,  the  book 
of  minutes,  containing  certain  resolutions  of  the  board  of  directors  of  said  M.  S. 
and  N.  I.  R  R  Co.  authorizing  the  issue  of  the  preferred  guaranteed  stock,  was 
offered  and  received  in  evidence  under  the  objection  that  the  certificate  was  the 
contract  and  could  not  be  varied  by  other  evidence.  Held,  no  error;  that  the 
whole  proceeding  relating  to  the  issue  of  the  stock  could  be  taken  in  connection 
as  constituting  the  one  transaction.    Id. 

6.  The  resolution  of  the  directors  declared  that  dividends  on  the  stock  author- 
ized to  be  issued  should  idways  be  paid  out  of  any  net  earnings  before  an^  por- 
tion should  be  applied  to  pay  dividends  on  the  other  stock.  MM,  Uiat  this  wm 
in  effect  the  contract  as  expressed  in  the  certificate;  and  that  under  it  the  divi- 
dends were  not  only  preferred,  but  being  guaranteed,  were  cumulative  and  a 
specific  charge  upon  me  accruing  profits,  and  in  case  of  a  failure  in  any  year  W 
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earn  profits  sufficient  to  pay  the  dividends  specified,  they  were  to  be  paid  as  ar- 
rears before  any  dividends  were  paid  upon  the  common  stock.    Id. 

7.  There  was  no  proof  of  plaintiffs'  title  to  the  preferred  stock  except  the  cer- 
tificate issued  to  plaintiffs'  testator.  Held,  that  in  the  absence  of  proof  of  the 
issue  of  other  stock  of  this  description  the  presumption  was  that  plaintiffs'  stock 
was  a  portion  of  that  so  authorize  to  be  issued,  and  that  plaintiffs  were  the  law- 
ful owners.    Id. 

8.  Plaintiffs'  testator  did  not  become  owner  of  the  stock  until  1802.  Beld, 
that  the  transfer  to  him  carried  with  it  all  right  to  the  unpaid  dividends.    Id. 

9.  The  complaint  asked  and  the  judgment  directed  a  specific  performance  of 
the  contract  and  restrained  defendant  from  paying  dividends  upon  that  portion 
of  its  common  stock  which  represented  the  common  stock  of  the  M.  S.  and  K. 
I.  R.  R  Co.  until  the  amount  of  the  arrears  was  paid.  Held,  no  error;  that 
plaintiff  was  entitled  to  the  equitable  relief  granted.    Id. 

10.  Also,  hM,  that  an  action  was  maintainable  against  defendant  alone  as  the 
representative  of  the  corporation  with  which  the  contract  was  made.    Id. 

11.  Also,  held^  that,  as  the  claim  was  originaJlv  asainst  a  foreign  corporation, 
and  OS  the  articles  of  consolidation  by  which  defendant  assumed  the  obligation 
took  effect  within  six  years  of  the  commencement  of  the  action,  the  statute  of 
limitations  did  not  run  against  plaintiffs' claim;  also  that  as  it  did  not  appear 
that  anv  action  on  the  part  of  defendant  was  induced  by  the  delay  in  prosecut- 
ing said  claim,  plaintiff  was  not  estopped  by  such  delay.    Id. 

12.  Defendant  was  organized  as  a  corporation  under  the  statutes  of  several 
Stales  to  operate  a  continuous  line  of  road  running  through  those  States  which 
had  previously  been  operated  by  the  consolidated  corporations.  It  was  claimed 
that  those  statutes,  so  far  as  they  authorized  the  consolidation  in  adjoining 
States,  were  repugnant  to  the  provision  of  the  U.  S.  Constitution  (art.  1,  §  8, 
sub.  8),  conferring  on  Congress  the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States.  Held,  untenable;  that  in  the  absence  of 
any  legislation  by  Congress  upon  the  subject,  the  power  so  to  legislate  existed 
in  the  States.    Id. 

18.  Also,  hM,  that  plaintiff  was  entitled  to  recover  interest.    Id. 

14.  The  rule  laid  down  by  the  English  authorities  where  interest  upon  annui- 
ties was  refused,  held,  not  to  apply.    Id. 

16.  The  mere  consolidation  oi  one  railroad  companv  with  another  company 
since  the  taking  effect  of  the  act  of  March  1,  1870,  authorizing  the  consolidation 
of  such  companies,  will  not  discharge  or  release  a  non-assenting  subscriber  of 
stock.    Atchison,  etc.,  R  R.  Co.  «.  Phillips  Co.,  826. 

18.  A  certificate  of  stock  in  an  incorporated  company,  contained  a  recital  on 
its  face  that  it  was  transferable  by  assignment,  and  on  its  surrender  to  the  direc- 
tors a  new  certificate  of  proprietorship  would  be  issued  to  the  assignee.  The 
by-laws  authorized  transfers  of  stock,  m  writing,  by  the  owner  thereof,  indorsed 
on  the  certificate,  or  on  separate  paper;  and  on  the  delivery  thereof  to  the  secre- 
tary, togeti^er  with  the  original  certificate  of  stock,  for  registration,  new  stock 
would  be  issued  to  the  assignee.  The  assignee  of  the  original  stockholder, 
having  possession  of  the  original  certificate,  sued  the  companv  for  the  value  of 
new  stock  issued  to  a  subsequent  assignee  of  the  oridnal  holder  to  whom  new 
stock  had  issued,  without  presentation  of  the  original  certificate.  The  plaintiff 
had  not  presented  his  transfer  and  stock  at  the  secretaiy's  office  before  the  new 
stock  issued.    Held : 

1.  The  company  was  estopped  from  denying  that  it  would  hold  for  the  benefit 
of  the  holder  of  the  certificate  the  amount  of  stock  therein  specified,  until  it  was 
presented  for  cancellation  and  new  stock  issued. 

2.  The  non-production  of  the  original  certificate  of  stock  was  notice  to  the 
company  that  a  superior  title  might  oe  in  a  third  party. 

8.  Though  the  certificate  was  not  the  share  of  stock,  it  was  constituted  by  the 
company  the  visible  representative  of  it,  and  as  between  the  shareholder  and  his 
assignee,  the  equitable,  if  not  the  legal,  title  would  pass  by  a  transfer  of  the 
cer&cate,  and  this,  without  it  being  recorded  on  the  books  of  the  company. 

i.  The  certificate  and  transfer  were  prima  facie  sufficient  to  authorize  the 
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holder  to  demand  of  the  company  the  priTileges  and  benefits  to  which  the 
original  holder  was  entitled. 

5.  In  the  absence  of  a  charter  or  statutory  provision  reauiring  a  transfer  of 
stock  on  the  books  of  the  company,  as  between  the  shareholder  and  his  assignee, 
to  pass  title  as  aeainst  a  creditor,  the  interest  of  the  creditor  must  be  r^arded  as 
subordinate  to  that  of  the  bona  fide  aasi^ee. 

6.  The  company  was  liable  to  the  assignee  of  the  original  stockholder  holding 
the  oriflrinal  certificate.     Strange  o.  H.  and  T.  C.  R.  R  Co..  838. 

17.  The  owner  of  a  certificate  of  stock  in  an  incorporated  company,  placed 
his  certificate,  with  a  blank  transfer  indorsed  thereon,  in  the  hands  oi  another 
for  the  purpose  of  sale;  the  agent  filled  the  blank  with  his  own  name  and  after- 
wards indorsed  thereon  a  transfer  from  himself  to  a  purchaser.     Hdd: 

1.  The  original  owner  haying  giyen  to  his  agent  possession  of  the  certificate 
with  the  external  indicia  of  ownership  and  the  right  of  disposal,  the  subsequent 
transfer  by  the  agent  clothed  the  purchaser  with  Uie  apparent  le(^  title. 

2.  The  rights  of  the  purchaser  did  not  depend  on  the  actual  title  or  authc^ty 
of  the  agent  to  sell,  but  upon  the  act  of  the  ori^nal  owner  giying  the  apparent 
authority  of  disposal,  and  which  would  estop  him  and  his  assignee. 

8.  The  title  of  the  purchaser  would  be  subject  to  be  defeated  by  a  superior 
title  in  the  original  owner,  if  acquired  with  notice  of  it,  or  without  yaluable 
consideration. 

4.  In  the  absence  of  statutory  or  charter  proyision,  the  books  of  the  company 
could  not  operate  as  notice  of  the  ownership  of  the  stock,  further  thitn  for  the 
use  and  benefit  of  the  company  itself.    Id. 

18.  A  city,  haying  subecnbed  to  the  stock  of  a  railroad  company,  under  the  act 
of  May  4th,  1868,  authorizing  cities  to  aid  in  the  construction  oi  railroads,  1  R 
8.  (Indiana)  1876,  p.  299,  is  bound  Inr  the  same  liability  which  under  section  38 
of  the  act  for  the  incorporation  of  railroad  oompames,  1  R  8.  1876,  p.  712, 
attaches  to  an  ordinary  stockholder  in  such  company  for  labor  done  in  the  con- 
struction of  its  road.    Shipley  «.  Terre  Haute,  846. 

19.  Section  88  of  said  act  for  the  incorporation  of  railroad  companies  is  con- 
stitutional, its  proyisions  being  matter  properly  connected  with  the  subject  of 
the  title  of  such  act  within  the  meaning  of  section  19,  article  4,  of  the  constitu- 
tion.   Id. 

90.  A  stock  company,  not  haying  express  power  granted  to  declare  a  f orfeitare 
of  stock  for  non-payment,  may  sue  for  the  amount  of  subscription  to  stock,  and 
on  failure  to  collect  full  amount  subscribed,  may  collect  residue  by  sale  of  stoctL 
subscribed  for.    Chase  v.  £.  T.,  etc.,  R  R  Co.,  849. 

91.  The  indiyidual  or  personal  liability  of  stockholders,  under  section  79  of  the 
corporation  act  of  May  1,  1862  (1  S.  &  C.  810);  also  under  section  8  of  April 
10,  1861,  regulating  street  railroad  companies  (S.  &  S.  186),  attaches  in  fayor  of 
creditors  at  the  time  the  debt  was  contracted  or  the  liability  incurred  by  the 
corporation.    Brown  «.  Hitchcock,  862. 

tt.  After  such  liability  attaches  to  a  stockholder,  it  is  not  discharged  by  the 
subsequent  assignment  or  transfer  of  his  stock;  but  the  successiye  assignees  or 
holders,  by  accepting  the  stock,  and  the  benefits  arising  therefrom,  impliedly 
undertake  to  indemnify  or  discharge  the  assignor  from  the  liability  which  at- 
tached to  him  as  stockholder  while  he  held  the  stock.    Id. 

98.  In  a  suit  by  creditors  to  enforce  such  liability  against  the  stockholders  of 
an  insolyent  corporation,  the  existing  stockholders  are  seyerally  chargeable  with 
the  payment  of  such  liability.    Id. 

94.  If,  by  reason  of  insolyency,  the  amount  due  from  any  stockholder  is  not 
collectible,  the  assignors  of  his  stock  up  to  the  time  the  liability  attached  may  be 
charged  with  the  deficiency.    Id. 

96.  One  may  render  himself  liable  as  stockholder  in  a  corporation  as  well  by 
his  conduct  in  respect  to  the  stock  of  the  corporation,  as  by  formal  subecription 
and  acceptance  of  stock.    Griswold  e.  Selignum,  871. 

96.  Accordingly,  where  defendants  adyanced  money  to  a  corporation,  and  to 
secure  the  adyances,  receiyed  from  the  corporation  a  certificate  for  a  majority 
of  its  capital  stock,  which  was  i^wolute  ana  imconditioiia]  on  its  face,  hot  was 
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to  be  held  by  them  "in  trust/*  as  declared  by  a  reeolutioi]  of  the  board  of  direc- 
tors,  or  "  in  escrow/'  as  it  was  expressed  in  an  entry  on  the  stock  book  of  Uie 
corporatioD ;  and  while  so  holdine  the  stock,  aefendants  voted  it  at  one  election 
and  thus  elected  the  directors  ana  other  officers,  and  thereby  obtained  complete 
control  of  the  corporation ; — EM,  that  they  were  estopped  to  deny  that  they  were 
stockholders,  and  were  liable  as  such,  both  to  the  corporation  and  its  creditors; 
and  this,  so  far  as  the  creditors  were  concerned,  whether  they  became  such  be- 
fore defendants  had  so  treated  the  stock  or  not.    Id. 

S7.  Where  stock  is  held  under  a  written  contract,  as  security  for  advances,  it 
is  not  competent  to  show  that  there  was  a  verbal  understanding  that  the  bailees 
were  to  have  the  privilege  of  voting  the  stock.    Id. 

M.  Section  9,  p.  801,  Wag.  Stat.,  in  relation  to  railroad  companies,  provides 
that '*  no  person  holding  stock  in  any  such  company  ....  as  collateral 
aecarity,  shall  be  personallv  subject  to  any  liabilitv  as  a  stockholder  of  such 
company;  but  the  person  pledginfl^  such  stock  shall  be  considered  as  holding  the 
same,  and  shall  be  liable  as  a  stockholder  accordingly."  EM,  that  this  section 
has  no  application  to  stock  which  has  not  been  issued  in  the  usual  course  of 
bosiness,  and,  therefore,  does  not  exempt  from  liability  a  person  holding  as  col- 
lateml  securi^  unsubscribed  stock  issued  to  him  by  the  company.    Id. 

88.  Prior  to  the  filing  of  plaintiff's  articles  of  association  defendant  subscribed 
for  shares  of  its  capitiu  stock,  and  thereafter  paid  two  instalments  of  ten  per 
cent  each  upon  Mb  subscription,  pursuant  to  calls  by  the  company.  ^M, 
That  the  subscription  was  valid  and  binding,  and  became  so  on  the  payment  of 
the  first  mstalment.    Buffalo,  etc.,  R  R  Co.  v.  Orifford,  887. 

SO.  It  is  not  absolutely  necessary  to  its  validity  that  the  subscription  be  made 
in  a  book  provided  by  the  directors  for  that  purpose.  If  the  directors  adopt  one 
provided  by  some  one  else,  every  purpose  of  the  statute  is  satisfied.    Id. 

See  Corporation,  1,  2. 

8T0CXH0LDEB,  808. 

See  OoBFORATiON,  19-28;  Stock. 

RBEET,  179. 

See  Plbadiho  axd  Praoticb,  16-26;  Stbbbt  Railwat. 

8TBEET  EAILBOADS. 

1.  When,  by  municipal  legislation,  the  erection  of  sheds  or  awnings  over  the 
public  streets,  in  a  particular  manner,  is  prohibited,  sheds  or  awning  not  con- 
structed in  the  manner  forbidden,  are  not  nuisances.  Laviosa  v,  Chicago,  etc., 
R  R  Co.,  128. 

2.  Courts  will  not  take  Judicial  cognizance  of  municipal  legislation.  Its  ex- 
istence must  be  proven  as  any  other  lact.    Id. 

8.  A  railroad  company  cannot,  of  its  own  authority,  demolish  such  a  shed  or 
awning,  simply  because  it  obstructs  the  use  of  its  track.    Id. 

4.  Where  a  railroad  company  provokes  the  deed  and  furnishes  the  labor  nec- 
essary for  its  accomplishment,  the  fact  that  the  demolition  of  such  a  shed  or 
awning  was  ordered  without  lawful  authority,  by  one  municipal  officer,  and 
done  under  the  superintendence  of  another,  does  not  make  the  railroad  company 
less  an  actor  in  the  wrong  and  responsible  as  such.    Id. 

6.  A  municipid  corporation  cannot  treat  a  particular  thing  as  a  nuisance,  with- 
out general  legislation  declaring  all  things  of  its  kind  to  be  such.    Id. 

6.  A  railrof^  company  may  be  compiled  to  use  the  streets  in  such  a  manner 
as  to  inffict  the  least  possible  injury  upon  private  individuals,  compatible  with 
the  reasonable  convenience  of  the  public  who  makes  use  of  its  roacL 

7.  The  courts  will  afford  a  remedy  against  the  use  of  streets,  by  railroads,  in 
a  manner  that  is  needlessly  and  unreasonably  injurious  to  private  persons,  even 
though  such  particular  mode  of  use  is  expressly  authorized  by  municipal  legis- 
lation.   Id. 

8.  The  exercise  in  good  faith,  by  the  council  of  a  dty  or  village,  of  the  die- 
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creCioii  Tested  In  it  by  Section  2505  R  8.,  as  cometed  (77  O.  L.  48).  to  grant 
pennission  to  any  corporation,  company  or  IndiTidoal,  owning  or  haying  tbe 
right  to  construct  a  street  railroad,  to  extend  its  track,  wheie  me  council  may 
dMm  sach  extension  beneficial  to  the  public,  will  not  be  interfered  with  by  the 
court    Suns  e.  Brooklyn,  etc.,  R  R  Co..  138. 

9.  A  street  railroad  corporation,  which  owns  or  has  the  ri^t  to  oonstract  a 
street  railroad  within  a  city  or  Tillage,  may,  with  the  permission  of  the  council 
of  such  citj  or  Tillaj^e  duly  granted,  extend  its  track  beyond  the  tennini  named 
in  the  certificate  of  incorporation,  subject  to  the  provisions  of  Section  8505  of 
the  RsTised  Statutes  as  corrected  (77  O.  L.  48).    Id. 

10.  The  corporate  power  to  make  such  an  extension  is  conferred  by  statutes 
under  which  the  company  is  incorporated  and  is  actine.  The  ordinance  grant- 
ing permission  to  extend  the  track  is  not  an  act  conferring  corporate  powers. 
It  IS  merely  a  permit  to  the  corporation  to  exercise  the  corporate  powers  con- 
ferred by  general  law;  therefore  such  an  ordinance  is  not  an  act  conferring  cor- 

S>rate  powers*  which  is  prohibited  by  Art  XTIL,  Sec.  1,  of  the  Constitution  of 
hio.     Id. 

11.  By  the  charter  of  certain  street  railway  companies  of  Washington  and 
Qeoigetown,  the  companies  were  required  to  keep  their  tracks  and  the  adjacent 
part  of  the  streets,  at  all  times,  well  pa^ed  and  in  ^ood  order,  without  expense 
to  the  United  States,  and  to  the  District,  the  District  being  also  bound  bj 
statute  to  take  all  proper  care  of  its  streets  and  avenues.  On  the  failure  of  tbe 
companies  to  perforpi  this  duty  the  work  was  done  and  paid  for  by  the  Dis- 
trict, and  to  obtain  reimbursement  for  the  outlay,  suit  was  afterwards  brought 
by  it  against  the  companies.  JSUd,  1.  That  after  tbe  acceptance  of  their  char- 
ters, the  companies  could  not  be  heard  to  object  that  the  provision  was  illegal 
or  incapable  of  enforcement  against  them.  8.  That  the  right  of  action  grew  out 
of  and  was  founded  upon  the  obligation  in  the  charters  as  well  of  the  District 
as  of  the  companies,  and  that  the  suit  was  an  action  founded  upon  those  sta^ 
utea.  8.  That  the  statutory  obligation  of  the  companies  had  been  broken  if  the 
pavinff  had  caused  any  expense  to  the  District,  and  this  fact  would  furnish  the 
consideration  and  foundation  of  the  claim  for  roimbursement.  4.  That  the 
action  was  not  within  any  of  the  enumerated  actions  mentioned  in  the  first  sec- 
tion of  the  Manrland  act  of  1715,  chap.  88,  to  which  the  plea  of  limitations 
would  be  available.    Dist.  of  Columbia  e.  Washington,  etc.,  R  R  Co..  161. 

18.  When  the  charter  o^  the  companies  binds  them  to  psve  and  keep  in 
repair  the  streets  upon  which  their  tracks  are  laid  and  they  neglect  so  to  do,  and 
the  District  thereupon  does  the  work  and  brings  suit  against  them  for  reim- 
bursement, the  fact  that  no  assessment  had  been  made  against  the  companies 
by  the  District  for  such  work  is  immaterial  in  its  eifect  upon  the  right  to  set  up 
limitations  as  a  defence;  the  companies  occupy  the  same  position  with  respect 
to  the  statute  of  limitations  that  they  would  have  held  if  the  amount  chtfpe- 
able  against  them  had  been  made  the  subject  of  a  regular  assessment  whidi 
they  had  refused  to  pay  and  for  whidi  the  action  had  been  brought.    Id. 

IS.  One -section  of  the  charters  of  the  companies  required  them  to  keep  their 
tracks,  etc.,  at  all  times,  well  paved  and  in  good  order;  and  by  another  section 
it  was  provided,  "  that  nothing  in  this  act  shall  prevent  the  government,  at  any 
time,  from  altering  the  grades  or  otherwise  improving  all  avenues  or  streets  occu- 
pied by  said  roads,  or  Xhe  respective  cities  from  so  altering  or  improving  such 
streets  or  avenues,  and  the  seweri4^  thereof,  as  may  be  under  their  respective 
authority  and  control;  and  in  such  event  it  shall  be  the  duty  of  such  company 
to  chsn^  their  said  railroad  so  as  to  conform  to  such  grade  or  pavement.  The 
companies'  charters  also  provided,  "  that  the  use  and  maintenance  of  said  road 
shall  be  subject  to  the  municipal  reflations  of  the  cities  of  Washington  and 
Oeorgetown."  MM,  that  the  companies  were  bound  by  the  chaiters  not  only  to 
pave  once  the  designated  portions  of  the  streets,  but  to  repair  the  paving  and  to 
change  the  grade  and  lay  new  pavements  within  the  prescribed  limits  vmenever 
the  municipality,  in  its  dif^cretion,  should  see  proper  to  make  changes  in  the 
streets,  rendering  such  work  proper  to  be  done  on  the  part  of  the  companies. 
Id. 
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14.  The  complaiiuaiU  in  their  hill  aUeged,  that  thej  were  the  owners  of  lots 
abutting  upon  jD.  street  or  H.  avenue,  between  8.  and  B.  streets  in  Baltimore 
County;  that  the  bed  of  said  street  or  avenue  belonged  to  them,  and  that  the 
same  was  a  private  way.  That  the  defendants  without  their  assent,  and  daim- 
ing  incorporation  under,  and  authority  by,  the  Act  of  1865,  ch.  82,  were  laving 
a  railway  track  along  said  street  or  avenue  to  the  complainant's  injury,  without 
having  condemned  the  right  of  way,  or  made  any  compensation  to  them  for 
their  interest  in  the  soil  and  the  damages  incurred.  Tlie  bill  then  prayed  for  an 
injunction.  The  answer  admitted  the  complainant's  title,  but  denied  that  the 
said  street  was  a  private  way,  and  charged  it  to  be  a  public  street  or  highway, 
and  a  very  important  thoroughfare.  It  admitted  the  laying  of  the  railway 
track,  but  alleged  it  was  only  a  horse  car  railway,  which  their  charter  fully 
authorized,  and  the  defendants  disavowed  and  forever  renounced  all  claim  to 
place  a  steam  railway  on  said  street,  and  insisted,  that  the  law  was  wholly 
within  legislative  powers.  The  admissions  and  proof  showed  that  the  street 
or  avenue  in  question  had  becm  thrown  open  to  public  use,  and  had  been  ac- 
cepted and  used  bv  the  public  for  many  years;  that  lots  had  been  sold  calling 
for  said  street,  ana  that  It  had  been  used  for  many  years  as  a  thoroughfare  for 
aU  the  ordinary  modes  of  transit.    Eeld: 

Iflt.  That  the  complainants  were  estopped  from  denyinj^  it  was  such  street  or 
highway  for  all  the  purposes  for  which  it  might  be  fairly  mf erred  that  the  dedi- 
cation was  intended. 

2d.  That  the  Legislature  had  the  power  to  confer  upon  the  defendants  the 
right  to  construct  and  use  a  horse  car  railway  on  said  street. 

dd.  That  it  was  not  necessary  to  determine  whether  under  said  Act  of  1865, 
ch.  83,  a  steam  railway,  if  attempted  to  be  laid,  would  be  without  sul&cient 
legal  warrant,  as  the  defendants  were  not  laying  claim  to  any  such  right,  but 
were  building  a  horse  car  railway  only,  ana  renounced  all  claim  to  lay  any 
other. 

4th.  That  it  did  not  necessarily  follow  that  said  act  was  wholly  unconstitu- 
tional because  something  may  be  attempted  under  it,  and  may  in  the  broad 
language  of  the  act  seem  to  be  covered  by  it,  which  the  Legislature  could  not 
authorize.  If  the  law  will  admit  a  construction  which  will  justify  that  which 
was  being  done  under  it,  and  which  by  the  terms  of  the  law  was  clearly  war- 
ranted bv  it,  to  that  extent  the  law  ought  to  be  sustained. 

5th.  That  the  terms  of  the  act  included  the  right  to  build  a  horse  car  rail- 
way, and  such  railwav  along  a  public  street  or  highway  is  not  a  new  and  ad- 
ditional servitude  on  the  land.    Hiss  v.  Baltimore,  etc.,  K.  R.  Co.  201. 

15.  After  the  filing  of  the  bill,  the  (ime  within  which,  by  the  terms  of  the 
Act  of  1865,  ch.  82,  the  defendant  was  required  to  complete  its  road,  expired. 
No  supplemental  bill  was  filed  suggesting  that  as  an  additional  reason  for  the 
injunction,  and  subsequent  to  its  expiration  the  commission  to  take  testimony 
was  issued  and  executed,  and  the  bill  was  dismissed  by  consent  pro  forma  for 
the  purpose  of  an  appeal.    Held: 

Ist.  That  under  such  circumstances,  this  court  on  review  must  consider  all 
the  proceedings  as  relating  to  the  time  of  filing  the  bill,  and  decide  the  cause 
according  to  the  actual  rights  of  the  defendants  at  the  time  they  were,  at  the 
instance  of  the  complainants,  arrested  bv  injunction  from  proceeding  with  a 
work  which  was  then  legitimately  authorized. 

2d.  That  the  injunction  granted  originally  on  the  complainants'  prayer, 
ought  not  to  have  been  granted  when  it  was  granted,  therefore  the  final  order 
dissolving  it  was  correct. 

8d.  That  to  hold  otherwise  on  this  point  would  in  effect  be  declaring  a  for- 
feiture of  the  defendant's  charter  in  an  incidental  way,  without  any  proceed- 
ings instituted  for  that  purpose.    Id. 

See  Nbolioencb,  12-14,  50,  51 ;   Plbadikg  and  Practigb,  1&-25. 

8UB8CBIPTI0K  TO  STOCK. 

1.  A  contract  of  subscription  to  stock  provided  for  the  building  of  the  H.  J. 
&  8.  R  .  R.   according  to  the  survey  made  by  the  P.  &  R.  R,  R.  Co.     The 
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original  route  ran  within  five  hundred  feet  of  M.'a  mflL  Thia  route  was 
chiuiged  80  as  to  make  it  run  about  twelve  hundred  feet  from  said  milL  M. 
contended  that  thia  change  was  material;  that  it  was  the  location  of  the  original 
survey  that  induced  his  subscription  and  that  his  interests  were  seriously  com- 
promised  by  the  alteration,  and  in  a  suit  against  him  on  his  subscription  offered 
evidence  to  this  effect,  wMch  the  court  rejected.  ffM,  that  the  court  erred, 
and  that  he  should  have  been  permitted  to  show  that  the  alteration  in  the  route 
was,  as  to  him  and  his  interest,  a  material  variation.  Moore  e.  Hanoyer  June. 
R  R  Co.,  266. 

See  OQfBPoaATBxs,  2L    Stock. 

BUKVII  OV  S0UTI|  618. 

See  OoBPOBATiQir,  80. 

lOL 

See  BunnaiT  Dokaih,  1-6. 

TOWnKZP,  MIAIUBl  OY  AID,  827. 

See  BoKD,  4 

WHUr  VOT  KULEABin)  FBOM  8UB8CBIPTI0V,  827. 

See  Bond,  8. 

TKEHPAIWKB.,  667. 

See  NsGLXQENGB,  8,  25,  27,  84;   PLSADiNa  abd  Peactigb,  20,  28. 

TBU8T, 

See  MoBTOAOB. 

DEED,  14. 

See  Beceiyeb,  7. 

TBU8TXE,  480. 

See  MoBTOAGB,  11-16;  Plbadino  akd  Pbaoticb,  19, 20. 

VLT]IAYIBBS^448. 

See  COBFOBATXON,  26. 

WAIYBB,  84. 

SeeBBGBiyEB,  10. 

WITVEflS,  Hi  444. 

See  Plbadino  A2n>  Pbaotigb,  9,  27,  28b 

WOOD,  C0V7IB8I0V  OF,  219. 

See  PufiADmo  A2n>  Fbaotigb,  21-24. 
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